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NEW  AND  YALTJABLE  LAW  WORKS, 

BKCEMT1.Y   PnBLIBHSD   BT 

LITTLE,  BROWN  &  COMPANY, 

lis  WA8HIHGT0N  STREET,  BOSTON. 


GREENLEAF  ON  EVIDENCE.    Vrf.  HI.    A  Treatise  on  the 

Imt  of  ETidencc.    By  Hod.  Simon  Greenlea^  LL.  D.    Vol  IH  Svo. 

S5.50. 

This  Tolnme  coDtaini  the  Law  of  Evidence,  in  its  puticnlsr  applicstioa 

to  hdidntentt  for  OSencea  at  Common  Law ;  to  A^irdUy  and  Mantime 

'  Cum;  to  Ca$e»  in  Equity;  iudadiug  the  chftageain  the  Law  of  Evidence 
oconaned  \ij  the  new  Cades  of  Practice  in  MaBsachoBetts,  New  York,  and 
olber  States ;  and  to  T^rials  in  Courti  Martial ;  compriaiog,  with  the  preced- 
iif  Tolnmes,  the  endre  bodj  of  the  Law  of  Evidence. 

I  "This  U  tbe  tbird  and  conctudinrTOlame  of  Frobasor  GreenleaTs  work  on  tha 
Ln  of  Gridence,  the  two  first  of  which  haTe  acquired  a  wide  aiid  deserved  popn- 
luin  -wail  the  profecaioD,    TbU  U  quite  the  most  identific&lly  constructed  work 

I   ontu  science  of  which  it  tieau,  that  has  been  prodnced  in  Ameriisj  and  fortba 

I   pnctical  wantB  of  tho  profesaion,  ia  our  judgment,  is  tnperior  to  an j  voA.  now 

,   m  print."    N.  Y.  Evening  Pan. 

I  "  Among  the  American  law  wrilera,  who  are  qnoted  with  approTal  in  the  Eng- 
lish Coart«,  probablv  none  rank  higher  than  Mr.  Greenleaf ;  and  this  new  loluma 
1111  doabiless  be  haded  at  Weatniiiksl«r  Hall,  no  less  than  hei«,  as  a  most  Talnabla 
■sd  leaned  acquisition  to  the  science  of  law.    Setton  AtLa. 

ENGLISH  ADMIRALTT  EEPORTS.  A  complete  series  of 
all  the  SngHsh  Admiralty  Beports  down  to  Part  BL  of  W.  Bobinson'e 
Bep.  YoL  3,  (or  to  the  commencement  of  otir  Series  of  "  Englieb  Law 
and  Equity  Beports,")  with  notes  by  George  Minot,  Esq.,  andcomriria- 
iog  ail  Caaei  reported  in  the  seven  volumes  of  Kotea  of  Cases,  wnich 
are  not  contained  in  the  regular  Beporta,  and  all  the  Appeal  Cases  in 
Knapp's  P.  C.  Bep.  and  Moore's  P.  C.  Bep.  Vol.  L  contains  1  and  2 
C.  Bob. ;  YoL  D.,  3  and  4  C.  Bob. ;  Vol.  HI,  5  and  6  C.  Rob. ;  Vol.  IV., 
Edwaids's  B.,  Hay  Bt  Marriott,  and  the  Appeal  Cases  in  Enapp  &  Moore ; 
Vol.  v.,  1  and  2  Acton,  and  Selections  &om  Notes  of  Cases ;  Vol.  VI., 
laodaDod-i  Vol  VH.,!  and  2  Hagg.;  Vol.Vm.,  3  Hagg.  and  1  W. 
Bob. ;  Vol.  IX.,  3  W.  Bob.  and  3  W.  Bob.,  Parts  I.  and  U.  These 
Bepmla  for  sale  only  in  sets.    9  vols.    8to.    S81.50. 

CinTTyS  EQUITY  DIGEST,  New  Revised  Edition,  brought 
down  to  tlie  present  time.    4  vols.    8to.    S2S.0O. 

PARSONS  ON  CONTRACTS.     Vol.  I.     A  Treatise  on  the  Law  . 
of  Contncts.    By  Hon.  Theophilos  Parsrais,  Professor  in  Dane  Law 
Ci^ege,  Cambridge,  Mass.    Vol  1.    Svo.    95^0. 

OAVIS'S  JOSTICES.  A  Practical  Treatise  upon  the  Autliority 
and  Duty  of  Justices  of  the  Feaee,  in  Criminal  Prosecatlons.  By  Daniel 
Davis,  Solicitor-General  (rf*  Massachusetts.  Third  Edition.  Revised  and 
Rreatly  enlarged.    Edited  by  F.  F.  Heard,  Esq.     1  vd.     Svo.    $4.00. 
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D  ON  MORTGAGES.  A  Treatise  on  ihe  Law  of 
es  of  Real  and  Personal  Property :  being  a  General  View  of 
ish  and  American  Law  upon  that  subject  By  Francis  Hilliard, 
vols.     Svo.    S7.60. 

IS  with  great  pleasure  that  we  hail  the  appearance  of  a  law  book  of 
work  which,  inelead  of  mocking  the-  want  to  which  it  answers, 
luch  is  the  character  oF  the  two  Tolames  now  before  oi.  .  .  ■ 
the  lew  of  mortgages,  in  its  vanons  branches,  and  its  nnmeroas'and 
IS  and  nice  distioctions,  1ogieall}r,  ■jstematicall^,  clearlj,  concisely, 
not,  cocreclly.  To  do  this,  reqaired  an  ansparins  dcTocion  of  time 
Te  congratulate  him  on  his  rare  snccess."  Nevr  York  Eaening  Port, 
test  of  a  tcxt'book  ia,  to  make  nse  of  it  io  actual  professional  re- 
iseek  in  it  a  solation  for  the  problems  which  the  actuid.  practice  of 
Dts.  To  thi«  test  we  have  not,  as  yet,  sobjectcd  the  labors  of  Mr. 
ipon  such  an  examination  as  we  have  been  able  to  give  to  them,  we 
that  he  bas  made  a  nsefal  book ;  that  he  has  pni  a  great  deal  of 
and  that  as  a  nanaal  far  use,  it  will  take  the  placfa  of  ouier  treatises 
algect."    LaiB  ReporttT. 

5  ON  INSURANCE.  A  Treatise  on  the  Law  of  Insur- 
ij  Willard  Phillips.    Third  Edition,  enlai^d.    2  vols.    8to, 

M  is  indefatigable  as  an  author,  and  is  Dolorioostylailhral  and  accn- 
searches.  He  has  endeavored,  and  with  great  success,  to  combine 
m  elemeatary  work  for  stndeats  with  those  of  a  scientific  treatise  for 
lawyer.  We  believe  we  shall  do  no  injnstice  to  any  American 
iw  of  insurance,  in  expitssing  the  opinion  that  this  will  be  found  by 
>  he  the  most  nsefal  of  an;  in  print"  Ntu>  Y<irk  Evtnitig  Poit. 
name  of  a  third  edition,  we  have,  in  fact,  a  new  work,  and  a  most 
:  —  at  once  b  teat-book  and  an  office  book  ;  bringing  the  law  of  in- 
to the  present  moment;  discussing  the  subject  both  theoretically 
r  ;  on  prindpls  and  authority ;  as  an  art  for  Uie  nnderwriler,  and  a 
le  jnristi  not  confined,  like  most  treatises,  to  the  single  branch  of 
ace,  but  embracing,  also,  fira  iusurance  and  life  insurance ;  in  short, 
te  work  forall  the  nscs  of  inanrance.  Nor  this  alone  :  The  kindred, 
age,  general  and  special,  in  connection  with  theadjustment  of  losses, 
itti  equal  fulDeas,so  as  to  supersede  the  necessitvof  a  separate  work, 
dy  had  occasion  to  notice  a  law  book  of  which  we  coiUd  speak  in 
I  of  commendation.  No  work,  that  wo  are  aware  of,  could  fill  ifao 
either  for  students,  underwriters,  or  lawyeis.  Watern  Laa  Journal. 
^'S  REPORTS.  Vol.  Vn.  Reports  of  Cases  argued 
irmined  in  the  Supt«Tne  Jndicial  Coart  of  Massachusetts.  By 
S.  Gushing.    Vol.  VIL    Svo.    »5.00. 

DIGEST,  1852.  Digest  of  Decisions  of  the  Courts  of 
1  Law,  Equity,  and  Admu^alty  in  all  the  Coarts  of  the  United 
ind  of  the  several  States,  for  the  year  1853.  By  Johm  Phelps 
.     Royal  Svo.     S5.00. 

ON  MARRIAGE  AND  DIVORCE,  Commentaries 
Law  of  Marriage  and  Divorce,  and  Evidence  in  Matrimonial 
By  Joel  Prentiss  Bishop,  Esq.  1  vol.  Svo.  S5.00. 
to  difficult  to  name  a  subject  of  such  tmivergal  interest  and  import- 
ng  which  so  little  could  b»  foand  in  the  text-books. 
IS  performed  his  task  so  ably  and  failhfnUv,  that  we  scarcely  know 
*  book  more  certain  to  find  an  extensive  sale."  Tf^stsm  Laa  Joantal. 
I  is  a  very  valuable  addition  to  onr  legal  literatnre.  Snch  an  Ame- 
is  much  wanted,  and  the  author  hu  accomplished  his  work  in  a 
y  creditable  to  him."    Law  R^porttr. 
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TAYLOR'S  LANDLORD  AND  TENANT.     Treatise  on  the 

Americaa  L*w  of  Landlord  and  Tenant,  embracing  the  StatutoiT  I^ 

fisons  and  Judicial  Decisions  of  the  several  United  States  in  reference 

thereto,  with  a  selection  of  precedents.    By  John  N.  Taylor,     Second 

Edition,  reviaed  and  enlarged.     8ro.    S4.C0. 

"From  the  izamination  which  iro  have  been  able  to  make  of  the  book,  tra 

ghaald  think  that  Mr.  Taylor  had  been  eminently  soccenful  in  the  exccatioD  of 

his  pUn,  and  that  he  hsa  giren  to  the  profeision,  and  to  thoae  two  large  <^aMea, 

the  letlera  and  the  hiien,  a  complete  and  practical  book."    Lam  Beporter. 

BAT'S  MEDICAL  JURISPRUDENCE.    The  Medical  Juriapru- 

dence  of  Insani^.     By  Isaac  Ray,  M,  D.     Third  Edition,  much  «ii- 

laiged.    1  Td.    Svo.    SS.SO. 

"Dr.  Bay  is,  wilhont  doobt,  the  most  elaboiala  anthor  extant,  on  the  mescal 

jnrispnidence  of  iniani^.    He  it  nnch  more  tbil  than  any  English,  French,  or 

Goman  writer,  while  hia  work  embodies  all  that  is  important  in  the  European 

varks  herelolora  pablltbed.        ....        Few  con  read  these   p«eee 

iriihont  gaining  a  deeper  knowledge  of  hnman  natoie,  and  a  wider  and  mors  libe. 

ral  Tiew  of  human  inSrmity."    Motion  Potl. 

HOWARD'S  REPORTS.  Vol.  XIV.  Reporta  of  Cases  argaeA 
and  determined  in  the  Supreme  Conrt  of  the  United  States.  By  Ben- 
jamin C.  Howard.    VoL  XIV.    Sto.    9iA0. 


LAW    BOOKS    IN   PRESS   AND   PREPARING 
FOR    PUBLICATION. 

CRIMINAL  LAW.  A  TreatlEe  on  Criminal  Law.  Br  Joel 
Frandss  Biihop,  £aq.,  author  of  Cranmentaries  on  the  Law  of  ^Marriage 
ftnd  DiToree. 

AMERICAN  RAILROAD  CASES.  A  Complete  Collection  of 
the  American  CasM  relatiniE  to  the  Bighl«,  Duties,  and  LiaUlities  of 
Railroads,  with  Notes  and  References  to  the  Eng^  and  American 
Rulway,  Canal,  and  Tnnipike  Cases.  By  Cbauncey  Smith,  Esq. 
2  vols.    Svo. 

PARSONS  ON  CONTRACTS.  A  Treatise  on  the  Uw  of  Con- 
tracts. By  Hon.  Theophilus  Fanons,  Professor  in  Dane  I<aw  College, 
Cambridge,  Mass.    In  2  vols.    Svo.    Vol  L  now  ready. 

THE  LAW  OP  ADMIRALTY.  Leading  Cases  in  Admiralty 
and  Shipfong,  with  Note*  and  Ccomienlaries.  Bj  a  member  of  the 
Suffolk  Bar.    In  one  v<dame.    Sro. 

LIFE  AND  FIRE  INSURANCE.  A  Treatise  on  the  Law  of 
Life  and  Fire  lusntaace.    By  Joseph  K.  Angell,  Esq.    1  rd.    Svo. 

ATTACHMENT.  A  Treatise  on  the  Law  of  Suits  bj  Attachment 
in  the  United  States.  By  Charles  D.  Drake,  Esq.,  of  Sbjionis.  1  vol 
8vo. 

ARBITBATION.  Arbitration  at  Common  Law  in  Equity,  and 
under  the  Statutes  of  the  St&tei  of  the  United  States.  By  Edward  G. 
Loring,  Esq.,  of  the  Suffolk  Bar. 
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EANKBUPTCT.  The  General  Law  of  Bankruptcy  and  Inaol- 
vencj,  and  the  apphcadon  of  Its  principles,  under  the  Bankropt  lAve 
of  Eaghtnd  and  tne  United  Statea,  and  the  Insolvent  Laws  of  England 
and  the  States  of  the  United  States.  By  Edward  G.  Loring,  Esq.,  d 
the  Suffolk  Bar. 

HUSBAND  AND  WIFE.  The  Principle  and  Eulea  of  Law 
Regulating  the  Property  of  Husband  tmd  Wife  ;  and  citil  action) 
therefor.    By  Edward  G.  Loring,  Esq. 

THORNTON'S  CONVEYANCING.  Digest  of  the  Conveyancing, 

Testamentary,  and  Registry  Laws  of  all  the  States  of  the  Union,  em- 
bracing References  to  the  Leading  Uecisions  upon  these  sabjccts,  in 
moat  of  the  Statea ;  together  with  the  Forms  of  Aeknowledginent,  Pro- 
bate, Relinquishment,  &c.,  required  by  the  Statutes  of,  and  in  use  in 
each,  preceded  by  a  brief  Treatise  on  the  General  Rules  relating  to  the 
Ifature,  Execution,  and  Operation  of  Deeds  and  'Wills,  and  followed  by 
an  Appendix  of  the  most  approved  general  Forms  of  those  Instruments, 
being  a  practical  Manual  and  Guide  for  Lawyers,  I'ublic  Officers,  and 
Men  of  Business.     Second  Edition,  revised  and  enlarged.     1  vol.      8vo. 

PATENT  CASES.  A  Collection  of  the  United  States  Patent 
Cases.    Edited  by  James  B.  Bobb,  Esq.    2  vols.    8vo. 

WHEATON'S  INTERNATIONAL  LAW.  Elements  of  Tntor- 
□ational  Law.  By  the  late  Hon.  Henry  Wheaton,  LL.  D.  Fourth 
Edition,  Revised,  Annotated,  and  brought  down  to  the  present  time, 
with  a  Biographical  notice  of  Mr.  Wheaton,  and  an  account  of  the 
Diplomatic  Transactions  in  which  he  was  concerned.  By  Hon.  AVilliam 
Beach  Lawrence,  formerly  Charge  d'  Affwres,  at  London,  In  one 
volume.    Svo. 

ANGELL  ON  LIMITATIONS.  A  Treatise  on  the  Limitntio 
of  Actions  at  Law  and  Suita  in  Equity  and  Admiralty-.  By  J.  '. 
Angell,  Esq.    Third  edidon,  enlarged.     1  vol.     8vo. 

ANNUAL  DIGEST,  1853.  Digest  of  Decisions  of  the  Courts 
of  Common  Law,  Equity,  and  Admiralty  in  all  tlie  Courts  of  llu- 
United  States,  and  of  the  several  States,  for  the  year  ISfiS.  By  Johi' 
Phelps  Putnam,  Esq.    Svo. 

ENGLISH  REPORTS  in  Law  and  Equity.  Vol.  XVH.  Vols.  T. 
to  XVL  ready.    Svo. 

CUSHING'S  REPORTS.  Vol.  ■\'III.  Reports  of  Cases  aigu<><l 
and  determined  in  the  Supreme  Judicial  Court  of  Massachusetts.  By 
Hon.  Ludicr  S.  Cushing.     Vol.  ^■IU.     Svo. 

HOWARD'S  REPORTS.  Vol.  XV.  Reports  of  Cases  argued 
and  determined  in  the  Supremo  Court  of  the  Uinted  States.  By  Hon. 
Benjamin  C.  Howard.    Vol.  XV,    Svo, 

CURTIS'S  REPORTS.  licporls  of  Cases  ai-gucd  and  dotc-rmined 
in  the  Circuit  Court  of  the  United  States,  for  the  First  Cin^uit,  Bj- 
llon.  B.  It.  Curtis,  Judge  of  the  U.  S.  Supreme  Court.    Vol.  1.    8i-o. 
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COMMENTARIES 


EQUITY  JUKISPKUDEN.CE, 


AS    ADMINISTEB^D   IN 


ENGLAND  AND   AMERICA. 


By  JOSEPH  _SI0'RT,  LL.D. 

:HE   HUfbEKE   C017HT  OP  THB  rMiTJLU   8TATE0) 


J*  Cihancery  i«  ord^ned  to  lapply  the  Law,  not  to  enbTert  the  Lav." — Lobd 

I  <■  Hia  er^  ez  partibiiB  juris,  qnldqnld  ant  ex  ipti-  n,  ant  ex  eimili,  ant  ex  mtjorc, 

miDOreve,  osui  Tidebilnr,  atlendere,  atqne  elicere,  perteotanda  nnaniqnamqiis 
paftem  jurii,  cporteblt."  —  Cic  DebiTenL  Lib.  3,  ca^  22. 


SIXTH  EDITION. 


IN    TWO    VOLUMES. 
VOLUME.  I. 


BOSTON: 
LITTLE,  BROWN  AND  COMPANY. 
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Entered  according  lo  Act  of  Congress,  in  [ho  year  1853,  by 

William  W,  Stoiit, 

n  Ibc  Clerk's  office  of  tlie  District  Court  of  the  District  of  Ma?;sacliusott3. 
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ADVERTISEMENT 

TO    THE    SIXTH    EDITION- 


In  the  preparation  of  this  Edition,  the  late  English 
and  American  Reports  have  been  carefully  searched, 
and  so  far  as  came  within  the  legitimate  province  of  an 
Ediior,  the  cases  on  this  branch  of  the  law  have  been 
added  to  the  original  work.  In  some  instances  new 
sections  have  been  written,  all  of  which  are  incladed  in 
brackets,  in  the  same  manner  as  the  additions  of  former 
Editions.  Nearly  one  thousand  cases  have  been  added, 
either  as  cnmnlative,  or  as  establishing  new  applications 
of  principles. 

EDMUND  a  BENNETT. 

Boston,  September,  1853. 
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ADVERTISEJIENT 

TO    THE    FIFTU    EDITION. 


Tde  present  edition  of  the  Commentaries  on  Equity 
Jurisprudence  contains  the  illustrations  and  authorities 
furnished  hy  the  cases  which  have  been  decided  in 
England  and  America  since  the  publication  of  the 
fourth  edition.  With  the  view  of  preserving  the 
original  test,  as  left  by  the  author,  such  additional 
words  or  propositions  as  arc  now  introduced,  are  marked 
by  brackets,  thus  [     ]. 

CHARLES  BUMNER 

Boston,  January,  1840. 
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ADVERTISEMENT 


TO    THE    FOURTH    EDITION. 


The  present  edition  of  the  Commentaries  on  Equity 
Jnrispradence  was  prepared  for  the  press  by  the  late 
author,  and  will  be  found  to  be  considerably  enlarged 
from  the  former  editions,  both  in  the  text  and  notes. 
His  thorough  revision  and  correction  of  the  whole  work 
has  left  litUe  else  to  be  done  than  to  add  such  illustrar 
tions  and  citations  as  have  grown  out  of  the  very 
recent  cases. 

W.  W.  STORY. 

BoaroM,  April,  1846. 
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friendship,  of  which  I  may  be  truly  proud.  It  has  been  my 
good  fortune,  through  the  whole  intermediate  period,  to  have 
been  a  witness  of  your  professional  labors ;  —  labors  equally 
remarkable  for  the  eminent  ability,  untiring  research,  pro- 
found learning,  and  unsullied  dignity,  with  which  they  were 
accompanied.  They  have  brought  with  them  the  just 
reward  due  to  a  life  of  consistent  principles,  and  public 
spirit,  and  private  virtue,  in  the  universal  confidence  and 
respect,  which  have  followed  you  in  your  retreat  from 
the  active  scenes  of  business.  This  is  a  silent  but  expres- 
sive praise,  whose  true  value  is  not  easily  over-estimated. 
I  trust,  that  you  may  Uve  many  years  to  enjoy  it,  for  the 
reason  so  finely  touched  by  one  of  the  great  Jurists  of 
Antiquity ;  Quia  Ck)n3cientia  bene  actte  vitse,  multoramque 
benefactomm  B^cordatio  jucnudissima  est 

JOSEPH  STORY. 

Cahbridob,  December,  1835. 
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PKEFACE. 


The  present  work  embraces  another  portion  of  the  tabors, 
devolved  upon  me  by  the  Founder  of  the  Dane  Professor- 
ship of  Law  in  Harvard  Universrty.  In  submitting  it  to 
the  Profession,  it  is  impossible  for  me  not  to  feel  great 
diffidence  and  solicitude,  as  to  its  merits,  as  well  as  to  its 
reception  by  the  public.  The  subject  is  one  of  suph  vast 
variety  and  extent,  that  it  would  seem  to  require  a  long  life 
of  labor  to  do  more  than  to  bring  together  some  of  the 
more  general  elements  of  the  System  of  Equity  Jurispru- 
dence, as  administered  in  Kngland  and  America.  In  many 
branches  of  tbia  most  complicated  System,  composed  (aa 
it  is)  partly  of  the  principles  of  natural  law,  and  partly  of 
artificial  modifications  of  those  principles,  the  ramifications 
are  almost  infinitely  diversified  ;  and  the  Sources,  as  well 
as  the  Extent  of  these  branches,  are  often  obscure  and  ill- 
defined,  and  sometimes  incapable  of  any  exact  develop- 
ment. I  have  endeavored  to  collect  together,  as  far  as  my 
own  imperfect  studies  would  admit,  the  more  general  prin- 
ciples belonging  to  the  System  in  those  branches,  which 
axe  of  daily  use  and  practical  importance.  My  main  ob- 
ject has  been  to  trace  out  end  define  the  various  sources 
and  fimits  of  Equity  Jurisdiction,  as  far  as  they  may  be 
ascertained  by  a  careful  examination  of  the  Authorities, 
and  a  close  Analysis  of  each  distinct  ground  of  that  Juris- 
diction, aa  it  has  been  practically  expounded  and  applied 
in  different  ages.  Another  object  has  been  to  incorporate 
into  the  text  some  of  the  leading  doctrines  which  guide 
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and  govern  Courts  of  Equity  in  the  exercise  of  their  juris- 
diction ;  and  especially  in  those  cases,  where  the  doctrines 
are  pecnliar  to  those  Courts,  or  are  applied  in  a  manner 
unknown  to  the  Courts  of  Common  l<aw.  In  many  cases 
I  have  endeavored  to  show  the  reasons,  upon  which  these 
doctrines  are  founded ;  and  to  illustrate  them  by  principles 
drawn  from  foreign  jurisprudence,  as  well  as  from  the  Ro- 
man Civil  Law.  Of  course  the  reader  will  not  expect  to 
find  in  these  Commentaries  a  minnte,  or  even  a  general 
survey  of  all  the  doctrines  belonging  to  any  one  branch  of 
Equity  Jurisprudence  ;  but  such  expositions  only,  as  may 
most  fully  explain  the  Nature  and  Limits  of  Equity  Juris- 
diction. In  order  to  accomplish  even  this  task  in  any  suit- 
able manner,  it  has  become  necessary  to  bestow  a  degree 
of  labor  in  the  examination  and  comparison  of  authorities, 
from  which  many  jurists  would  shrink,  and  which  will 
scarcely  be  suspected  by  those,  who  may  consult  the  work 
only  for  occasional  exigencies.  It  will  be  readily  seen  that 
the  same  train  of  remark,  and  sometimes  the  same  illustra- 
tions are  repeated  in  different  places.  As  the  work  is 
designed  for  elementary  instruction,  this  course  seemed 
indispensable  to  escape  from  the  inconvenience  of  per- 
petual references  to  other  passages,  where  the  same  subject 
is  treated  under  other  aspects. 

The  work  is  divided  into  three  great  heads.  First,  The 
Concurrent  Jurisdiction  of  Courts  of  Equity ;  secondly, 
the  Exclusive  Jurisdiction ;  and  thirdly,  the  Auxiliary  or 
Assistant  Jurisdiction,  The  Concurrent  Jurisdiction  is 
again  subdivided  into  two  branches ;  the  one,  where  the 
subject-matter  constitutes  the  principal  (though  rarely  the 
sole)  ground  of  the  Jurisdiction ;  the  other,  where  the  pe- 
culiar remedies  administered  in  Equity  constitute  the  prin- 
cipal (though  not  always  the  sole)  ground  of  Jurisdiction. 
The  present  volume  embraces  the  first  only  of  these 
branches  of  Concurrent  Jurisdiction.  The  remaining  sub- 
jects will  be  fully  discussed  in  the  succeeding  volume.  ,  I 
hope  also  to  find  leisure  to  present,  as  a  fit  conclusion  of 
these  Commentaries,  a  general  review  of  the  doctrines  of 
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Eqnity  Pleading,  and  of  the  Course  of  Practice  in  Equity- 
Proceedings. 

In  dismissing  the  work  to  the  indulgent  consideration  of 
the  profession,  1  venture  to  hope  that  it  will  not  be  found, 
that  more  has  been  promised  than  is  performed ;  and  that, 
if  much  baa  been  omitted,  something  will  yet  be  found  to 
lighten  the  labors  of  the  inquisitive,  if  not  to  supply  the 
wants  of  the  learned. 

Cambridge,  Mass.,  December,  1835. 
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EQUITY  JURISPRUDENCE. 


CHAPTER  L 


THE     TRUE     NATURE     AND     CHARACTER     Ot    EQCmT 
JURiaPRUDENCE. 

§  1.  In  treating  of  the  subject  of  Equity,  it  is  map 
terial  to  difitiDgaish  the  various  senses,  iQ  which  that 
word  is  used.  For  it  cannot  be  disguised,  that  an 
imperfect  notion  of  what,  in  England,  constitutes  Equi- 
ty Jurisprudence,  is  not  only  common  among  those 
who  are  not  bred  to  the  piofession,  but  that  it  has 
often  led  to  mistakes  and  confusion  in  professional 
treatises  on  the  subject  In  the  most  general  sense, 
we  are  accustomed  to  call  that  Equity,  which,  in  hamaa 
transactions,  is  founded  in  natural  justice,  in  honesty 
and  right,  'and  which  properly  arises  ex  <Bguo  et  hono. 
In  this  sense  it  answers  precisely  to  the  definition  of 
justice,  or  nafajral  law,  as  given  by  Justinian  in  the 
Pandects.  JmtUia  eat  comtam  el  perpeiua  volmUas  jv» 
auvm  eutgne  tribuatdL  Jus  phirihus  modis  dicitur.  Una 
modo,  cma  id  quod  semper  tequvm  et  honum,  ju»  diciitir  ; 
tU  esi  Jits  naiwale.    Juris  prcBeejpta  sunt  hoc ;  honeste 
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vivere,  aUerum  mm  Itedere,  suum  ctdgue  tribute}  And  the 
word  /iM  is  usfd  in  the  same  sense  in  the  Roman  lav, 
when  it  is  declared,  that  Jos  est  are  bom  et  eequi^  wiera. 
it  means,  what  we  are  accustomed  to  call,  jarispm. 
dence.' 

(  2.  Now,  it  would  be  a  great  mistake  to  suppcw 
that  EcLuity,  as  administered  in  England  or  America, 
embraced  a  jurisdiction  so  wide  and  extensive,  as  that 
which  arises  from  the  principles  of  natural  justice  above 
stated.  Probably  the  jurisprudence  of  no  civilized  nt 
tion  ever  attempted  so  wide  a  nuige  of  duties  for  any 
of  its  judicial  tribunals.  Even  the  Roman  law,  whieh 
has  been  justly  thought  to  deal  to  a  vast  extent  in  matr 
ters  ex  asqm  d  bono,  never  affected  so  bold  a  design' 
On  the  contrary,  it  left  many  matters  of  natural  justice 
wholly  unprovided  for,  from  the  difficulty  of  framing  any 
general  rules  to  meet  them,  and  from  the  doubtful  natoie 
of  the  policy  of  attempting  to  give  a  legal  sanction 
to  dnties  of  imperfect  obligation,  such  as  charity,  grati- 
tude, and  kindness,  or  even  to  positive  engagements  of 


1  Dig.  Ub.  l.tit.  1,1.  10,  11. 

«  Dig.  lib.  1,  lit,  1,1.  1. 

3  Grotiui,  after  refeniDg  lo  the  Greek  irord,  ated  to  BigDir;  Eqaiij, 
8%js,  Latinis  aotem  Kqai  pradentia  vertitur,  qnte  le  it«  ad  EquiUtm 
habet,  ut  jarispindentia  ad  jastitiam.  Grotina  de  .^Iqoitate,  eb.  1,  ^  4. 
This  disiioctioD  is  inoTe  refined,  than  solid,  sa  the  citaiion  in  the  len 
sbowB.  See  also  Tajrlor's  Elementsof  the  CItU  Law,  p.  9040  C8,  Cicero. 
Topic^S;  tl.  ad  Heren.  13 ;  IILad  Hereo-S.  Bisoton  has  referred  t«il» 
varinna  ceoBea,  ia  which  jus  is  nsed.  Item,  (says  he,)  jus  qnindoqie 
ponilar  pro  jure  natorali,  qaod  semper  boDum  et  ceqaam  est ;  qoandoqu 
pro  jare  civili  taDtaoi ;  quandoque  pro  jure  pncioriotaotnm;  qaandaqeepn 
eo  tantnm,  qaod  compelil  ex  sententii.  Bracton,  Lib.  l,ch.  4,  p.  I 
See  Dr.  Taylor's  De&iition  of  Zm  and  yu.  Elera.  CIt.  Lai^,  p.  147,148; 
Id.  17Si  Id.  40to43;  Id.  66,  66;  Id,  91. 

*  See  Heineee.  Hist.  Edit.  L.  1,  ch.  6 ;  De  Edictis  Prtetorum,  ^  7,  B,  9, 
10,  11,  13 ;  id.  )  IS,  21  to  30 ;  De  Lolme  on  Eng.  Const.  B.  I,  ch.  II. 
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parties,  where  they  are  not  founded  in  what  constitutes 
a  meritorious  consideration.'  Thus,  it  is  well  'known, 
that  in  the  Roman  law,  as  well  as  in  the  common  law, 
there  are  many  pacts,  or  promises  of  parties,  [nude 
poets,)  which  produce  no  legal  obligation,  capable  of 
enforcement  in/oro  extemo;  but  which  are  left  to  be  dis- 
posed of  inforo  contcietUce  only.^  0am  nuUa  auhest  causa 
propter  amvenHonem,  hie  consiai  non  posse  constitui  obUga- 
tionem.  Igitur  nuda  pactio  ohligationem  non  p<mi?  And 
again.  Qm  autem  promisit  sine  causa,  condicere  guantHa- 
tem  rum  potest,  quam  non  dedit,  ted  ipaatn  ob^aiimem,* 
And  hence  the  settleddistinction,  in  that  law,  between 
natural  obligations,  npon  which  so  action  lay,  but  which 
were  merely  binding  in  conscience,  and  civil  obligations, 
which  gave  origin  to  actions.'  The  latter  were  some- 
times called  just,  becaase  of  their  perfect  obligation  in 
a  civil  sense ;  the  former  merely  equitable,  because  of 
their  imperfect  obligation.  M  j'usium  appellatur,  (says 
Wolfius)  qmcquid  fii  secundem  jus  per/edum  aUerim; 
€eguum  vero  qmd  secundum  impeffectum.'  Cicero  has 
alluded  to  the  double  sense  of  the  word  E<pdty,  in  this 
Teiy  connection,  ^qviiatis,  (says  he,)  aidem  vis  est  du- 
plex; cryus  aJtera,  directi,  d  veri,  et  justi,  id  dicitur,  (eqm 
et  honi  raiione  d^endUw  ;  altera  ad  tncissitudiaem  refer endte 
gratice  peHinet;  quod  in  hemfieio  ffroHa,  in  ityuria  uUio 


>  Ayliffs,  Fand.  B.  4,  tjt.  1,  p.  430,  &C. ;  1  Karnes,  Equity,  Inlrod. 
p.  3  ;  Fraocis,  Maximi,  Introd.  p.  6,  6,  7. 

'  Ayliffe,  Pand.  B.  4,  ttl.  3,  p.  484,  435 ;  1  Domat,  Civ.  Law,  B.  1,  til. 
1,^5,  art.  1,6,0,  13. 

»  Dig.  Lib.  3,  tit.  14, 1.  7,  $  i. 

*  Dig.  Lib.  13,  lit.  7,1.  1. 

^  AjliSe,  Pand,  B.  4,  tit.  1,  p.  4S0,  431. 

•  Wolir.  Instit.  Jar.  Nat.  et  Geot.  P.  1,  ch.  3,  ^  83. 
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nottmutiw}  It  is  scarcely  necessary  to  add,  that  it  is 
not  in  this  latter  sense,  any  more  than  in  the  broad  and 
general  sense  above  stated,  which  Ayliffe  has,  with  great 
propriety,  denominated  Natural  Equity^  because  it  de- 
pends on  and  is  sapported  by  natural  reason,  that 
Equity  is  sinken  of,  as  a  branch  of  English  Jarispn- 
deuce.  The  latter  falls  appropriately  under  the  he&d 
ai  Canl  Equity,  as  defined  by  the  same  author,  beiag 
deduced  frdm  and  governed  by  sach  civil  maxims, 
as  are  adopted  by  any  particular  state  or  commu- 
nity" 

§  3.  But  there  is  a  more  limited  sense  in  whidi 
the  term  is  often  used,  and  which  has  the  sanction  of 
jurists  in  ancieut,  as  well  as  in  modem  times,  and  be- 
longs to  the  language  of  common  life,  as  well  as  to 
that  of  juridical  discussions.  The  sense,  here  alluded 
to,  is  tha^  in  which  it  is  used  in  contradistinctioa  to 
strict  law,  or  ttricivm  d  summton  jus.  Thus,  Aristotle 
has  defined  the  very  nature  of  Equity  to  be  the  cor 
rection  of  the  law,  wherein  it  is  defective  by  reason 
of  its  universality.^  The  same  sense  is  repeatedly 
recognized  in  the  Pandects.  In  ommbus  qmdem,  ma^m 
tamen  in  jure,  eequitas  apedanda  sit.      Qwdieta  eegmlat, 


1  Cic.  Orst.  pMt,  ^  37. 

a  Ayliffe,  Pand.  B.  1.  tit.  7,  p.  37. 

3  Aiist.  Eihie.  Nicom.L.S,  ch.  14, cited  1  Wowldes.  Lect.  (Lect.  Tii.) 
p.  193;  Tajlor,  Elem.orCiT.  LilW,  p.  91,  99,03;  Francis,  Muimt.S;  1 
FonbI.Eq.  B.  1,  ^S,p.  S, note  (e).  — Cicero,  speakiojc  of  G«1)mi,mts,i1ii1 
he  tras  aocu8loraed,Hn]iti  pro  teqaitate contra  jua  dicere.  Cicde  Oraiore, 
Idb.  1,  Ij  57.  See  alao  olheT  pusagea,  oited  in  Ta;lai'B  Elem.  of  the  Cii. 
Law,  90,  91,  Bracton  defines  equity,  aa  coniradittingaiahed  from  It', 
(jia,)  thuB ;  .£quilaa  autem  est  terum  eonveoientia,  qns  in  pariba*  canni 
paria  desidenl  jura,  et  omnia  bene  coBqaiparat ;  et  dieilor  Eqniws,  qimi 
nqualitas.    Bracion,  Lib.  I,  ch.  4,  ^  6,  p.  3. 


D,g,l,..cbyGOOglC 


CB.  l]  KA.TDBE  OF  EQTHTT.  5 

(Ustderii  naiardUs  ratio,  aut  dubSatio  Juris  moralur,juatia 
deeretis  res  iemperanda.  Placvit  t»  omrdhua  rehvx  pree- 
e^am  easejustiiicB<ggvUaiisque,  guam  stridi juris ratvmem. 
Qrotius  and  Pufendorf  Iiare  both  adopted  the  defiDi- 
tion  of  Aristotle ;  and  it  has  found  its  way,  with  ap- 
probation, into  the  treatises  of  most  of  the  modem 
antbors,  who  have  discussed  the  subject." 

$  4.  In  the  Roman  jurisprudence  we  may  see  many 
traces  of  this  doctrine,  applied  to  the  purpose  of  sap- 
plying  the  defects  of  the  customary  law,  as  well  as  to 
correct  and  measure  the  interpretation  of  the  written 
and  positive  code.  Domat,  accordingly,  lays  it  down, 
as  a  general  principle,  of  the  civil  law,  that,  if  any 
case  should  happen,  which  is  not  regulated  by  some  ex- 
press or  writtdD  law,  it  should  have  for  a  law  the 
natural  principles  of  Equity,  which  is  the  universal  law, 


1  DifT-  lib-  50,  tit.  17, 1.  85,  90 ;  Cod.  Ub.  3,  tit.  1, 1.  8, 
9  GroliuB  de  j^nilsts,  cli.  1,^3;  Furend.  Law  of  Nature  and  Nst 
B.  5,  ch,  19,  f  31,  and  Barbayrac's  nota(l};  1  Black.  Comm.  61;  1 
Wooddes.  Lect.  Tii.  p.  193  ;  Btie.  De  Aug.  Sclent.  Lib.  S,  ch.  3,  Aphor. 
33,  35, 45. . —  Grolius  aajs  :  Froprie  lero  et  singulariler  equilas  stt  virtog 
Tolunlatie,  correetriE  ejus,  quo  lez  proptet  nniTersalitaieni  deficit.  Grolios 
de  jEqaitale,  ch.  1,^  3.  .^quum  est  id  ipeim,  quo  lez  coirigitur.  Id. 
Dr.  TajloT  ha«  nilh  great  force  paraphrased  the  langnage  of  Arialolte. 
That  part  of  nnwritten  law,  Mjt  be,  which  is  called  Eqvitt/  or  ii  Entsmss, 
ia  a  apeciea  of  jnalica  dislinctfrom  what  ii  writleo.  It  mast  happen  either 
againat  the  deaign  and  ioclioalioD  of  the  lawgiTer,  or  with  hie  consent  In 
ilie  former  case,  for  instance,  when  seTeral  particular  facts  must  escape  his 
knowledge ;  in  the  other,  when  he  maj  be  apprised  of  ihem,  indeed,  but 
by  reaaoD  of  their  variety  ia  not  willing  lo  recite  them.  For,  if  a  caeo 
admila  of  an  infiDlta  variety  of  circumtlancea,  and  a  law  must  be  made, 
that  law  moat  bo  conoetfed  in  geiural  terms.  Taylor,  Elem.  CIt.  Law,  OS. 
And  of  this  infirmitj  in  all  laws,  the  Pandects  giro  open  leatimony.  Non 
pOBBUDt  omnea  articsli  aingillatim  aut  legibus,  ant  senataaconsDltis  eompre- 
hendi ;  aad  gdhi  in  aliqna  cauia  senteotia  eonim  manifeata  eat,  ia  qui  jaris- 
dictioni  pneeet,  ad  similia  pracedero,  atqae  its  jua  dicere  debet.  Vig,  L. 
1,  at.  3, 1.  IS ;  Id.  1.  to. 
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extending  to  every  thing.'  And  for  this  he  iomii 
himself  upon  certain  texts  in  the  Pandects,  which  pre. 
Bent  the  formulary  ia  a  Tery  imposiDg  generality.  Sae 
jEgiaioi  svgfferii,  dn  jure  deficiatma;  is  the  reason  givea 
for  allowing  one  person  to  restore  a  hank  or  dam  in  the 
lands  of  another,  which  may  be  useful  to  him,  and  not 
injurious  to  the  other.' 

§  5.  The  jurisdiction  of  the  Prsetor  doubtless  had  its 
origin  in  this  application  of  Equity,  as  contradistin- 
guished from  mere  law.  Jtta  atdem  civile,  (say  the  Pan- 
dects,) edf  quod  ex  legibm,  plebiscite,  ienaius  comuSii, 
decretis  prindpum,  auctorOaie  prvdettHum  venU.  Jut  pr<B- 
torium  est,  quod  Pradoret  itdroduxerurd,  acffuvandi,  tH 
mppletidij  vel  corrigeTvU  juris  civiiis  ffratid,  propter  viSta- 
tern  puiHcam;  quod  d  honorarium  didtur,  ad  hmarm 
pradorma  sic  notmnatum?  "Bat,  broad  and  general  as 
this  langaage  is,  we  should  be  greatly  deceived,  if  it 
were  to  be  supposed,  that  even  the  Prsetor's  power  ex- 


1  Domat,  Prel.  Book,  til.  I,  ^  1,  art.  S3.  See  alto  Ajliffe,  Fand.  B.  I, 
tit.  7,  p.  38. 

>  Dig.  Lib.  39,  tit.  S,  1.  S,  ^  5.  — Domat  dtea  otber  texts  not  petbipi 
quite  BO  iiringent ;  lacfa  is  Dig.  Lib.  97,  lit.  1, 1. 13,  ^  7 ;  Id.  Lib.  47,  lit 
SO,  1.  7.  Dr.  T»;loT  hia  givoD  many  leita  la  tbe  same  parpose.  F.leii. 
Civ,  Law,  p.  90,  91.  Tbeia  was  a  known  diatinolion  in  the  Roman  l»v 
on  thia  aobject  Where  a  right  wis  fauaded  in  the  express  woids  of  ih« 
law,  the  aetiooe  grounded  od  it  were  denomioated  Actiooes  Dirscue; 
where  tbej  acoae  upon  a  benignant  extension  of  the  words  of  the  law  to 
other  cases,  ooi  within  tbo  lenns,  bot  within  whst  we  should  call  the  equiif 
of  the  law,  ihej  were  denominated  Actiones  Utiles.  Taylor,  £lem.  Ci>, 
Law,  Sa 

3  Dig.  Lib.  1,  tit.  1,1.7;  Id.  tit.  3^1.  lO—Sedet  eas  actionee.qaa 
legibuB  prodiiB  annt,  {say  tbe  Pandects,)  si  lex  jusia  ao  necessarit  tit, 
supplet  PrKtor  ineo,  qnod  legideest.  Dig. Lib.  10,  tit.  5,  1.  II.  Heinec- 
cins,  speaking  of  the  PrBior's  aDthoritj,sayB  :  HiBEdietismuliainDOfiU, 
adjurandt,  supplendi,  eorrigendi  juris  ciiilia  gratia,  obtenioqaa  niilitaiia 
pnblicn.    1  Hemecc  Elem.  Fand.  F.  I,  Lib.  1,  ^  IS. 
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tended  to  the  direct  overthrow  or  disregard  of  the  posi- 
tive law.  He  Teas  bound  to  stand  hj  that  law  in  all 
cases,  to  which  it  was  jostly  {tpplicahle,  according  to 
the  maxim  of  the  Pandects,  Quod  quidem  perquam- durum 
est ;  ted  ita  lex  scripta  ett} 

$  6.  Bat  a  more  general  way  in  which  this  sense  of 
Eqnity,  as  contradistinguished  from  mere  law,  ovatridwn 
JUS,  is  applied,  is,  to  the  interpretation  and  limitatioo  of 
the  words  of  positive  or  written  lawsj  by  construing 
them,  not  according  to  the  letter,  but  according  to  the 
reason  and  spirit  of  them."  Mr.  Justice  Blackatone  has 
alladed  to  this  sense  in  hta  Commentaries,  where  he 
says :  "  From  this  method  of  interpreting  laws,  by  the 
reason  of  them,  arises,  what  we  call  Equity ; "  ^  and  more 
fully  in  another  .place,  where  he  says:  "Equity,  in  its 
tme  and  genuine  meaning,  is  the  soul  and  spirit  of  all 
law;  positive  law'  is  constmed,  and  rational  law  is 


1  Dig.  Lib.  40,  tit.  9, 1.  19,  f  I,  See  ftlu  3  BUck.  Comm.  430,  431 ; 
1  Wooddes.  Lent.  vii.  p.  1S3  to  SOd.— Dr.  Taylor,  (Elem.  Cir.  Law, 
p.  214,)  hutherefoie  observed,  thai,  for  tbisreuon,  Ibis  branch  of  the  Ro- 
■tan  Law  was  not  Kokoned  aa  part  of  the  jaa  eiTile  aeriptuin  b;  Papinian, 
bat  atanda  in  oppoaition  to  it.  And  thus,  aa  we  diaiiaguish  boiween 
oommon  law  and  eqaity,  ibeie  ware  with  that  paopls  actiooea  ciTiles  et 
prKiuriB,  et  obligatioaea  ciTJlea,  et  prstoiife.  The  PrKtor  was  therefore 
called  Coatoa,  non  conditoT  juris ;  jndicia  axereere  potuit ;  JDS  facere  non 
potait;  dieendi,  non  condendi  jaria  proteatatam  habuit ;  jaraTe  anpplere, 
ioterpretari,  mitigare  jna  civile  potait ;  mntate  tbI  tdleie  nan  palest.  The 
prKtoiian  edicts  are  not  properij  law,  theogh  tbey  may  operate  like 
law.  And  Cioero,  (peaking  of  oontracts  boote  fideJ,sa;B,  in  allasion  to  the 
aane  jariadietion  ;  la  bis  magai  esse  jodicts  statnere  (pnuertini  come  in 
plsrisqae  eaaent  judicia  cootraria,)  quid  quemqne  cuique  pncslaie  ppor- 
(eiet;  that  i«,  ha  ahould  decide  acoording  to  equity  and  conscience.  Cie. 
de  Officiis,  Lib.  S,  cap-  17,  Di.  Ttjloi  baa,  in  another  part  of  bis  vrorh, 
gone  at  large  into  Elqaity  an^  ita  variooa  meaoiDga  in  the  civil  law.  Tay- 
lor, Eleia.  of  Civil  Law,  90  to  SB. 

>  PlowdflD,  Coain.  p.  46},  466. 

3  1  Black.  Comm.  p.  61,  63. 
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made  by  it.  In  this,  Equity  is  synonymous  ■with  justice ; 
Id  that,  to  the  true  and  sound  interpretation  of  the 
rale."  ^ 

5  7.  In  this  sense  Equity  must  have  a  place  in  every 
rational  system  of  jurisprudence,  if  not  in  name,  at 
least  in  substance.'  It  is  impossible,  that  any  code, 
however  minute  and  particular,  should  embrace,  or  pro- 
vide for  the  infinite  variety  of  human  affairs,  or  should 
furnish  rules  applicable  to  all  of  them.  Ifcgue  kgcs 
neguc  senaiusconsuUa  ita  scriii  possiait,  (says  the  Digest,) 
id  omncs  casus,  qui  quandoqiie  ineido-iiil,  comprckendanlur  ; 
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approaching  to  it,  bat  of  opposite  tendency,  which  of 
them  ought  to  govern  it;  and  if  there  exists  no  rule, 
applicable  to  all  the  circamstances,  whether  the  party 
should  be  remediless,  or  whether  the  mle  farDishing 
the  closest  analogy  onght  to  be  followed.  The  gener^ 
words  of  a  law  may  emljrace  all  cases ;  and  yet  it  may 
be  clear,  that  all  could  not  have  been  intentionally  em- 
braced ;  for  if  they  were,  the  obvions  objects  of  the 
legislation  might  or  would  be  defeated.  So,  words  of  a 
doubtfnl  import  may  be  used  in  a  law,  or  words  sus- 
ceptible of  a  more  enlarged,  or  of  a  more  restricted 
meaning,  or  of  two  meanings  equally  appropriate.'  I'be 
question,  in  all  such  cases,  must  be,  in  what  sense  the 
words  are  designed  to  be  used ;  and  it  is  the  part  of  a 
judge  to  look  to  the  objects  of  the  Legislature,  and  to 
give  such  a  construction  to  the  words,  as  will  best  fur- 
ther those  objects.  This  is  an  exercise  of  the  power  of 
equitable  interpretation.  It  is  the  adminislrntion  of 
Equity,  as  contradistinguished  from  a  strict  adherence  to 
the  mere  letter  of  the  law.  Hence  arises  a  vnriety  of 
rales  of  interpretation  of  laws,  according  to  their  nature 


'  It  is  Terj  ea«7  to  aee  from  what  ■ooniei  Mr.  Chftrlet  Batltr  drew  his 
own  BtateoMiit  (manirntly,  u  %  dawTJptjoD  of  Englhb  Equity  JuriBpro- 
dence,  tocoTreet,  H  ProfMaor  Puk  hu  shown,)  *'  ihat  Eqaily,  aa  disijn- 
ftiiihed  from  law,  aiites  fiom  the  inability  of  human  foresight  to  esiabliah 
an;  mle,  which,  however  wlotary  in  general,  is  not,  in  some  particaiai 
eaan,  evidently  unjust  and  oppressive,  and  operates  beynnd,  nr  in  opposi- 
lion  tn  its  intent,  Ae.  The  grand  reason  for  the  inletference  of  a  Cnurt 
of  Equity  is,  that  the  imperfection  of  the  legal  remedy,  in  coDseqtience  of 
the  nnJTeraality  of  legislatiie  proiiaioDB,  may  be  redresied."  t  BuiI«t's 
Reminisc.  37,  3B,  39  ;  Park's  Introd.  Leot.  5,  e.  Now,  Arietuile,  or 
Cicero,  or  a  Roman  PtvIot,  or  a  Contitiental  Jarist,  or  a  Publicist  of 
modern  Earope,  might  hate  oaad  thees  eipreeBiona,  se  a  deaeripiion  of 
getteral  Equity ;  but  it  would  hive  given  no  jaet  idea  of  Equity,  as  admi- 
nistered  nodei  the  municipal  jaiispiudence  of  England. 
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and  operation,  whether  they  are  remedial,  or  are  penal 
laws ;  whether  they  are  restrictive  of  general  right,  or 
in  advancement  of  public  justice  or  policy;  whether 
they  are  of  universal  application,  or  of  a  private  and 
circumscribed  intent.  But  this  is  not  the  place  to  con- 
sider the  nature  or  application  of  those  rules.^ 

5  8.  It  is  of  this  Eq^uity,  as  correcting,  mitigating,  or 
interpreting  the  law,  that,  not  only  civilians,  but  com- 
mon-law writers,  are  most  accustomed  to  speak;'  and 
thus  many  persons  are  misled  into  the  false  notion,  that 
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this  is  the  real  and  peculiar  duty  of  Courts  of  Equity, 
in  Eogland  and  America.  SL  Qerman,  after  alluding 
to  the  general  subject  of  Equity,  says ,  "  In  Bome  cases 
it  is  necessary  to  leave  the  words  of  the  law,  and  to 
follow  that  reason  and  justice  requireth,  and  to  that 
intent  Equity  is  ordained,  that  is  to  say,  to  temper  and 
mitigate  the  rigor  of  the  law,  &o.  And  so  it  appearetb, 
that  Equity  taketh  not  away  the  very  right,  but  only 
that  that  seemetb  not  to  be  rights  by  the  general  words 
of  the  law." '  And,  then,  he  goes  on  to  suggest  the 
other  kind  of  Equity,  as  administered  in  Chancery,  to 
ascertain,  "  Whether  the  plautifThath  title  in  conscience 
to  recover  or  not."  '  And,  in  another  place,  he  states : 
"Equity  is  a  rightwiseness,  that  considereth  all  the  par- 
ticular circumstances  of  the  deed,  which  is  also  temper- 
ed with  the  sweetness  of  mercy." '  Another  learned 
author  lays  dovm  doctrines  equally  broad.  "As  summiem 
JU8  (says  he)  summa  est  injuria,  as  it  cannot  consider 
circumstances ;  and  as  this  (Equity)  takes  in  all  the  cir- 
cumstances of  the  case,  and  judges  of  the  whole  matter, 
according  to  good  conscience,  this  shows  both  the  use 
and  excellency  of  Equity  above  any  prescribed  law." 
Again :  **  Equity  is  that,  which  is  commonly  called  equal, 
jost,  and  good ;  and  is  a  mitigation  or  moderation  of 
the  common  law,  in  some  circumstances,  either  of  the 
matter,  person,  or  time ;  and  often  it  dispenseth  with 
the  law  itself."  *  "  The  matters,  of  which  Equity  hold- 
eth  cognizance  in  its  absolute  power,  are  such  as  are 
not  remediable  at  law ;  and  of  them  the  sorts  may  be 
said  to  be  as  infinite,  almost,  as  the  different  afimrs  con- 
versant in  homan  life."*    And,  he  adds,  that  "Equity 


1  DiilDgne,  1  ch.  10  9  ij.  ch.  17.  3  )d.  eh.  IQ. 

*  GrooDds  Bind  Rudim.  p.  5,  6,  edit.  17S1.  ^  Id.  p.  6. 
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is  SO  extensive  and  various,  that  every  particular  case 
in  Equity  may  be  truly  said  to  stand  upon  its  own  par- 
ticular circumstances  ;  aud,  therefore,  under  favor,  I  ap- 
prehend precedents  not  of  that  great  use  in  Equity,  as 
some  would  contend ;  but  that  Equity  thereby  may  pos- 
sibly be  made  too  much  a  science  for  good  conscience." ' 
§  9.  This  description  of  Equity  differs  in  nothing 
essential  from  that  given  by  Grotius  and  Pufeodorf,' 
as  a  definition  of  general  Equity,  as  contradistinguished 
from  the  Equity,  which  is  recognized  by  the  mere  muni- 
cipal code  of  a  particular  nation.    Aud,  indeed,  it  goes 
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pervades  a  large  class,  and  possesses  the  sanction  of 
many  high  authorities.  Lord  Bacon  more  than  once 
hints  at  it.  In  his  Aphorisms  he  lays  it  down,  Mabecad 
smarter  CuruB  Prc^orice  potestatem  tarn  suBvemendi  contra 
rigorem  iegia,  quam  su^kndi  defectvm  Ugis}  And  on 
the  solemn  occasion  of  accepting  the  ofSce  of  Chancel- 
lor, he  said :  Chancery  is  ordained  to  sapply  the  law, 
and  not  to  subvert  the  law.  ^  Finch,  in  his  Treatise  on 
the  Law,  says,  tiiat  the  nature  of  Eqnity  is  to  amplify, 
enlarge,  and  add  to  the  letter  of  the  law.'  In  the 
Treatise  of  Egnity,  attributed  to  Mr.  Ballow,  and  de- 
servedly held  in  high  estimation,  language  exceedingly 
broad  is  held  on  this  subject  After  remarking,  that 
there  will  be  a  necessity  of  having  recourse  to  the 
natural  principles,  that  what  is  wanting  to  the  finite 
may  be  supplied  out  of  that  which  is  infinite ;  and  that 
this  is  properly  what  is  called  Ec^uity,  in  opposition  to 
.  strict  law ;  he  proceeds  to  state:  "And  thus  in  Chan- 
cery, every  particular  ease  stands  upon  its  own  circam- 
stances  ;  and  although  the  common  law  will  not  decree 
against  the  general  rnle  of  law,  yet  Chancery  doth,  so 
as  the  example  introduce  not  a  general  mischief.  Every 
matter,  therefore,  that  happens  inconsistent  with  the  de- 
sign of  the  legislator,  or  is  contrary  to  natural  justice, 
may  find  relief  here.  For  no  man  can  be  obliged  to  any 
thing  contrary  to  the  la^  of  nature ;  and  indeed  no  man 
in  his  senses  can  be  presumed  willing  to  oblige  another 
to  it"  * 


<  Bm.  Ds  Aug.  Scient.  Ub.  B,  cb.  8,  Aphot.  35,  45. 
■  Bae.  Speech,  4,  Bic.  Works,  488. 
3  Fitieh's  I*w,  p.  SO. 

'  1  FoDbl.  Eq.  B.  1,  ch.  1  ^  3.— The  sathoT  of  Etmomne  deBcribes  ibe 
OTiginsl  jariadiciioa  of  the  Conrt  of  Cbanoeiy,  u  a  Court  of  Equity, 

■4.  JUB.  —  VOL.  1.  3 
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sboald  not  be  liable  to  simple  contract  debts  of  the  an- 
cestor or  devisor,  although  the  money  was  laid  out  in 
purchasing  the  very  land ;  and  that  the  father  shall  never 
immediately  succeed  as  heir  to  the  real  estate  of  the 
son.  But  a  Court  of  Equity  can  give  no  relief;  though, 
ia  both  these  instances,  the  artificial  reason  of  the  law, 
arising  from  fendal  principles,  has  long  since  ceased." ' 
And  illustrations  of  the  same  character  may  be  found 
!q  every  State  of  .the  Union.  In  some  States,  bond 
debts  have  a  privilege  of  priority  of  payment  over  sim- 
ple contract  debts,  in  cases  of  insolvent  intestate  estates. 
In  others,  judgments  are  a  privileged  lien  on  lands, 
In  many.  If  not  in  all,  a  debtor  may  prefer  one  creditor 
to  another,  in  discharging  his  debts,  when  his  assets 
are  wholly  insufificieat  to  pay  all  the  debts.  And,  (not 
to  multiply  instances,)  what  can  be  more  harsh,  or  in- 
defensible, than  the  rule  of  the  common  law,  by  which 
a  husband  may  receive  an  ample  fortune  in  personal  es- 
tate, through  his  wife,  and  by  his  own  act,  or  will,  strip 
her  of  every  farthing,  and  leave  her  a  beggar  ? 

§  13.  A  very  learned  Judge  in  Equity,  in  one  of 
his  ablest  judgments,  has  pat  tills  matter  in  a  very 
strong  light."  "The  Law  is  clear,"  (said  he,)  "and 
Courts  of  Eqaity  ougbt  to  follow  it  in  their  judg- 
ments concerning  titles  to  equitable  estates ;  other- 
wise great  uncertainty  and  confusion  would  ensue. 
And,  though,  proceedings  in  Equity  are  said  to  he 
secuitdum  discreiionem  bom  viri;  yet  when  it  is  asked, 
Vir  bonus  est  gtds  ?  the  answer  is,  Qui  comuUa  patrum, 
gut  l^es  jwraque  semat.    And,  as  it  ia  said  in  Rook's  ease. 


'  3  Black.  Coram.  430.    See  Com.  Dig.  Chancery,  3,  F.  8. 
»  Sit  Joieph  Jekyll,  io  Cowper  r.  Cowper,  2,  P.  VPill.  763. 
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(5  Rep,  99.  b.)  that  discretion  is  a  science,  not  to  act 
arbitrarily,  according  to  men's  wills,  and  private  affet 
tions ;  so,  that  discretion,  which  is  executed  here,  is  to 
be  gorerned  by  the  rales  of  law  and  equity,  which  are 
not  to  oppose,  tut  each  in  its  tarn  to  be  sabserrient  to 
the  other.  This  discretion,  in  some  cases,  follows  the 
law  implicitly ;  in  others,  assists  it,  and  advances  the 
remedy ;  in  others,  again,  it  relieves  agunst  the  abuse, 
or  allays  the  rigor  of  it.  But  in  no  case,  does  it  con- 
tradict or  overturn  the  grounds  or  principles  thereof  as 
has  been  Bometimes  ignorantly  imputed  to  the  Coart. 
That  is  a  discretionary  power  which  neither  this  nor 
any  other  Court,  not  even  the  highest,  acting  in  a 
judicial  capacity,  is  by .  the  constitution  intrusted 
with." ' 

§  14.  The  next  proposition,  that  every  matter  tkt 
happens  inconsistent  with  the  design  of  the  le^slatoi, 
or  is  contrary  to  natural  justice,  may  find  relief  in 
Equity,  is  equally  untenable.  There  are  many  caees 
against  natural  justice,  which  are  left  wholly  to  the 
conscience  of  the  party,  and  are  without  any  redress, 
equitable  or  legal.  And  so  far  from  a  Court  xif  Equity 
supplying  universally  the  defects  of  positive  legislation, 
or  peculiarly  carrying  into  effect  the  intent,  as  contra- 
distinguished from  the  text  of  the  Legislature,  it  is 
governed  by  the  same  rules  of  interpretation  as  a  Court 
of  Law ;  and  is  often  compelled  to  stop  where  the  letter 
of  the  law  stops.    It  is  the  duty  of  every  court  of 


'  Sii  Thomaa  Cluke,  in  pnmoDDcing  his  judgmant  in  the  cue  of  Bai- 
gaw  D.  Wheate,  (I  W.  Black.  R.  183,)  hu  adopted  tfaU  very  luiguap, 
and  gi*ea  it  bis  full  approbatioD.  Sae  aUo,  1  Fonbl.  Eq.  B.  1,  eb.  1,^1, 
note  (g).  See  also,  Frpn.  Potter,  IMod.R.  300.  — Groanda  and  Bndim. 
p.es,  (Mai.  «3.)  edit.  1751. 
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jnstice,  whether  of  Law  or  of  Equity,  to  consult  the 
intentioD  of  the  Legislature.  And,  in  the  discharge  of 
this  duty,  a  Court  of  Equity  is  not  invested  with  a 
larger  or  a  more  liberal  discretion  than  a  Court  of 
Law.' 

$  Id.  Mr.  Justice  Blackstone  has  here  again  met  the 
objection  in  a  forcible  manner.  "  It  is  said,"  (says  he,) 
"that  a  Court  of  Equity  determines  according  to  the 
-Spirit  of  the  rule,  and  not  according  to  the  strictness  of 
the  letter.  But  so  also  does  a  Court  of  Law.  Both, 
for  instance,  are  equally  bound,  and  equally  profess  to 
interpret  statutes  according  to  the  true  intent  of  the 
Legislature.  In  general,  all  cases  cannot  be  foreseen ; 
or,  if  foreseen,  cannot  be  expressed.  Some  will  arise 
which  will  fall  within  the  meaning,  though  not  within 
the  words  of  the  legislator ;  and  others,  which  may  fall 
within  the  letter,  may  be  contrary  to  his  meaning, 
though  not  expressly  excepted.  These  cases,  thus  out 
of  the  letter,  are  often  said  to  be  within  the  Equity  of 
an  Act  of  Parliament ;  and  so,  cases  within  the  letter, 
are  frequently  out  of  the  Equity.  ■  Here,  by  Equity, 
we  mean  nothing  but  the  sound  interpretation  of  the 
law,  &c.,  &c.  But  there  is  n»t  a  single  rule  of  inter- 
preting laws,  whether  equitably  or  strictly,  that  is 
not  equally  used  by  the  Judges  in  the  Courts  both  of 
Law  and  Equity.  The  construction  must  in  both  be 
the  same ;  or,  if  they  differ,  it  is  only  as  one  Court  of 
Law  may  happen  to  differ  from  another.  Each  en- 
deavors to  fix  and  adopt  the  true  sense  of  the  law  in 
question.  Neither  can  enlarge,  diminish,  or  alter  that 
sense  in  a  single  tittle." ' 


1 1  PonbL  Eq.  B.  1,  cb.  1, 1)  3,  note  (A). 

3  3  Black.  Comm.  431 ;  1  Dane,  Abi.  ch.  9,  ait.  3,  ^  3. 
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$  16.  Yet  it  is  by  no  meaos  tmcommon  to  represent, 
that  the  peculiar  duty  of  a  Court  of  Equity  is  to  sup- 
ply the  defects  of  the  Common  Law,  and  next,  to  cor- 
rect its  rigor  or  injustice.'  liord  Kaims  avows  this 
doctrine  in  various  places,  and  in  language  singularly 
bold.  "It  appears  now  clearly,"  (says  he,)  "that  a 
Court  of  Equity  commences  at  tiie  limits  of  the  Common 
Law,  and  enforces  benevolence,  where  the  law  of  nature 
makes  it  our  duty.  Aud  thus  a  Court  of  Equity,  ac- 
companying the  law  of  nature  in  its  general  refine- 
ments enforces  erery  natural  duty,  that  is  not  provided 
for  at  Common  Law."  '  And  in  another  place  he  adds, 
a  Court  of  Equity  boldly  undertakes  *'to  correct  or 
mitigate  the  rigor,  and  what,  in  a  proper  sense,  may 
be  termed  the  injustice  of  the  Common  Law." '  And 
Mr.  Wooddeson,  without  attempting  to  distinguish 
accurately  between  general  or  natural,  and  municipal 
or  civil  Equity,  asserts,  that  "  Equity  is  a  judicial  in- 
terpretation of  laws,  which,  presupposing  the  legislator 
to  have  intended  what  is  just  and  right,  pursues  and 
effectuates  that  intention,"  * 

§  17.  The  language  of  Judges  has  often  been  relied 
on  for  the  same  purpoee ;  and,  from  the  unqualified 
manner  in  which  it  is  laid  down,  too  often  justifies  the 
conclusion.    Thus,  Sir  John  Trevor,  (the  Master  of  the 


)  1  Kaima  od  Equil;,  B.  I,  p.  40. 

S  1  Kainu  00  Equity,  lotrod.  p.  12. 

B  Id.  Initod.  p.  15.  —  Laid  Kaima'a  Temaika  are  eatitled  to  the  mon 
«oasitleratioi],  bacaoM  thej  aeem  to  have  reeeiTed  in  Bone  meuare  at 
least,  the  approbation  of  Loid  Hardwicke  (Paike'a  Hist  of  Chao.  Appi. 
501,  603  ;  Id.  333,  331) ;  and  also  from  Mr.  Jastice  filackatone'a  hariog 
ihougbt  them  worthy  of  a  formal  refatation  in  his  Commeottriea.  (S 
Black.  Comin.  436.) 

«  1  Wooddeson,  Lect.  isi.  p.  1S9. 
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Rolls,)  in  hU  able  judgment  in  Dudley  v.  Dudley,' 
says :  "  Now,  Equity  is  no  part  of  the  law,  but  a,  moral 
virtue,  wbich  qualifies,  moderates,  and  reforms  tbe 
rigor,  hardnesS)  and  edge  of  tbe  law,  and  is  a  nniversal 
truth.  It  does  also  assist  the  law,  where  it  is  defeotive 
and  weak  in  the  constitution,  (which  is  the  life  of  the  law) 
and  defends  the  law  from  crafty  evasions,  delusions, 
and  mere  subtilities,  invented  and  contrived  to  evade 
and  elude  the  Common  Law,  whereby  such  as  have 
nndonbted  right  are  made  remediless.  And  thus  is  the 
oflSce  of  Equity  to  protect  and  support  the  Common 
Law  from  shifts  and  contrivances  against  the  justice  of 
the  law.  Equity,  therefore,  does  not  destroy  the  law, 
nor  create  it^  bnt  assists  it"  Now,  however  true  this 
doctrine  may  be  sui  modo,  to  suppose  it  true  in  its  full 
extent  would  be  a  grievous  error. 

$  18.  There  is  another  suggestion,  whicb  bas  been 
often  repeated ;  and  that  is,  Uiat  Courts  of  Equity  are 
not,  and  ought  not,  to  be  bound  by  precedents;  and 
that  precedents  therefore  are  of  little  or  no  use  there ; 
bnt  that  every  case  is  to  be  decided  upon  circum- 
stances, according  to  the  arbitration  or  discretion  of  the 
Judge,  acting  according  to  his  own  notions  ez  (equo  et 
bono.'  &fr.  Justice  Blackstone,  addressing  himself  to 
this  erroneous  statement,  has  truly  said  :  "  The  system 
of  our  Courts  of  Equity  is  a  labored  connected  system, 
governed  by  established  rules,  and  bound  down  by  pre- 
cedents, from  which  they  do  not  depart,  although  the 
reason  of  some  of. them  may  perhaps  be  liable  to 
objection,  &.c.,  &c.    Kay,  sometimes  a  precedent  is  so 


>  Pieeed.  ia  Ch.  341,  344 ;  1  Wooddea.  Led.  *U.  p.  199. 
S  See  Fraiieia,  Mtx.  p.  5,  6  ;  Selden,  cited  in  3  Black,  Comm.  433, 
433, 435 ;  1  Kums,  £q.  p.  19, 30. 
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stricUy  followed,  that  a  particular  judgment^  founded 
upoD  special  circamstances,  gives  rise  to  a  general 
rule." '  And  he  afterwards  adds :  "  The  system  of  juris- 
prudence in  our  Courts  of  Law  and  Equity  are  now 
equally  artificial  systems,  founded  on  the  same  princi- 
ples of  justice  and  poBitive  law,  but  Taried  by  different 
usages  in  the  forms  and  mode  of  their  proceedings."' 
The  value  of  precedents  and  the  importance  of  adhering 
to  them  were  deeply  felt  in  ancient  times,  and  nowhere 
more  than  in  the  Praetor's  forum.  Consudvdirda  eademjn 
esse  ptdatur  id,  (says  Cicero,)  quod,  voluTdate  ommtm,  tm 
lege,  vetttstas  comprobdrit.    In  e&  aidemjura  aunt,  qu(edm 


I  3  Blaek.  Comm.  433,  433. 

9  3  Black.  434;  Id.  440,  441;  1  Kent,  Comm.  Lect.  SI,  p.  469, (», 
(3d  editioD.)  The  vajae  and  importance  of  precedents  in  Chuicery  ncre 
much  insitted  apoo  bj  Lord  Keeper  Bridgman,  in  Frj  o.  Porter,  (I  Mod. 
R.  300,  307.)  See  also  1  Wooddes.  Lect.  Tii.  p.  200,  201,  203.  LoTd 
Hardwicke,  in  bis  letter  to  Lord  Kaims,  on  the  subject  of  Equilj,  in  in- 
surer 10  the  qaeition  whether  a  Coart  of  Equity  oagbl  to  be  goreiaii  bj 
any  general  rolee,  said  :  "  Some  general  rales  them  ought  to  be ;  foe 
otherwise  the  great  iDconvenience  of  j'lu  vagum  el  incertum  will  folios. 
And  jet  the  Pnetor  muet  not  be  so  abaolntelj  and  inv&riablj  bound  i] 
Ihem,  as  the  Judges  are  by  the  rales  of  the  Common  Law.  For  if  the; 
were  so  bound,  the  coneequence  wonld  follow,  which  ;on  veij  jadidoatir 
stale,  that  he  mast  sometimes  pronounce  decrees,  which  wonld  be  mue- 
nally  unjust ;  since  no  rule  can  be-  equally  just  in  tbe  application  la  i 
whole  cties  of  cases,  that  ate  far  from  being  the  same  in  every  circun' 
stance."  (Parke's  Hist,  of  Chancery,  p.  501,  SOS.)  This  is  very  looself 
said  ;^nd  the  reason  given,  equally  applies  to  every  general  rule;  for  then 
can  be  nonf ,  which  will  be  fonnd  equally  just  in  its  application  to  ill 
cases.  If  every  change  of  circumstances  is  to  change  the  rule  in  Eqiir;, 
there  can  be  no  geneial  rule.  Every  ease  must  stand  upon  ill  O'o 
ground.  Yet  Courts  of  Equity  now  adhere  aa  closely  to  general  rules  a> 
Courts  ofLaw.  Each  ezponnda  its  rulea  to  meet  new  cases;  butewhia 
equally  reluctant  to  depart  from  then  upon  slight  inconveniences  and  mia- 
chiefs.  See  Hilford,  Plead,  in  Eq.  p.  4,  note  (£);  IFonbI.Eq.  B.l,ch.l, 
§  9,  note  (k).  The  late  Professor  Park,  of  King's  College  (Londoa,)  bu 
made  some  very  acote  remarks  on  this  whole  subject,  in  his  Inbodnctory 
Lecture  on  Equity,  (1632.) 
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^a  J  can  certa  propter  vetuatatem  ;  quo  in  genere  d  aBa  sunt 
muUa,  et  eorum  mvUo  maxum  para,  quce  Prtetores  edhere 
eomuSnttd}  And  the  Pandects  directly  recognize  the 
same  doctriDe.  Hsi  enim  juris  civiUs  species  conbuetcdo  ; 
emmvero,  Ditdvma  conmdudo  pro  jure  d  lege,  in  Ms,  qucB 
non  ex  acripto  descendunt  ohservari,  sold,  &c.  Maxime  au- 
temprohaiur  consududo  ex  rebus  j'udicaiis.^ 

§  19.  If,  indeed,  a  Court  of  Eqiiity  in  England  did 
possess  the  unhounded  jarisdictioa,  which  has  been  thus 
generally  ascribed  to  it,  of  correcting,  controlling,  mode- 
rating, and  even  saperaeding  the  law,  and  of  enforcing 
all  the  rights,  as  well  as  the  charities,  arising  from 
nataral  law  and  justice,  and  of  freeing  itself  from  all 
regard  to  former  rules  and  precedents,  it  would  he  the 
most  gigantic  in  its  sway,  and  the  most  formidable  instra- 
ment  of  arbitrary  power,  that  could  well  be  devised.  It 
would  literally  place  the  whole  rights  and  property  of 
the  community  under  the  arbitrary  will  of  the  Judge, 
acting,  if  you  please,  arhitrio  bomjudidsj  and,  it  may  he, 
ex  tequo  d  bono,  according  to  his  own  notions  and  con- 
science ;  but  still  acting  with  a  despotic  and  sovereign 
authority.  A  Court  of  Chancery  might  then  well  de- 
serve the  spirited  rebuke  of  Selden ;  "  For  law  we  have 
a  measure,  and  know  what  to  trust  to.  Equity  is  ac- 
cording to  the  conscience  of  him,  that  is  Chancellor ; 
and  as  that  is  larger,  or  narrower,  so  is  Equity.  'Tis 
all  one  as  if  they  should  make  the  standard  for  the 
measure  the  Chancellor's  foot    What  an  uncertain  mesr 


A  Cicero  da  Iment  Lib.  3,  cap.  S2. — My  atleation  was  Grst  called  to 
thcM  pwMgW  by  I  note  of  Lord  Bedeadsle.  Mitrotd,  Plead.  Cq-  p.  4, 
note  (t).    See  Heioeccius  De  Ediclis  FitetorDm,  Lib.  1,  cap.  6,  ^  13,  30. 

s  Pothier,  Find.  Lib.  1,  tit  3,  art.  6,  o.  28,  39 ;  Dig.  Lib.  I,  liL  3, 1. 
33, ).  34. 
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sare  wonld  ibis  be  ?  One  Chancellor  lias  a  long  foot  j 
another  a  short  foot ;  a  third  an  indifferent  foot.  It  ig 
the  same  thing  with  the  Chancellor's  conscience."  >  And 
notions  of  this  sort  were,  in  former  ages,  when  tbe 
Chancery  Jurisdiction  was  opposed  with  vehement  dis- 
approbation by  common  lawyers,  very  industriously  pn- 
pagated  by  the  most  learned  of  English  antiqnarians, 
sQch  Bs  Spelman,  Coke,  Lambard,  and^  Seldea.'  We 
might,  indeed,  nnder  snch  circumstances,  adopt  tbe  lan- 
guage of  Mr.  Justice  Blackstone,  and  say :  "  In  shor^  if 
a  Court  of  Equity  in  England  did  really  act,  as  man; 
ingenious  writers  have  supposed  it  (from  theory)  to  do, 
it  would  rise  above  all  law,  either  common  or  statute, 
and  be  a  most  arbitrary  legislator  in  every  particnk 
case." '  So  far,  however,  is  this  from  being  true,  that 
one  of  the  most  common  maxims,  upon  which  a  Gourtof 
Equity  daily  acts,  is,  th^t  Equity  follows  the  law,  and 
seeks  out  and  guides  itself  by  the  analogies  of  the  lair.* 
$  20.  What  has  been  already  said  upon  this  subject, 
cannot  be  more  fitly  concluded,  than  in  the  words  of  one 
of  the  ablest  Judges,  that  ever  sat  in  Equity.  "There 
axe,"  (said  Lord  RedesdalOgX"  certain  principles,  on  whldi 
Courts  of  Equity  act,  which  are  very  well  settled.  The 
cases,  which  occur,  are  various ;  but  they  are  derided 
on  fixed  principles.  Courts  of  Equity  have,  in  this  re- 
spect, no  more  discretionary  power,  than  Courts  of  Law. 


1  Selden's  Table  Talk,  title.  Equity;  S  Bliok.  Comin.  433,  Dote  (y). 

9  See  ciUtioDB,  3  Black.  Comm.  433  ,  Id.  54,  65  ;  I<1.  440,  441. 

S3  BUck.  Comm.  433;  Id.  440,  441,  44S.— De  Lolme,  in  hia  voili u 
the  CoiwtitntioR  of  EngUad,  hu  preiented  a  Tiew  of  Eog'lith  Eqat; 
Jamptndenoe,  far  mora  exact  and  comprehenBive,  ihan  many  of  the  ¥a%- 
liah  lext  wiiten  on  the  aame  sabject.  Tbe  whole  chapter  (B.  I,  ch.  11.) 
is  welt  waithj  of  peraeal. 

'  Cowpet  V.  Cowper,  3  P.  Will.  763. 
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They  decide  new  eaees,  as  they  arise,  by  the  principles, 
on  which  former  cases  have  been  decided;  and  may 
tbas  illustrate,  or  enlarge,  the  operation  of  those  princi- 
ples. But  the  principles  are  as*  fixed  and  certun,  as 
the  principles  on  which  the  Coarts  of  Common  Law 
proceed." '  la  confirmation  of  these  remarks,  it  may  be 
added,  that  the  Coarts  of  Common  Law  ar^  in  like 
manner,  perpetoally  adding  to  the  doctrines  of  the  old 
jnrispmdence ;  and  enlarging,  illastrating,  and  applying 
the  maxims,  which  were  at  first  derived  from  very  nar- 
row and  often  obscure  sources.  For  instance,  the  whole 
law  of  Insurance  is  scarcely  a  century  old ;  and  more 
than  half  of  its  most  important  principles  and  distinc- 
tions have  been  created  within  the  last  fiity  years. 

§  21.  In  the  early  history  of  English  Equity  Jurispru- 
dence, there  might  have  been,  and  probably  was,  much 
to  justify  the  suggestion,  that.  Courts  of  Equity  were 
bounded  by  no  certain  limits  or  rules ;  but  they 
acted  upon  principles  of  conscience  and  natural  justice, 
without  much  restraint  of  any  sort'  And,  as  the  Chan- 
cellors were,  for.  many  ages,  almost  universally  either 
ecclesiastics  or  statesmen,  neither  of  whom  are  supposed 
to  be  very  scrupulous  in  the  exercise  of  power;  and  as 
they  exercised  a  delegated  authority  from  the  Crown,  aa 
the  fountain  of  administrative,  justice,  whose  rights,  pre- 
rogatives, and  duties  on  this  subject  were  not  well  de- 
fined, and  whose  decrees  were  not  capable  of  being 
rented,  it  would  not  be  unnatural,  that  they  should 
arrogate  to  themselves  the  general  attributes  of  royalty, 
and  interpose  in  many  cases,  which  seemed  to  them  to 


-    1  Bond  v.  HopkioB,  1  Sch.  ii  heft.  B.  42B,  429.    See  also  Milfoid  od 
Plead.  Eq.  p.  4,  note  (£). 
>  1  Kent,  Comm.  Led.  SI,  p.  490,  491, 493,  <3d  edit) 
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require  a  remedy,  more  wide  or  more  Bammaiy  tiun 
yraa  adopted  hy  the  common  Courts  of  Law. 

§  22.  This  is  the  view,  which  Mr.  Jastico  Blackstone 
seems  to  have  taken  of  the  matter;  who  has  observed, 
that,  in  the  infancy  of  our  Courts  of  Ectnity,  before  Uieit 
jarisdictioQ  was  settled,  the  Chancellors  themselves, 
"  partly  from  their  ignorance  of  the  law  (being  freqnent- 
ly  bishops  or  statesmen) ;  partly  from  ambition  and  InEt 
of  power  (encouraged  by  the  arbitrary  principles  of  tl» 
age  they  lived  in,)  but  principally  from  the  narrow  and 
unjust  decisions  of  the  Conrts  of  Law,  had  arrogated  to 
themselves  such  nnlimited  authority,  as  hath  totally 
been  disclaimed  by  their  snccessors,  for  now  (1765) 
alove  a  century  past  The  decrees  of  the  Gomi  of 
Equity  were  then  rather  in  the  nature  of  awards,  form- 
ed on  the  sudden,  jwo  re  naid,  with  more  probity  of  in- 
tention, than  knowledge  of  the  subject,  founded  oa  no 
settled  principles,  as  being  never  designed,  and  there- 
fore never  used,  as  precedents."  i 

§  23.  It  was  fortunate,  indeed,  that,  even  in  those 
early  times,  the  knowledge  wbich  the  ecclesiastical 
Chancellors  had  acquired  of  general  equity  and  jnetice 
from  the  civil  law,  enabled  them  to  administer  themwilh 
a  more  sound  discretion,  than  could  otherwise  have  been 
done.  And  from  the  moment^  when  principles  of  deci- 
sion came  to  be  acted  npon  and  established  in  Chancer;, 
the  Roman  law  famished  abundant  principles  toerect& 
superstructure,  at  once  solid,  convenient,  and  lofty, 
adapted  to  human  wants,  and  enriched  by  all  the  aids 
of  human  wisdom,  experience,  and  learning.  To  say 
that  later  Chancellors  have  borrowed  much  from  these 


'  3  Black.  Comm.  438  ;  U.  440, 441. 
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materials,  is  to  bestow  the  highest  praise  upon  their 
jadgment,  their  industry,  and  their  reverential  regard 
to  their  duty.  It  would  hare  been  little  to  the  com- 
mendation of  such  learned  minds,  that  they  had  studi- 
ously disregarded  the  maxima  of  ancient  wisdom,  or  had 
neglected  to  ose  them,  from  igiiorance,  from  pride,  or 
from  indiifereQce.* 

§  24.  Having  dwelt  thus  far  upon  the  inaccurate,  or 
inadequate  notions,  which  are  frequently  circulated,  as 
to  Equity  JuTispnidence,  in  England  and  America,  it 
may  he  thought  proper  to  give  some  more  exact  and 
clear 'statement  of  it.  This  may  be  better  done  by  ex- 
planatory observations,  than  by  direct  definitions,  which 
are  often  said  la  the  law  to  be  perilous  and  ansatiafac- 
tory. 

^  25.  la  England,  and  in  the  American  States,  which 
have  derived  their  jarisprudence  from  that  parental 
source.  Equity  has  a  restrained  and  qualified  meaning. 
The  remedies  for  the  redress  of  wrongs,  and  for  the  en- 
forcement of  rights,  are  distinguished  into  two  classes ; 
first,  those  which  are  administered  in  Courts  of  Com- 
mon Law;  and  secondly,  those  which  are  administered 
m  Courts  of  Equity.     Rights,  which  are  recognized 


1  Ths  whole  of  the  late  Proreegor  Park's  Leclnre  apoa  Equity  Jaiis- 
pntdSDCB,  delivered  in  King's  College  in  Not.  lS3I,on  ihia  eubjeci,  it 
well  deseTviog  of  a  perDHHl  by  eTery  student.  There  is  much  freedom 
ud  fotee  ia  his  obaeiTalions  ;  tad  if  hie  life  had  been^longec  spared,  ha 
Wttnld  probably  have  beeo  ■  leader  in  a  more  masculine  and  eiienaiTO 
Gonree  of  law  studies  by  the  English  Bar.  There  are  also  two  excellent 
articles  od  the  same  subject  in  the  American  Jurist,  one  of  which,  pub- 
lished in  18S9,  contains  a  most  elaborate  review  and  Tindicatjon  of  the 
Jurisdiction  of  Coarts  of  Equity ;  and  the  other  in  1633,  a  forcible  expo- 
sition of  thapieTalent  errors  on  the  subject,  (3  Amer.  Jurist,  314  ;  10 
Amer.  Jurist,  SQT.)  I  know  not  where  to  refer  the  reader  to  pages  more 
fnllof  nsefol  comment  and  research. 

B4.  JUB.  —  VOL.  I.  3 
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aod  protected)  and  wronga,  which  are  redreseed,  by  the 
former  Courts,  are  called  legal  rights  and  legal  iDJurieg, 
Bights,  which  are  recognized  and  protected,  and  wroogg, 
which  are  redressed  by  the  latter  Coarts  only,  ite 
called  equitable  rights  and  equitable  injuries.  The  fin> 
mer  are  said  to  be  rights  and  wrongs  at  Common  Law, 
and  the  remedies,  therefore,  are  remedies  at  Common 
Law;  the  latter  are  said  to  be  rights  and  wrongs  in 
Equity,  and  the  remedies,  therefore,  are  remedlei  io 
Equity.  Equity  Jurisprudence  may,  therefore,  proper- 
ly be  said  to  be  that  portion  of  remedial  justice,  wUcb 
is  excInsiTely  administered  by  a  Court  of  Equity,  u 
contradistinguished  from  that  portion  of  remedial  joi- 
tice,  which  is  exclusively  administered  by  a  Court  of 
Common  Law. 

(  26.  The  distinction  between  the  former  and  the 
latter  Courts  may  be  farther  illustrated  by  consideiiag 
the  different  natures  of  the  rights  they  are  designed  to 
recognize  and  protect,  the  different  natures  of  the  reme- 
dies which  they  apply,  and  the  different  natures  of  tbe 
forms  and  modes  of  proceeding  which  they  adopt,  to 
accomplish  their  respectiTe  ends.  Id  the  Courts  of 
Common  Law,  both  of  England  and  America,  there  m 
certain  prescribed  forms  of  action,  to  which  the  p&rt; 
must  resort  to  furnish  him  a  remedy ;  and,  if  there  be 
no  prescribed  form  to  reach  such  a  case,  he  is  remedi- 
less ;  for  they  entertain  jurisdiction  only  of  certun 
actions,  and  give  relief  according  to  the  particnlai 
exigency  of  such  actions,  and  not  otherwise.  In  those 
actions  a  general  and  unqualified  judgment  only  can 
be  given,  for  the  plaintiff,  or  for  the  defendant^  wit^t 
any  adaptation  of  it  to  particular  circumstances. 

^  27.  But  there  are  many  cases,  in  which  a  simple 
judgment  for  either  party,  without  qualification^  oi 
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conditions,  or  peculiar  arrangements,  will  not  do  entire 
justice  ex  cequo  et  hem  to  either  party.  Some  modifica- 
tiooa  of  the  rights  of  both  parties  may  be  required ; 
some  restraints  on  one  side,  or  on  the  other,  oi  perhaps 
on  both  sides;  some  adjustments  involving  reciprocal 
obligations,  or  duties ;  some  compensatory  pr  prelimi' 
nary,  or  concurrent  proceedings  to  fix,  control,  or 
equalize  rights ;  some  qualifications  or  conditions,  pre- 
sent or  future,  temporary  or  permanent,  to  be  annexed 
to  the  exercise  of  rights,  or  the  redress  of  injaries.  In 
all  these  cases,  Courts  of  Common  Law  cannot  give 
the  desired  relief  They  have  no  forms  of  remedy 
adapted  to  the  objects.  They  can  entertain  suits 
only  in  a  prescribed  form,  and  they  can  give  a  general 
judgment  only  iii  the  prescribed  form.'  From  their 
very  character  and  organization  they  are  incapable  of 
the  remedy,  which  the  mutual  rights  and  relative  situ- 
ations of  the  parties,  under  the  circnmstances,  positively 
require. 

$  28.  But  Conrts  of  Equity  are  not  so  restrained. 
Although  they  have  prescribed  forms  of  proceeding, 
the  latter  are  flexible,  and  may  be  suited  to  the  diifer^ 
ent  postures  of  cases.  They  may  adjust  their  de- 
crees, so  as  to  meet  most,  if  not  all,  of  these  exigencies ; 
and  they  may  vary,  qualify,  restrain,  and  model  the 
remedy,  so  as  to  suit  it  to  mntoal  and  adverse  claims, 
controlling  equities,  and  the  real  and  substantial  rights 
of  all  the  parties.  Nay,  more ,  they  can'  bring  before 
them  all  parties  interested  in  the  subject-matter,  and 
adjust  the  rights  of  all,  however  numerous ;  whereas. 
Courts  of  Common  Law  are  compelled  to  limit  their 


>  Mitford  on  Plead,  p.  3,  4  ;  1  Wooddu.  Leot.  tH.  p.  SOS  to  800. 
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inquiry  to  the  very  parties  in  the  litigation  before  them, 
although  other  persons  may  have  the  deepest  interest 
in  the  event  of  the  suit.  So  that  one  of  the  most 
striking  and  distinctive  features  of  Courts  of  Equity  is, 
that  they  can  adapt  their  decrees  to  all  the  varieties  of 
circumstances,  which  may  arise,  and  adjust  them  to  all 
the  peculiar  rights  of  all  the  parties  ia  interest  j  whereas 
Courts  of  Common  Law,  (as  ive  have  already  seen)  are 
bound  down  to  a  fiXed  and  invariable  form  of  judgment 
in  general  terms,  altogether  absolute,  for  the  plaintiff, 
or  for  the  defendant.' 

§  29.  Another  peculiarity  of  Courts  of  Equity  is, 
that  they  can  administer  remedies  for  rights,  which 
rights  Courts  of  Common  Law  do  not  recognize  at 
all ;  or,  if  they  do  recognize  them,  they  leave  them 
wholly  to  the  conscience  and  good-will  of  the  parties. 
Thus,  what  are  technically  called  Trusts,  that  is,  estates 
vested  in  persons  upon  particular  trusts  and  confi- 
dences, are  wholly  without  any  cognizance  at  the  Com- 
mon Law ;  and  the  abuses  of  such  trusts  and  confi- 
dences are  beyond  the  reach  of  any  legal  process.  But 
they  are  cognizable  in  Courts  of  Equity ;  and  hence 
they  are  called  Equitable  estates ;  and  an  ample  re- 
medy is  there  given  in  favor  of  the  cesluis  que  trust,  (the 
parties  beneficially  interested,)  for  all  wrongs  and  inju- 
ries, whether  arising  from  negligence,  or  positive  miscon- 


1  WooddeB.  Lect,  vii,  p.  203  to  20G  ;  3  Black.  Comni.  ^30.  —  Much  of 
this  paragraph  has  hepn  alislracicd  frum  Dr.  Lieber's  Encjclnpivdia  Ameri- 
cana, Btticlc  E'l'iUff.  Tlie  l^ite  I'rufL'ssur  Park,  of  King's  College,  Lon- 
don, in  Ilia  Iiitruductiiry  Lvcluri:  on  ICqniiy,  (1H31,  p.  15,}  has  said,  '  The 
editors  of  the  Encyclopaedia  Americana  have  staled  Ihe  Teal  case,  with 
regard  to  what  wo  call  Ciiurla  of  Etiiiiiy,  much  more  accurately. than  lean 
find  it  stated  in  any  English  Law  Bunks ;''  and  he  thus  admits  the  pro- 
piieljt  of  the  cxpoaiiion  contained  in  the  ie\t. 
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doct^  There  are  also  many  caBea  (as  we  shall  pTeaentljr 
see)  of  losses  and  icjuries  by  mistake,  accident,  and 
&aud ;  many  cases  of  penalties  and  forfeituTes ;  many 
.  cases  of  impending  irreparable  injuries,  or  meditated 
mischief ;  and  many  cases  of  oppressive  proceedings, 
andae  advantages  and  impositions,  betrayals  of  confi- 
dence, -and  nnconscionable  bargains ;  in  all  of  which 
Courts  of  Eqaity  will  interfere  and  grant  redress ;  but 
which  the  Common  Law  takes  no  notice  of,  or  silently 
disregatda' 

i  30.  Again ;  the  remedies  in  Courts  of  Equity  are 
often  very  different,  in  their  nature,  mode,  and  degree, 
from  those  of  Courts  of  Common  Law,  even  when  each 
has  a  jarisdiction  over  the  same  subject-matter.  Thus, 
a  Court  of  Equity,  if  a  contract  is  broken,  will  often 
compel  the  party  specifically  to  perform  the  contract ; 
whereas  Courts  of  law  can  only  give  damages  for  the 
breach  of  it  So,  Courts  of  Equity  will  interfere  by 
way  of  injunction  to  prevent  wrongs ;  whereas.  Courts 
of  Common  law  can  giant  redress  only,  when,  the  wrong 
is  done.^ 

$  31.  The  modes  of  seeking  and  granting  relief  in 
Equity  are  also  different  Smm  those  of  Courts  of  Com- 
mon Law.  The  latter  proceed  to  the  trial  of  contested 
facts  by  means  of  a  jury ;  and  the  evidence  is  generally 
to  be  drawn,  not  from  the  parties,  bat  from  third  per- 
sons, who  are  disinterested  witnesses.  But  Courts  of 
Equity  try  causes  without  a  jury ;  and  they  address 


>  3  Black.  Conun.  439 ;  1  Wooddes.  Lect.  lij.  p.  200  to  SIS  ;  3  Fonbl 
Eqqitj,  B.  9,  oh.  1,  (  1 ;  Id.  oh.  1 ;  Id.  eh.  8. 

>  1  WooddM.  Lect  tU.  p.  203,  S04 ;  3  Black.  Comn.  434,  435,  43S, 
430  ;  1  Fonbl.  Eq.  B.  t,  eh.  1,  ^  3,  now  {/). 

a  1  Wooddea.  Lect.  tu.  p.  90e,  207. 
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themselves  to  the  cohscience  of  the  defendant,  and 
require  hitn  to  answer  upon  his  oath  the  matters  of  fact 
stated  in  the  hill,  if  they  are  within  bis  knowledge ; 
and  he  is  compellable  to  give  a  full  account  of  all  such 
facts,  with  all  their  circumstances,  without  evasion,  or 
equivocation;  and  the  testimony  of  other  witnesses 
also  may  he  taken  to  confirm,  or  to  refute,  the  facts  so 
alleged.'  Indeed,  every  bill  in  Equity  may  he  said  to 
be,  in  some  sense,  a  bill  of  discovery,  since  it  asks  foe 
the  personal  oath  of  the  defendant,  to  purge  himself  in 
regard  to  the  transactions  stated  in  the  hill.  It  may 
readily  be  perceived,  how  very  important  this  process 
of  discovery  may  bo,  when  we  consider,  how  great  the 
mass  of  human  transactions  is,  in  which  there  are  no 
other  witnesses,  or  persons,  having  knowledge  thereof, 
except  the  parties  themselves. 

§  32.  Mr.  Justice  Blackstone  has,  in  a  few  words, 
given  an  outline  of  some  of  the  more  important  powers 
and  peculiar  duties  of  Courts  of  Equity.  He  says,  that 
they  are  established  "to  detect  latent  frauds,  and  con- 
cealments, which  the  process  of  Courts  of  Law  is  not 
adapted  to  reach ;  to  enforce  the  execution  of  such 
matters  of  trust  and  confidence,  as  are  binding  in  con- 
science, though  not  cognizable  in  a  Court  of  Law ;  to 
deliver  from  such  dangers  as  are  owing  to  misfortune 
or  oversight ;  and  to  give  a  more  specific  relief,  and 
more  adapted  to  the  circumstance  of  the  case,  than  can 
always  be  obtained  by  the  generality  of  the  rules  of  the 
positive  or  Common  Law."  ^  But  the  general  account 
of  Lord  Kcdesdale  (which  he  admits,  however,  to  he 


'  3  Black.  Comm.  437,  .133  ;  I  Wooddcs 
3  1  Black.  Comm.  93. 
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imperfecl^  and  in  some  respects  inaccurate)  is  far  more 
satisfactory,  as  a  definite  eDumeration.  "  The  jurisdic- 
tion of  a  Court  of  Equity,"  (says  he,)*  "  when  it  as- 
sumes a  power  of  decision,  is  to  be  exercised,  (1.)  where 
the  principles  of  law,  by  which  the  ordinary  conrta  are 
gaided,  give  a  right,  but  the  powers  of  those  courts  are 
not  sufficient  to  afford  a  complete  remedy,  or  their 
modes  of  proceeding  are  inadequate  to  the  purpose ; 
(2.)  where  the  courts  of  ordinary  jurisdiction  are  made 
instraments  of  injustice;  (3.)  where  the  principles  of 
law,  by  which  the  ordinary  courts  are  guided,  give  no 
right,  but,  upon  the  principles  of  universal  justice,  the 
interference  of  the  judicial  power  is  necessary  to  pre- 
vent a  wrong,  and  the  positive  law  is  silent.  And  it 
may  also  be  collected,  that  Courts  of  Equity,  without 
deciding  upon  the  rights  of  the  parties,  administer  to 
the  ends  of  justice  by  assuming  a  jurisdiction  j  (4.)  to 
remove  impediments  to  the  fair  decision  of  a  question  in 
other  courts;  (5.)  to  provide  for  the  safety  of  property 
in  dispute,  pending  a  litigation,  and  to  preserve  pro- 
perty in  danger  of  being  dissipated  or  destroyed  hj 
those,  to  whose  care  it  is  by  law  entrusted,  or  by  per- 
sons having  immediate  but  partial  interests;  (6.)  to 
restrain  the  assertion  of  doubtful  rights  in  a  manner 
productive  of  irreparable  damage  ;  (7.)  to  preventinjury 
to  a  third  person  by  the  doubtful  title  of  others ;  and 
(8.)  to  put  a  bound  to  vexatious  and  oppressive  litiga- 
tion, and  to  prevent  multiplicity  of  suits.  And  further, 
that  Courts  of  Equity,  without  pronouncing  any  judg- 
ment, which  may  affect  the  rights  of  parties,  extend 
their  jurisdiction,  (9.)  to  compel  a  discovery,  or  obtain 


1  Hitfotd,  PI.  Eq.  b;  Jeiemy,  p.  Ill,  113- 
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evidence,  which  may  assist  the  decision  of  other 
courts  ;  and  (10.)  to  preserve  testimony,  when  in 
danger  of  heing  lost,  before  the  matter,  to  which  it 
relates,  can  be  made  the  subject  of  judicial  investiga- 
tion." ' 

$  33.  Perhaps  the  most  general,  if  not  the  most 
precise,  description  of  a  Court  of  Equity,  in  the  English 
and  American  sense,  is,  that  it  has  jurisdiction  in  cases 
of  rights,  recognized  and  protected  by  the  municipal 
jurisprudence,  where  a  plain,  adequate,  and  complete 
remedy  cannot  be  had  in  the  Courts  of  Common  Law.' 
The  remedy  must  be  plain ;  for,  if  it  be  doubtful  and 
obscure  at  law,  Equity  will  assert  a  jurisdiction.^  It 
must  be  adequate  ;  for,  if  at  law  it  falls  short  of  what 
the  party  is  entitled  to,  that  founds  a  jurisdicrion 
in  Equity.  And  it  must  bo  complete ;  that  is,  it 
must  attftin  the  full  end  and  justice  of  the  case.  It 
must  reach  the  whole  mischief,  and  secure  the  whole 
right  of  the  party  in  a  perfect  manner,  at  the  present 
time,  and  in  future ;  otherwise,  Equity  will  interfere 
and  give  such  relief  and  aid,  as  the  exigency  of  the 
particular  case  may   require.*    The  jurisdiction  of  a 


1  Dr.  Dana,  in  hia  Abridgment  and  Digest,  ch.  1,  art.  7,  ^  33  lo  QI,  (I 
Dana,  Abrid.  101  to  19T,)  has  given  a  summary  oftlie  difTerences  between 
Equity  Jurisdiction  and  Legal  Juriadiclion,  in  regard  to  con  tracts,  which 
may  be  read  with  utility.  —  See  also  Mitford,  Equity  PI. by  Jeremy,  4,  5. 

SCooper,  Eq.  PI.  128,  129;  Mitford,  PI.  Eq.  by  Jeremy,  112,  123;  I 
Wooddes.  Lect.  vii.  p.  2H,  215. 

3  Rathbone  i:  Warren,  10  John,  R.  587  ;  King  v.  Baldwin,  17  John.  R. 
2B4. 

«  See  Dr;  Lieber'a  Ency.  Americana, art.  Equily;  Mitford, Eq.  Piead.  by 
Jeremy,  111,118,  117,  123;  1  Wooddes.  Leci.  vii.  p.  2U,  215;  Hinde'a 
Pract.  153  ;  Cooper,  Eq.  PI. —  Sir  James  Mackintosh,  in  his  Life  of  Sit 
Thomas  More,  says:  "Equity,  in  the  acceptation  in  which  the  word  is 
used  in  English  jurisprudence,  is  no  longer  to  be  confounded  iviih  that 
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Court  of  Equity  is,  therefore,  sometimes  concurrent 
with  the  jurisdiction  of  a  Court  of  Law ;  it  is  some- 
times exclusive  of  it ;  and  it  is  sometimes  auxiliary  to 
it.' 

§  34.  Many  persons,  and  especially  foreigners,  have 
often  expressed  surprise,  that  distinct  Courts  should, 
in  England  and  America,  be  established  for  the  ndmi- 
nistration  of  Equity,  instead  of  the  whole  adminiEtration 
of  municipal  justice  being  confided  to  one  and  the  same 
class  of  Courts,  without  any  discrimination  between 
Law  and  Equity.^  But  this  surprise  is  founded  almost 
wholly  upon  an  erroneous  view  of  the  nature  of  Equity 
Jorisprudeuce.    It  arises  from  confounding  the  general 


moral  Equity,  which  generally  corrects  ihe  onjust  operadoD  of  law,  and 
with  which  it  Beems  to  have  been  Bynonymoaa  in  the  days  of  Selden  and 
Bacon.  It  is  apart  of  lawe  formed  from  usages  and  de  terrain  alio  ns,  which 
•ometimes  differ  from  what  is  called  Common  Law  in  its  subjects  ;' bat 
chiefly  varies  from  it  in  its  modes  of  proof,  of  lria.1,  and  of  relief.  It  is  a 
iuiisdiclioD  so  irregularly  formed,  ifld  often  so  little  dependent  upon  gene- 
ral principles,  that  it  can  hardly  be  defined  or  made  intelligible,  otherwise 
than  by  a  minute  eoumeralioa  of  the  mailers  cognizable  by  it."  There  is 
much  of  general  truth  in  this  statement ;  but  it  is,  perhaps,  a  little  too 
btoad  and  uodlBtinguishing  for  an  accurate  equity  lawyer.  Equity,  aa  a 
■neoce,  and  part  of  jurisprudence,  built  upon  precedents,  as  well  as  upon 
pricciples,  must  occasionally  fail  in  the  mere  theoretical  and  pliilosophical 
accuracy  and  completeness  of  all  its  rules  and  goyerning  principles,  Bui 
it  is  quite  as  regular,  and  exsct  in  its  principles  snd  lules,  as  the  Common 
Law  ;  and,  probably,  as  any  other  system  of  jurbprudence,  established, 
generally,  by  positive  enaciments,  or  usages,  or  practical  expositions,  in 
any  couolry,  ancient  or  modern.  There  must  be  many  principles  and 
eiceptiona  in  erery  system,  in  a  theoretical  sense,  arhiliary,  if  not  irra- 
tional ;  but  which  are  yet  sustained  by  the  accidental  institutions,  or  modifi- 
cations of  society,  in  the  particular  country  ivhere  they  exist.  There  are 
wide  differeDces  between  the  philosophy  oflaw,  as  actually  administered 
in  any  conotry,  and  that  abstract  doctrine,  which  may  in  matters  of  go- 
Temmeat,  oonetitate,  in  many  minds,  the  law  of  philosophy. 

1  Fonbl.  Eq.  B.  1,  ch.  1,  ^  8,  nolo  (J). 

s  3  Black.  Comm.441,  U2. 


byGooglc 


34  EQDinr  jurispstomce.  [ch.  l 

Bense  of  Equity,  which  is  equivalent  to  universal  or 
natural  juatice,  ex  wquo  et  bono,  with  its  technical  sense, 
which  is  descriptive  of  the  exercise  of  jurisdiction  over 
peculiar  rights  and  remedies.  Such  persons  seem  to 
lahor  under  the  fiilse  notion,  that  Courts  of  Law  can 
never  administer  justice  with  reference  to  principles  of 
universal  or  natural  justice,  but  are  confined  to  rigid, 
severe,  and  uncompromising  rules,  which  admit  of  no 
equitable  considerations.  Now,  such  a  notion  is  found- 
ed in  the  grossest  mistake  of  our  systems  of  jurispru- 
dence. Courts  of  Common  Law,  in  a  great  variety  of 
cases,  adopt  the  most  enlarged  and  liberal  principles  of 
decision;  and,  indeed,  often  proceed,  as  far  as  the  na- 
ture of  the  rights  and  remedies,  which  they  are  called 
to  administer,  will  permit,  upon  the  same  doctrines  as 
Courts  of  Equity.  This  is  especially  true,  in  regard  to 
cases  involving  the  application  of  the  law  of  nations, 
and  of  commercial  and  maritime  law  and  usages,  and 
even  of  foreign  municipal  law.  And  Mr.  Justice  Black- 
stone  has  correctly  said,  that  "where  the  subject-matter 
is  such,  as  requires  to  be  determined  secundum  cEqimm 
et  honum,  as  generally  upon  actions  on  the  case,  the 
judgments  of  the  Courts  of  Law  are  guided  by  the 
most  liberal  equity."' 

5  35.  Whether  it  would,  or  would  not,  be  best  to  ad- 
minister the  whole  of  remedial  justice  in  one  Court,  of 
in  one  class  of  Courts,  without  any  separation  or  dis- 
tinctions of  suits,  or  of  the  form  or  modes  of  proceeding 
and  granting  relief,  is  a  matter,  upon  which  different 
minds  in  the  same  country,  and  certainly  in  difftirent 
countries,  would  probably  arrive  at  opposite  conclusions. 


■  3  Black.  Comm.  430.    See  Eunomus,  Dial.  3,  ^  60. 
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And,  whether,  if  diBi'mctions  in  rights  and  remedies, 
and  forms  of  proceeding  are  admitted  in  the  manicipal 
jarisprudence,  it  would  be  best  to  confide  the  whole 
jarisdiction  to  the  same  Court  or  Coorts,  is  also  a  mat- 
ter, upon  which  an  eqnal  diversity  of  judgment  might 
be  found  to  exist.  Lord  Bacon,  upon  more  than  one 
occasion,  expressed  bis  decided  opinion,  that  a  separar 
tion  of  the  administration  of  Equity  from  that  of  the 
Common  I^aw  was  wise  and  convenient  "All  nations," 
(says  he,)  "have  Equity.  But  some  hare  Law  and 
Equity  mixed  in  the  same  Court,  which  is  worse ;  and 
some  have  it  distinguished  in  several  Courts,  which  is 
better."'  And  again,  among  his  aphorisms,  he  says: 
Apud  nonrmUos  receptum  esi,  id  jvriidicHo,  qua:  decermt  se- 
euTidum  tequum  et  honiati,  aique  iUa  altera,  gucB  jn-ocedit  ■ 
tecundum  jia  strietum,  iisdem  curiia  deptdentur  ;  apud  aSot 
autem  et  divests.  Ommno  placet  curiarum  separaUo.  Ne- 
que  emm  iervabiittr  di^mdio  casuvm,  si^  conamzUo  juria- 
dieUonum;  sed  arbUrium  legem,  tandem  trahd?  Lord 
Hardwicke  held  the  same  opinion  ',^  and  it  is  certainly 
a  common  opinion  in  countries,  governed  by  the  Com- 
mon  Law.  Li  Civil  Law  Countries,  the  general,  if  not 
the  universal,  practice  ia  the  other  way  ;*  whether  more 
for  the  advancement  of  public  justice,  is  a  matter  of 
doabt  with  many  learned  minds. 

§  36.  Bnt,  whether  the  one  opinion,  or  the  other,  be 
most  correct  in  theory,  it  is  most  probable,  that  Uie 
practical  system,  adopted  by  every  nation,  has  been 
.  mainly  influenced  by  the  peculiarities  of  its  own  insti- 


>  Bac.  Jariw).  of  ibe  Huehe* ;  4  Bac.  Works,  374. 

*  Bac.  Da  kvf.  Scient.  Lib.  \  cap.  ?,  Aph.  45 ;  7  fiu.  Woika,  448. 

9  Paikea,  Hist.  Chan.  App.  p.  504,  COS. 

4  I  Kamet  on  Eq.,  Inlnid.  p.  27  to  30. 
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tutions,  habits,  and  circumstaDces ;  aod  especially  by 
the  nature  of  its  own  jurisprudence,  and  the  forms  of 
its  own  remedial  justice.  The  union  of  Equity  and 
Law  in  the  same  Court,  which  might  be  well  adapted 
to  one  country,  or  even  to  one  age,  might  be  whoUj 
unfit  for  another  country,  or  for  another  age.  Tie 
question,  in  all  such  cases,  must  be  a  mixed  questioD 
of  public  policy  and  private  convenience ;  and  never 
can  be  susceptible  of  any  universal  solution,  applicable 
to  all  times,  and  all  nations,  and  ^1  changes  in  juris- 
prudence. 

§  37.  Accordingly  we  find,  that  in  the  nations  of  an> 
tiquity  diiferent  systems  existed.  And  in  Rome,  witb 
whose  juridical  institutions  wo  are  best  acquainted,  not 
only  were  different  jurisdictions  intrusted  to  diffeieot 
magistrates ;  but  the  very  distinction  between  hn 
and  Equity  was  clearly  recognized.^  Thus,  civil  jaris- 
diction  and  criminal  jurisdiction  were  confided  to  diffei- 
ent  magistrates.^  The  Koman  Prsetors  generally  exe^ 
cised  the  former  only.  In  the  exercise  of  this  authori^, 
a  broad  distinction  was  taken  between  Actions  at  Law 
and  Actions  in  Equity,  the  former  having  the  name  of 
AcUones  OivUes,  and  the  latter  of  Aciioties  Prdma. 
And,  in  the  same  way,  a  like  distinction  was  taken 
between  Ohl^ationes  Cbilea  and  ObKgaUones  Praioriit, 
between  Actiones  Directce  and  Adiones  Utiles.^    And,  in 


1  3  Black.  Comm.  50;  Parkes,  Hist.  Chsn.  38  ;  Ballet's  Hore  Snbw- 
civte,  [43]  p.  66;  1  Collect.  Jurid.  35 ;  Pothier,  Fand.  Lib.  1,  tit  1, 
^  2ro24;  Id.  lit.  10,^  1.3,3;  Id.  tit.  II,$  1  to9;  Id.  tit.  14,  f  I.^i 
Id.  lit.  20. 

STajloi'sElem.  Ci».  Law,  211,  S13,  216,  316  ;  Poihiet,  Pand.Ub.!, 
tit.  I,  art.  2,  ^  5  lo  S  ;  Id.  ^  10. 

3  Taylor's  Elera.  Civil  Law,  313,  314  ;  Id.  93,  9*,  95  ;  Polhter,  Pmd. 
lib.  SO,  til.  IS ;  De  Vetb.  Signif.  Aotio  ;  Inst.ljb.  4,  lit.  6,  ^  3,6;  Intt 
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moderu  nations,  it  is  not  uncommon  for  different  por- 
tions of  judicial  jurisdiction  to  be  vested  in  diETerent 
magistrates  or  tribunals.  Thus,  questions  of  State  or 
Public  Law,  such  as  prize  causes,  and  causes  touchlDg 
sovereignty,  are  generally  confided  to  special  tribunals; 
and  maritime  and  commercial  questions  often  belong  to 
Courts  of  Admiralty,  or  other  Courts,  constituted  for 
commercial  purposes.  There  is,  then,  nothing  incon- 
gruous,' much  less  absurd,  in  separating  different  por- 
tions of  municipal  jurisprudeace  from  each  other,  in 
the  administration  of  justice ;  or  in  denying  to  one 
Court  the  power  to  dispose  of  all  the  merits  of  a  cause, 
when  its  forms  of  proceeding  are  ill  adapted  to  afford 
complete  relief,  and  giving  jurisdiction  of  the  Bame 
cause  to  another  Court,  better  adapted  to  do  entire  jus- 
tice by  its  larger  and  more  expansive  authority. 


Lib.  8,  lit.  14,  ^  1 ;  Heiaecc.  De  EdicU  Pistor.  Lib.  1,  cap.  6  ;  3  Black. 
Comm.  ao  ;  Psrkes,  Hist.  Cli.  Z8.  ~  See  I  Collect.  Jurid.  93 ;  De  Lolme 
on  Eng.  CunsL  B.  ],cb.  11. 
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CHAPTER  II. 

THE   ORIQOJ   AND    HISTORY   OF   EQUITY"   JUEISPRUDEKCE. 

5  38.  Havihq  tha3  ascertaineil  what  is  the  true 
nature  and  character  of  Equity  Jurisprudence,  as  it  is 
administered  in  countries  governed  by  the  Common 
Law,  it  seems  proper,  before  proceeding  to  the  con- 
sideration of  the  particulars  of  that  jurisdiction,  to  take 
a  brief  review  of  its  origin  and  progress  in  England, 
from  which  country  America  has  derived  its  own  prin- 
ciples and  practice  on  the  same  subject.  It  is  not 
intended  here  to  speak  of  the  Common  Law  Jurisdic- 
tion of  the  Court  of  Chancery,  or  of  any  of  its  specially 
delegated  jurisdiction  in  exercising  the  prerogatives  of 
the  Crown,  as  in  cases  of  infancy  and  lunacy ;  or  of  its 
statutable  jurisdiction  in  cases  of  bankruptcy.^  The 
inquiry  will  mainly  relate  to  its  equitable^  or,  as  it  is 
sometimes  called,  its  extraordinary  jurisdiction.^ 

5  39.  The  Origin  of  the  Court  of  Chancery  is  in- 
volved in  the  same  obscurity,  which  attends  the  invest- 
igation of  many  other  questions,  of  high  antiquity, 
relative  to  the  Common  Law.^  The  administration  of 
justice  in  England  was  originally  confided  to  the  Aula 
Regis,  or  great  Court  or  Council  of  the  King,  as  the 


I  See  Com.  Dig.  Chancery,  C.  1  ;  !  MaJd.  Ch.  Pr.  2G2  ;  2  Madd.  Ch. 
Pr.  447  ;  Id.  5G5  ;  3  Ulack.  Comm.  42R,  427.  428. 

a  3  Black.  Comm.  50  ;  Com.  Dig.  Cliancery,  C.  2  ;  4  Insl.  79 ;  2  Insl. 
553. 

ajlilford,  PI.  Equily,  1;  Com.  Dig,  Ciiancery,  A.  I  ;  4  Insl.  79;  1 
Woodiies.  Lect.  vi. 
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Supreme  Court  of  Judicature,  which,  in  those  early 
times,  undoubtedly  admiDisteied  equal  justice,  accord- 
ing to  the  rules  of  both  Law  and  Equity,  or  of  either, 
as  the  case  might  chance  to  require.^  When  that 
Court  was  broken  into  pieces,  and  its  principal  juris- 
dictioa  distributed  among  various  Cou  ts,  the  Common 
Pleas,  the  King's  Bench,  aud  the  Exchequer,  each 
received  a  certain  portion,  and  the  Court  of  Chancery 
also  obtained  a  portion.^  But,  at  that  period,  the  idea 
of  a  Court  of  Equity,  as  contradistinguished  from  a 
Court  of  Law,  does  not  seem  to  have  subsisted  in  the 
original  plan  of  partition,  or  to  have  been  in  the  con- 
templatiou  of  the  sages  of  the  day.^  Certain  it  is,  that 
among  the  earliest  writers  of  the  Common  Law,  such  as 
Bracton,  QlaoviUe,  Britton  and  Heta,  there  is  not  a 
syllable  to  be  found  relating  to  the  equitable  jurisdic- 
tion of  the  Court  of  Chancery.*  Fleta,  indeed,  men- 
tions the  existence  of  a  certain  oJBce,  called  the 
Chancery,  and  that  to  the  office  "  it  belongs,  to  hear  and 
examine  the  petitions  and  complaints  of  Plaintiffs,  and 
to  give  them,  according  to  the  nature  of  the  injuries 
shown  by  them,  due  remedy  by  the  wHs  of  the  Mng." ' 
$  40.  That  the  Court  of  Chancery,  in  the  exercise  of 
its  ordinary  jurisdiction,  is  a  Court  of  very  high  anti- 


>  3  BiMk.  Comm.  60 ;  I  RecTes,  Hiat.  03,  63. 

*  3  Blaok.  Comm.  50;  Com.  Dig.  Cbancerj,  A.  I,S,  3;  1  Collect 
Jurid.27to30;  PukeB,  Hist.  Chan.  16,  17,BS,60;  1  Eq.  Abiid^.  129; 
CatJTU,  B.  note  (a)  ;  1  Wooddec.  Lect.  vi.  p.  iT4,  175;  Gilb.  For. 
Goman.  14  ;  1  Reeves,  Hiat.  69,  60,  63 ;  Bilc.  Abridg.  Coart  of  Cban- 
cerj, C. 

3  3  Black.  Comm.  60. —  The  Legal.  Jndio.  Id  Chanc.  alsted,  (1737,) 
eb.  3,  p.  84. 

«  Id.  50 ;  Paikes,  Hiat.  Chan.  SS  ;  4  Inal.  68 ;  1  Reerea,  Hiat.  61 ; 
3  BeeTea,  Hiat.  360,  961. 

5  Paikea,  Biat  Chan.  26  ;  Flela,  Lib.  3,  ca^  13 ;  4  lost.  78. 
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quity,  cannot  be  doubted.  It  was  said  by  Lord  Hobart, 
that  it  is  an  original  and  fundamental  Court,  as  ancient 
as  the  kingdom  itself.^  The  name  of  the  Court,  Chan- 
cery, {  Cancellaria,)  is  derived  from  that  of  the  presiding 
officer.  Chancellor,  (Cancellarius,)  an  officer  of  great 
distinction,  whose  office  may  be  clearly  traced  back, 
before  the  Conquest,  to  the  times  of  the  Saxon  kings, 
many  of  whom  had  their  Chancellors.'  Lord  Coke 
supposes  that  the  title  CanceUarins,  arose  from  his  can- 
celling (a  cmiccllando)  the  king's  letters-patent,  when 
granted  contrary  to  law,  which  is  the  highest  point  of 
jurisdiction.^  But  the  office  and  name  of  Chancellor 
(Mr.  Justice  Blackstone  has  observed)  was  certainly 
known  to  the  courts  of  the  Roman  Emperors ;  where  it 
originally  seems  to  have  signified  a  chief  scribe,  or 
secretary,  who  was  afterwards  invested  with  several 
judicial  powers,  and  a  general  superintendency  over  the 
rest  of  the  officers  of  the  prince.'  From  the  Roman 
Emperors  it  passed  to  the  Roman  Church,  ever  emu- 
lous of  imperial  state ;  and  hence  every  Bishop  has  to 
this  day  his  Chancellor,  the  principal  judge  of  his  Con- 
sistory. And  when  the  modern  kingdoms  of  Europe 
were  established  upon  the  ruins  of  the  Empire,  almost 
every  state  preserved  its  Chancellor,  with  dilFerent 
jurisdictions  and  dignities,  according  to  their  dilTerent 
constitutions.     But   in  all  of  them,  he  seems  to  have 


1  Ilohatl,  E.  03;  Cum.  Dig,  Chancery,  A.  1,  2  ;  2  Insl.  551,  552  ; 
4  Inst.  78,  79. 

2  Cum.  Dig.  Chancery,  A.  I  ;  4  Inst.  7>J ;  1  Wooddes.  Lecl.  vi,  p.  161 
lo  IG5;  Pryone's  Animadv.  48;  1  Coll,  Juriil.  20;  1  Rep.  in  Clian.  App. 
5,  7. 

3  4  Inst.  83  ;  Eunomus,  Dial.  3,  ^  CO. 

■*  Sco  I'arkes,  Hist.  Clian.  14  ;  I  Wooddes.  Lect.  vi,  p.  100;  Hist,  of 
Chancery,  (1726,)  3,  4. 
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had  the  Buperrision  of  all  charters,  letters,  and  sach 
other  public  instruments  of  the  Crown,  as  were  authen- 
ticated  in  the  most  solemn  manner;  and,  therefore, 
when  seals  came  in  nse,  he  always  had  the  cnstody  of 
the  King's  great  seal.| 

$  41.  It  is  not  so  easy  to  ascertain  the  origin  of  the 
equitable  or  extraordinary  jurisdiction  of  the  Court  of 
Chancery.  By  some  persons  it  has  been  held  to  be  as 
ancient  as  the  kingdom  itself.^    Others  are  of  a  differ- 


1  3  Black.  Coram.  16,  47 ;  1  Wooddei.  Lect.  vi.  p.  159, 160 ;  1  Coll. 
Jarid.  £5  i  Farkes,  Hiat  Ch>D.  14  ;  1  Reeiea,  Hiat.  61 ;  2  ReeTes,  Hiit. 
360,851.  Camden,  in  his  BriUada,  p.  180,  sUtes  Ibe  maiUc  in  ihis 
nuoner.  "  The  Chancery  drew  ihat  Dame  fiom  a  Chancellor,  which 
name,  aodei  the  anoieat  Koinan  Emperors,  was  not  of  so  great  estesm  and 
dignity,  as  we  learo  out  of  Vopiwos.  But  now-a^ays  a  name  it  is  of  the 
highest  honor,  and  Chancellors  are  advanced  to  the  highest  pitch  of  civil 
dignity  ;  whose  name  Cassiodonis  fetchelh  from  cross  grates,  or  lattices, 
because  they  essmined  mstlers  within  places  {uerelum)  severed  apart, 
enclosed  with  partitions  of  sach  cross  bars,  which  the  Latins  called 
Cancelli.  —  Regard,  (saith  he  to  a  Chancellor)  what  name  yau  bear.  It 
canrtot  be  hidden,  which  you  do  within  lattices.  For  you  keep  your  gales 
lighisome,  yoni  bars  open,  and  yo'nr  doora  transparent  as  wiadown. 
Whereby  it  is  very  evident  that  he  sat  within  gralea,  where  he  was  to  be 
•een  on  every  side  ;  and  thereof  it  may  be  ihonght  he  look  bis  name.  Bat 
minding  it  was  his  part,  being,  as  it  were,  the  Prince's  mootb,  eye,  and 
ear,  to  strike  and  slaeh  oat  with  cross  lines,  lattice  like,  those  letters, 
commissions,  warrants,  and  decrees,  passed  against  law  and  right,  or  pre- 
jndicisl  to  the  Commonwesllh,  which,  not  improperly,  they  called  to 
eaneei,  lome  think  the  name  of  Chancelloi  came  from  this  cancelling. 
And  in  a  glossary  of  a  later  time  ibis  we  read.  A  Chancellor  is  he, 
whose  office  it  is  to  look  into  and  pernse  the  writings  of  the  Emperor ;  lo 
cancel  what  is  written  amiss,  and  to  sign  that  which  ia  well.  However, 
Antiqoaries  differ  mnch  npon  the  origin  of  the  word  Chancellor.  Some 
derive  it  a  ameelUt,  or  latticed  doora,  and  hold,  thst  it  was  a  denomination 
of  those  Ushers,  who  hsd  the  care  of  the  cancelli,  or  latticed  doors,  leading 
to  the  presenca-ch amber  of  the  Emperors,  and  other  great  men.  See  1 
Wooddes.  Led.  vi.  p.  1S9,  160 ;  Bythewood'a  Eunomns,  Dial.  3,  ^  60, 
note  (a)  p.  564 ;  Briasonins,  Voce,  CancelUrius.  Vicat,  Vocab.  Voce, 
Cancellarias ;  1  Savigny's  Hilt  of  Roman  Law,  translated  by  Caihcart, 
p.  61  to  S3. 

>  Com.  Dig.  Chancery,  A.  S ;  Joried.  of  Chancery  Vind,     1  Bep.  in 
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ent  opiaioQ.  Lambard,  'who  (according  to  I^ord  Coke] 
^TEs  a  keeper  of  the  Records  of  the  Tower,  and  a 
Master  in  Chancery,  says,  that  he  could  not  find  that 
the  Chancellor  held  any  Court  of  Equity,  nor  that  mj 
causes  were  drawn  before  the  Chancellor  for  help  Iq 
Equity,  before  the  time  of  Henry  TV. ;  in  whtm  days, 
by  reason  of  intestine  troubles,  feoffments  to  uses  did 
first  begin,  as  some  think.^  Iiord  Coke  says,  it  lias 
been  thought,  that  this  Court  of  Equity  began  in  the 
reign  of  Henry  V.,  and  increased  in  the  reign  of  Henry 
yi. ;  but  that  its  principal  growth  was  during  the  Chan- 
cellorship of  Cardinal  Wolsey,  in  the  reign  of  Henry 
YllV  And  he  adds,  in  another  place,  that  we  find  no 
cases  in  our  books,  reported  before  the  feign  of  Henry 
yi.'  Lord  Coke's  known  hostility  to  the  jnrisdiction 
of  the  Court  of  Chancery  would  very  much  abate  our 


Chtn.  App.  g,  10;  1  Collect.  Jand.  28,99,  30,63;  DiaronnMODJadicul 
Authotity  of  the  Muier  of  Rolls,  S ;  Id.  Edit,  of  17S8,  Prabee,  ni. 
tocxii.  (Mcribed  to  Lord  Hardwicke);  Barton,  Equity,  Introd.SiolS. 
Thia  WI.E  Lord  Hobart's  o^ion,  (u  we  have  wen,)  who  added :  "Tlai 
'part  of  Eqoil;  being  opposite  to  ngolu  law,  and,  in  ■  manner,  u  trti- 
trary  diacreiioD,  i*  atm  admitiiBtered  by  the  King  himself,  and  bis  Chud- 
lor,  in  his  oame,  «b  iniHo,  as  a  apedal  trast,  committed  to  the  Kin;;,  ul 
pot  by  him  to  be  committed  to  another."  Hob.  Rep.  03.  Camden  (Bm- 
tannia,  p.  181]  nayn:  "It  is  plain  and  manifest  that  Chaocellan  ven  is 
England  before  the  Noimans'  Cooqaest.  Id  the  Vindication  of  the  Itif- 
meat,  given  by  King  Jamea,  in  the  cue  of  the  Coart  of  Chancsiy,  (t 
Collectanea  J  uridioa,.  p.  33,  61,  63,)  it  ia  said;  "It  cannot  be  deaied,b«! 
that  the  Chancery,  *•  it  jndgeth  in  Eqnity,  is  a  part  of  the  law  of  ibe 
laud,  and  of  the  ancient  Common  Lawj""  for  Equity  ii,  and  alwajnlutli 
been,  apart  of  the  law  of  the  land." 

1  3  lost.  SS9.  Bat  see  1  Wooddas.  Lect.  vi.  p.  176,  nota  (b) ;  FuU, 
Hist.  Chan.  27;  Id.  34;  Jnriadkiion  of  Chan.  Vind.  1  Rep.inCli>n. 
App.  7,  8;  1  Coll.  Jarid.  37 ;  Legal.  Jodie,  in  Chan,  stated  (1737,)  p-S, 
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confidence  in  his  researches,  if  they  were  not  opposed 
by  other  pressing  authorities.* 

5  42,  Lord  Hale's  account  of  the  matter  is  as  fol- 
lows, "There  were  many  petitions  referred  to  the 
Council,  (meaning  either  the  Privatum  GoneiHwn  or  Legak 
CondHitm  Regis,)  from  the  Parliament,  sometimes  the 
answers  to  particular  petitions,  and  sometimes  whole 
bundles  of  Petitions  in  Parliament,  which,  by  reason  of 
a  dissolution,  could  not  be  there  determined,  were  re- 
ferred, in  the  close  of  the  Parliament,  sometimes  to  the 
Council  in  general,  and  sometimes  to  the  Chancellor.  . 
And  this,  I  take  to  be  the  true  original  of  the  Chancery 
Jurisdiction  iti  matters  of  Equity,  and  gave  rise  to  the 
multitude  of  Equitable  causes,  to  be  there  arbitrarily 
determined,"  And  he  afterwards  adds :  •*  Touching  the 
equitable  jurisdiction,  (in  Chancery,)  though  in  ancient 
time,  DO  such  thing  was  known;  yet  it  hath  now  so 
long  obtained,  and  is  so  fitted  to  the  disposal  of  lands 
and  goods,  that  it  must  not  be  shaken,  though,  in  many 
things,  fit  to  be  bounded  or  reformed.     Two  things 


^  3  Bitck.  Comm.  94 ;  1  Collect.  Jniid.  33,  tta. ;  Com.  Dig.  Cbancerj, 
A.  8;  1  Wooddei.  Lect.  vi.  p.  1T6,  177.  Camdeo,  (BiiUnDia,  p.  181,) 
wya:  "To  this  Chajieellor's  office,  io  process  of  time,  much  aaihoriiy 
uid  dignity  hath  been  adjoined  bj  aothoritj  of  Fuliament;  eepecially, 
ever  ainoe  that  lanyeraitood  so  precisely  opon  iha  strict  points  of  law, 
Bod  cangbt  men  with  the  trips  sad  suaTea  of  theii  law  teTtoa  ;  that  of 
necessity  there  was  a  Caoit  of  Equity  to  be  erected,  s>nd  the  same  com- 
mitted to  ths  Chancellor,  who  might  give  jodgroent  according  to  eqoiiy 
and  reason,  and  moderate  the  extremity  of  law,  which  waa  wont  to  be 
tboBght  extreme  wrong." 

Hr,  Cooper,  in  his  LMrtt  de  la  Gntr  de  la  Oiaiteellarie,  (Lettr.  S6, 
p.  183,)  says,  that  th«te  ia  net  a  doobl,  that  the  jarisdietioo,  now  exer- 
cised by  the  Chaneelloi,  to  mitigate  the  sCTerity  of  the  Common  Law,  has 
alwaya  been  a  pan  of  the  law  of  England.  And  he  ctiea,  in  proof  of  it, 
(he  remark  stated  id  Burnet's  Life  of  Lord  Hale,  p.  lOS,  that  he  (Lord 
Hale)  did  look  upon  Equity  as  a  part  of  the  Common  Law,  and  one  of  the 
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might  possibly  give  originEil  [jurisdiction],  or  at  least 
much  contribute  to  its  enlargement.  (1.)  The  usual 
committiag  of  particular  petitions  in  Parliament,  not 
tbere  determined,  unto  tbe  determination  of  tbe  Clun- 
cellor,  Tvhioh  was  as  frequent,  as  to  tbe  Council ;  and 
such  a  foundation  being  laid  for  a  jurisdiction,  it  ^a 
not  difficult  for  it  to  acquire  more.  (2-.)  By  tbe  inyen- 
tion  of  uses,  (tbat  is,  irusis,)  wbicb  were  frequent  and 
necessary,  especially  in  tbe  times  of  dissension  topcb- 
ing  tbe  Crown.  In  these  proceedings  the  Cbancelloi 
took  himself  to  be  the  only  dispenser  of  tbe  King's  cot 
science ;  and  possibly  the  Coancil  was  not  called,  either 
as  assistants,  or  co-judges."'  We  shall  presently  see, 
how  far  these  suggestions  have  been  established. 

§  43.  Lord  Hardwicke  seems  to  have  accounted  for 
the  jurisdiction  iu  another  manner.  The  Chancery  is 
the  grand  officina  JustUicB,  oat  of  which  all  original  writa 
issue  under  the  great  seal,  returnable  into  the  Conrta  of 
Common  Law,  to  found  proceedings  in  actions,  compe- 
tent to  tbe  Common  Law  Jurisdiction.  The  Chancel- 
lor, therefore,  {according  to  Lord  Hardwicke,)  was  the 
most  proper  judge,  whether  upon  any  petition  so  refer- 
red, such  a  writ  could  not  be  framed  and  issued  by  him, 
as  might  furnish  an  adequate  relief  to  the  party;  and, 
if  he  found  the  Common  Law  remedies  deficient,  he 
might  proceed  according  to  the  extraordinaiy  power 
committed  to  him  by  the  reference ;  Ne  Ouria  Regis  3s- 


groundBofil.  There  is  no  doubt  ih&t  this  Temarli  is  well  foaoded;  bath 
may  well  be  doubled,  whether  Lord  Hale  meint  any  thing-  more  lliui  a 
genenl  sseeition,  that,  in  the  adminislTatioa  of  the  Comraon  Law,  then 
often  mingled  equitable  eoasidentiops  and  coostrectioDs,  and  Dot  meitlf  i 
■tricl  and  rigid  Baronuin  jus. 

>  Patkee,  Hist.  Chan.  App.  p.  602,503,    See  alto  Hist.  Chan.  (ITSt,) 
II,  13, 13,  14 ;  Parkee,  Hist.  Chan.  56. 
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fieerd  m  jusUiid.  exercend&}  Thus,  the  exercise  of  the 
equitable  jurisdiction  took  its  rise  from  his  being  the 
proper  officer,  to  whom  all  applications  were  made  for 
writs,  to  ground  actions  at  the  Common  Law;  and, 
from  many  cases  being  bronght  before  him,  in  which 
that  law  wonid  not  afford  a  remedy,  and  thereby  being 
induced,  through  necessity  or  compassion,  to  extend  a 
discretionary  remedy."  If  (Lord  Hardwicke  added)  this 
account  of  the  original  of  the  jurisdiction  in  Equity  in 
England  he  historically  true,  it  will,  at  least,  hint  one 
answer  to  the  question,  how  the  forum  of  Common  Law 
and  the  forum  of  Equity  came  to  he  separated  with  us. 
It  was  stopped  at  its  source,  and  in  the  first  instance ; 
for  if  the  case  appeared  to  the  Chancellor  to  be  merely 
of  Equity,  he  issued  no  original  writ,  without  which  the 
Court  of  Common  Law  could  not  proceed  in  the  cause, 
but  he  retained  the  cognizance  to  himself.'  The  juris- 
diction, then,  may  be  deemed,  in  some  sort,  a  resulting 
jurisdiction,  in  cases  not  submitted  to  the  decision  of 
other  courts  by  the  Crown,  or  Parliament,  as  the  great 
fountain  of  justice.* 

§  44.  Lord,King  (or  whoever  else  was  the  author  of 
the  Treatise,  entitled.  The  Legal  Judicature  in  Chan- 


>  An  kccoant,  nesrlj  similar,  of  the  Court  of  Chancerj,  is  given  in 
Buod'b  Abridg.  CoDrt  of  ChBDceiy,  A.  C. 

>  Puke*,  Hiat.  Ch*ii,  App.  p.  503,  604. 

>Id.RH.D.  Hue,  1  Sit.  Rep.  160,151.    Per  Fori«,  ugaendo. 

*Id.  502;  HisL  of  Chan.  (1726.)  p.  9,  10,  13,  13;  Paikee,  Hist,  of 
Chao.  &e.  —  Sit  JiDiH  Mtckintosh,  in  hie  elegant  Life  of  Sir  Thomu 
Uore,  hia  •kelebed  out  a  histoi;  of  Chancer;  Juiiadictioo,  not  aMxntWy 
diflerent  from  that  giTen  b;  Lord  Hardwicke,  aided,  as  he  was,  by  the 
latei  diacoTories  of  the  CommisMODera  of  the  Publie  Recordi,  as  staled 
in  iheii  printed  lepona.  I  would  gladly  ttansetibe  the  whole  passage,  if 
it  might  not  be  ihoDght  to  occopy  too  large  a  apace  fot  a  notk,  like  the 
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eery  stated,)  ^  deduced  the  Jurisdictioii  of  the  Conrt  of 
Chancery  from  the  prerogative  of  the  King  to  admi- 
nister justice  in  his  realm,  heing  sworn  by  his  oorosa- 
.  tion  oath  to  deliver  his  subjects  wgwam  et  ratm 
justiifem.  This  it  was  impossible  for  him  to  do  is 
person ;  and,  therefore,  of  necessity,  he  delegated  it, 
by  several  portions,  to  ministers  and  officers  deputed 
under  him.  But  inasmuch  as  positive  lavs  maBt,m 
their  nature,  consist  of  general  institations,  there 
were,  of  necessity,  a  variety  of  particular  cases  sffl 
happening,  where  no  proper  or  adequate  rented; 
could  be  given  by  the  ordinary  Courts  of  Justice. 
Therefore,  to  supply  this  want)  and  correct  the  ligoi 
of  the  positive  law,  recourse  was  had  to  the  King,  u 
the  fountain  of  justice,  to  obtain  relief  in  such  cases. 
The  method  of  application  was  by  hills  or  petitioDs 
to  the  King,  sometimes  in  Parliament,  and  sometiiDes 
out  of  Parliament,  commonly  directed  to  him  and  his 
Council ;  and  the  granting  of  them  was  esteemed,  not 
a  matter  of  rights  bat  of  grace  and  favor.  "Whea 
Parliament  met,  there  were  usually  petitions  ofRU 
.sorts,  preferred  to  the  King;  and  the  distinguishing  of 
these  petitions,  and  giving  proper  answers  to  them, 
occasioned  a  weight  and  load  of  business,  eapecisllj 


1  Hi.  Cooper;  in  bia  LeUra  nir  la  Ontr  Jt  la  C^anotUarie,  8S,  nMe  (t), 
expiesM*  &  donbl,  wbethei  Loid  King  nu  the  Biitbor  of  ihi*  ptoiflikt, 
stitio^,  that  it  wa*  writteo  b;  Uie  suna  penon  who  vnrie  the  HiMori  <i 
the  Cbaneny,  nlaling  to  the  jadloiil  power  of  that  Coart,  ud  Uib  ti|hB 
of  the  Huters,  <t7!i6.)  Bishop  Hard,  in  hia  Life  of  WubmtoD,  njt, 
that  they  weTe,botb  writteabyHr.  Buiroagh,  withtheatdof  BidiopWu- 
boiloD.  The  diKonrae  of  the  Jadicial  Antherity  of  the  Haatei  of  tt 
Rolla  ia  aaid  to  have  been  wriUan  by  Loid  Hardvioka  alone,  orin  (»■ 
JQDction  «it)i  Sii  Joseph  Jelcyli.  Coopet,  LeiUei,  &e.,  p.  334,  App.  C. ; 
Id.  p.  69,  note. 
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when  Parltameafc  sat  but  a  few  days.*  Accordingly,  in 
the  eighth  of  the  reign  of  Edward  I.  an  ordinance 
passed,  by  which  petitions  of  this  sort  were  to  be  re- 
ferred, according  to  their  nature,  to  the  Chancellor,  and 
the  Justices ;  and,  in  matters  of  grace,  to  ^e  Chan- 
cellor. And  if  the  Chancellor  and  others  could  not  do 
without  the  King,  then  they  were  to  bring  the  matter, 
with  their  own  hands,  before  the  King,  to  know  his 
pleasure.  So  that  no  petitions  should  come  before  the 
King  and  his  council,  but  by  the  bands  of  the  Chan- 
cellor and  other  chief  ministers.'  And  hence  the  writer 
deduces  the  conclusion,  that,  at  this  time,  all  matters  of 
grace  were  determinable  only  by  the  King.  And  he 
added,  that  he  did  not  find  any  traces  of  a  Court  of 
Equity  in  Chancery,' in  the  time  of  Edward  II. ;  and 
that  it  seemed  to  him  that  the  Equity  side  of  the  Court 
began  in  the  reign  of  Edward  III. ; '  when  by  procla- 


1  P»rkei,  Hist.  Cbin.  56. 

3  Lefsl  Jadic  ia  Chan.  (ITCT,)  p.  37,  98,  SB.  — The  Ordinance,  (8 
Edw.  1.)  ia  eiied  at  luge  in  the  work.  The  Legal  Jadicalure,  &c.  p.  37, 
and  is  as  rollonH.  It  reciies,  tbit  the  People,  nho  csme  lo  PBiliament, 
were  ofien  "delayed  and  distatbed,  to  the  great  gtieranee  of  them,  and  of 
the  Court,  b;  the  multitude  of  Petiliona  laid  befora  the  King,  iha  greaieat 
part  whereof  might  bs  diapalched  bj  the  Chancellor,  and  b;  the  Justices  ; 
Iherefoie,  it  ia  piovided,  that  all  the  petitiona,  whioh  concern  lh«  seal, 
^Ul  come  Srat  to  the  Chancellor ;  and  those  nbich  tooch  the  Exchequer, 
to  iho  Exeheqaer ;  and  thoae,  which  concern  the  Juaticea,  and  the  taw  of 
the  land,  lo  the  Jnslicea ;  and  thoae,  which  concern  the  Jewa,  lo  the  Jua- 
tieea  of  the  Jewa ;  and  if  ihe  affaira  are  ao  great,  or  if  lh«;  are  of  Grace, 
that  ih«  ChaaMllor  and  olbera  cannot  do  it  withoni  the  King,  then  the; 
ahall  bring  them  with  their  own  handa  hefoie  the  King,  to  know  hia  ptea- 
aara  ;  bo  that  no  palitiooa  ahall  come  before  the  King  and  hia  Coun- 
cil, but  bj  the  hands  of  his  said  Chsncellot,  aod  other  chief  ministera ;  so 
thai  the  King  and  hi*  Council  may,  wiihont  tha  load  of  other  buaineae, 
attend  to  the  great  business  of  his  Realm,  and  of  other  foreign  countriea." 
The  aame  ordinance  will  be  found  in  Rjley,  Placit.  Pailiam.  p.  443, and 
Parkas,  Hiat.  Chan.  39,  SO. 

3  Legal  Judic.  in  Chan.  (1TS7,)  p.  38. 
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matioD,  lie  referred  matters  of  grace  to  the  cognizance 
of  the  Chancellor.'  And  the  juriBdiction  was  clearly 
established  and  acted  on  ia  the  reign  of  Richard  IL' 

§  45.  Mr.  Justice  Blackstone  seems  to  rely  on  the 
same  general  origin  of  the  Jurisdiction  of  CliaDcery,  as 
arising  from  the  reference  of  petitions  from  the  Prifj 
Council  to  the  Chancellor ;  and  also  from  the  iutrodnc- 


Ud.  30,31,  (03  Edw.  III.)  See  Parkes,  Hist.  Cbftn.  35;  1  Eqgir; 
Abr.  Coutta,  B.  note  (a).  — The  Prochmuionia  giTen  in  the  Legtl  Judi- 
ctture,  iio.,  p.  30,  31,  and  in  Parkea,  History  of  Chtncery,  p.  35.  his 
«B  fallows:  "The  King  to  the  Sheiifisof  London  greeting  — Farumocii 
ma  we  are  greall;  and  dsil;  busied  in  Tarious a^irs,  concerning  usindibE 
state  of  oar  realm  of  England  ;  We  will,  that  whataoeTei  baain«s>,  relu- 
ing  aa  well  to  the  comBion'law  of  our  kingdom,  asoui  special  grace, cog- 
nizable before  qb,  from  henceforth  to  be  prosecuted  aa  followelh,  til 
The  common-law  business,  before  (he  Archbishop  of  CaDterbury  cleM, 
oar  Chancelior,  by  him  to  be  dispatched ;  and  ihe  other  matter*,  gnoUble 
by  out  apeeial  grace,  be  prosecoted  before  our  said  Ch&ncellor,  or  an 
well-beloTed  Clerk,  the  Keeper  of  ihe  Pti^y  Seal,  so  that  they,  or  owrf 
them,  transmit  to  ns  such  petitions  of  businees,  which,  without  coDDliiij 
na,  they  cannot  determine,  logelber  with  Ibeir  advice  theceopon,  wiltumt 
any  further  prosecution  to  be  had  befuie  ns  for  the  aamej  thu  apoi 
inspection  tbereof,  we  may  further  aignify  to  ihe  arorcaaid  ChaocellDi  oi 
Keeper,  our  will  and  pleasore  therein  ;  and  that  none  other  do  farlbe 
fulare  puraae  such  kind  of  business  before  us,  we  command  yon  inuneli- 
ately,  upon  sight  hereof,  to  make  proclamation  of  the  premises,"  &e.  Hr. 
Lambard,  in  his  work  on  the  jurisdiction  of  Courts,  eays  of  ihe  Contt  of 
Chancery,  that  "  ibe  King  did  at  lirst  determine  causes  in  Equity  in  pei- 
son;  and  about  the  30th  of  Edward  III.,  the  Elng  going  beyond  tea,  dele- 
gated this  power  to  the  Chancellor;"  and  then,  he  suya,  "  Serenl 
statutes  were  made  to  enlarge  the  juriadictton  of  this  Court,  17  Rich.  11. 
ch.  6,"  &c.  Bigland,  arguendo,  in  Res  v.  Siandish,  (I  Mod.  B.  59.) 
And  Bigland  then  adds,  "  But  the  Chancellor  look  not  upon  hira,  exoffido, 
to  determine  matters  in  Equity,  4ill  Edward  the  Fourth's  time  ;  for,  lill 
then,  it  was  done  by  the  King  in  person,  who  delegated  to  whom  be 
pleased."  This  last  remark  seems,  from  the  recent  publiealioD  at  llie 
Record  Commisaiotiera,  to  be  founded  in  eiior.  1  Cooper,  Public  E«e- 
p.  354,  cb.  la. 

9  Id.  m,  33,  33 ;  Parkes,  Uisi.  Chan.  39  to  44,  54 ;  Rex  v.  SiaoM, 
IMod.  R.  59;  Bigland'a  Argument 
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tioQofusesof  land,  about  the  end  of  the  reigo  of  Edward 
in.'  Mr.  Wooddesson  deduces  the  jurisdiction  from 
the  same  source,  and  lays  great  stress  ou  the  proclama- 
tioa  of  22  Edward  IIL ;  and  also  on  the  statute  of  36 
Edw.  IIL  (stat.  1,  ch.  9,)  which  he,  as  well  as  Spelman, 
coDstders  as  referring  many  things  to  the  sole  and 
exclusive  cognizance  of  the  Chancellor."  And  he  adds, 
that  it  seems  incontrovertible,  that  the  Chancery  ex- 
ercised an  equitable  jurisdiction,  though  its  practice, 
perhaps,  was  not  very  flourishing  or  frequent  through 
the  reign  of  Edward  IIL' 

§  46.  But  all  our  juridical  Antiquaries  admit  that 
the  jurisdiction  of  Chancery  was  established,  and  in 
fiill  operation  during  the  reign  of  Richard  IL  ;  and  their 
opinions  are  supported  by  the  incontrovertible  facts, 
contained  in  the  remonstrances,  and  other  acts  of  Par- 
liament. At  this  period  the  extensive  use  or  abuse  of 
the  powers  of  Chancery  had  become  an'  object  of 
jealousy   with  Parliament;  and   various  efforts  were 


1  3  Blaok.  Comm.  50  to  63;  Pailtes,  Hitl.  ChiD.  50. 

s  I  Waodd«B.  LeoL  vi.  p.  176,  and  note  (/.) ;  3  Inat.  553 ;  Parkea, 
Hist.  Chin.  35 ;  1  Eq.  Abi.  Couib,  B.  noia  (o) . 

3 1  Wooddes,  Leol.  vi.  p.  178,  179  to  183 ;  Sef  also  7  Dane's  Abiidg. 
ch.  335,  art.  4,  (  I. — Mr.  Reeves,  in  his  History  of  the  English  Law, 
uaces  the  origin  of  the  Coart  of  Cbanceiy  to  the  reiga  of  Richard  IT.  ; 
and  refers  the  probable  origin  of  its  jurisdiction  to  the  leference  of  petitions 
to  the  ChsDCellor  by  P&iliiment,  oi  by  the  King's  Coaocil  ;  and  conjec< 
tmes,  that  he  soon  adernards,  as  the  King's  adviser,  began  lo  gtant  re- 
dress, wiihoDt  any  Bach  refeience,  by  the  mere  authority  of  the  King. 
SResTes,  Hist,  of  English  Law,  p.  IBS  to  191.  Mr.  Jeremy,  in  thelntro- 
daction  to  bis  Treatise  on  Equity  Jurisdiction  (p.  i.  to  ixi.)  has  given  a 
sketch  of  the  origin  and  progress  of  that  Jurisdiction  in  England.  It  is 
CBTlainlj  a  valuable,  though  concise,  review  of  it.  But  it  does  not  seem 
to  contain  any  remarks,  important  to  be  taken  notice  of,  beyond  what  are 
furDJahed  by  the  other  authors  already  cited.  See  also  Barton  on  Eq. 
Pnet.  Introd.  p.  3  to  13. 
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made  to  restrain  and  limit  its  authority.  But  the 
Crown  steadily  supported  ii'  And  the  invention  of 
the  writ  of  subpoona  by  John  Waltham,  Bishop  of  Salis- 
bury, who  was  Keeper  of  the  Rolls,  about  the  5th  of 
Richard  II.,  gave  great  efficiencyj  if  not  expansion,  to 
the  jurisdiction."  In  the  13th  of  Richard  II.,  the 
Commons  prayed,  that  no  party  might  be  required  to 
answer  before  the  Chancellor,  or  the  Council  of  the 
King,  for  any  matter  where  a  remedy  is  given  by  the 
Qoramon  Law,  unless  it  be  by  writ  of  scire  facias  in  the 
County  where  it  is  found,  by  the  Common  Law.  To 
which  the  King  answered,  that  he  would  preserve  his 
royalty,  as  his  progenitors  had  done  before  him.^  And  the 
only  redress  granted  was  by  Stat.  17  Rich.  II.,  ch.  6,  by 
which  it  was  enacted,  that  the  Chancellor  should  have 
power  to  award  damages  to  the  Defendant,  in  case  the 
suggestions  of  the  bill  were  untrue,  according  to  his 
discretion.^  The  struggles  upon  this  subject  were 
maintained  in  the  subsequent  reigns  of  Henry  IT.  and 
V.  But  the  Crown  resolutely  resisted  all  appeals 
against  the  jurisdictiou ;   and  finally,  in  the  time  of 


1  Parkes,  Hist.  Chan.  30  to  II. 

a  3  Keeves,  Hist.  102  to  19i  ;  Iil,  27-1,  370,  3S0,  381 ;  3  Dlack.  Coram. 
53  ;  ISac.  Abr.  Court  of  Chancery,  C.  —  In  liio  lliird  year  of  the  reign  of 
Henry  V.,  ihe  Commons,  in  a  petition  to  the  King,  lieclarcil  tiiemsdves 
aggrieved  by  writs  ofaubpojna,  sued  out  of  Chancery  formatters  ileteimi- 
nable  al  the  Common  Ls.w,  "  wliieh  weru  never  granted,  or  used,  before 
the  lime  of  the  late  Kins  Richard,  wlien  John  Waltham,  hetetofote 
Bishop  of  Salisbury,  of  his  erafi,  imde,  furmci!  and  commenced  such 
innovations."  Parlies,  Hist.  Chan.  47,  .13;  1  Wooddos.  Led.  vi.  p.  1S3, 
J8I.     See  also  Gilh.  Forum  Roman.   17. 

3  Parkes,  Hist.  Chan.  41  ;  4  Inst.  S3. 

■>  Parkes,  Hist.  Chan.  41,  42;  3  Jihck.  Coinm.  M;  4.  Inst.  S2,  S3; 
1  Wooddes.  Lect.  vi.  p.  183;  3  Reeves,  Hist.  101. 
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Edward  IV.,  the  process  by  bill  and  snbpoena  was  be- 
come the  daily  practice  of  the  Court^ 

§  47.  Considerable  new  light  has  been  thrown  upon 
the  subject  of  the  origin  and  antiquity  of  the  equitable 
jurisdiction  of  the  Court  of  Chancery,  by  the  recent 
publication  of  the  labors  of  the  Commissioners  on  the 
Public  Records.  Until  that  period,  the  notion  was 
very  common,  (which  was  promulgated  by  Lord  Ellea- 
mere,)  that  there  were  no  petitions  of  the  Chancery 
remaining  in  the  office  of  record,,  before  the  15th  year 
of  the  reign  of  Henry  VI.  But  it  now  appears,  that 
many  hundreds  have  been  lately  found  among  the  re- 
cords of  the  Tower  for  nearly  fifty  years  antecedent  to 
Ihe  period  mentioned  by  Lord  Ellesmere,  and  commenc- 
ing abont  the  time  of  the  passage  of  the  statute  of  17 
Rich.  II.,  ch.  6.'  But  there  is  much  reason  to  believe, 
that,  upon  suituble  researches,  many  petitions  or  bills, 
addressed  to  the  Chancellor,  will  be  found  of  a  similar 
character  daring  the  reigns  of  Edward  L,  Edward  II., 
and  Edward  ni.= 


■  3  Black.  Comm.  63  ;  Parkea.Hiet.  Chan.  45  lo  57  ;  1  Wooddee.  Lect. 
vi.  p.  1S8  lo  tB6  i  3  Reeves,  Hist.  193,  194,  374,  379,  360. 

3  1  Cooper,  Pab.  Rep.  355.  —  I  estract  this  statement  from  the  Preface 
to  the  Calendars  of  the  Pioeeedings  in  Chancerf ,  &c.,  published  b;  the 
Record  Commiuioners  in  18ST,  and  now  before  me.  That  Prefice  is 
signed  b;  John  Bajlej,  Sub-Commisaiotiei.  But  it  would  seem,  that  it 
was  in  fact  drawn  up  bj  Mr.  Lysons,  more  ihan  ten  years  before.  Mr, 
Cooper,  in  his  very  valuable  account  of  the  Poblic  Records,  has  poblished 
Ibia  preface  lerbaiim  ;  snd  has  also  ezitacied  a  Leitei  of  Mr.  Lyson's, 
written  on  the  same  subjecl  in  1816.  The  preface  and  letter  seem  almost 
ideniicat  in  langoage.  1  Copper,  Pub.  Rec.  ch.  IS,  p.  354 ;  Id.  3S4,  note 
lb)  :  Id.  455  to  4SB.  —In  the  English  Quarterly  Juris^  for  January,  183S, 
there  nil]  be  found,  in  a  review  of  these  Calendar,  a  very  aucoiuct,  but 
inlcTeating  account  of  the  eontenis  of  the  early  Chancery  Cases,  printed  by 
the  Record  Commissioners. 

3  Mr.  Cooper  says,  Lhat  he  "  has  made  some  inquiries,  which  induce 
bim  to  ibiok  thai  there  siill  exist  among  the  records  at  the  Tower  many 
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§  48.  From  the  proceedings,  which  have  been  pab- 
lished  by  the  Record  Commissioners,  it  appears,  tbnt 
the  chief  business  of  the  Court  of  Chancery  in  those 
early  times  did  not  arise  from  the  introduction  of  uses 
of  land,  according  to  the  opinion  of  most  writers  on  the 
subject  "Very  few  instances  of  applications  to  the 
Chancellor  on  such  grounds  occur  among  the  proceed 
ings  of  the  Chancery  during  the  first  four  or  five  reigns 
after  the  equitable  jurisdiction  of  the  Court  seems  to 
have  been  fully  established.  Most  of  these  ancient 
petitions  appear  to  have  been  presented  in  consequeoce 
of  assaults,  and  trespasses,  and  a  variety  of  outrages, 
which  were  cognizable  at  Common  Law ;  but  for  which 
the  party  complaining  was  unable  to  obtain  redresa,  in 
consequence  of  the  maintenance  and  protection  afibrded 
to  his  adversary  by  some  powerful  baron,  or  by  the ' 
sheriff,  or  by  some  officer  of  the  County  in  which  they 
occurred.' 


petitions,  or  billa,  addressed  lo  the  Chancellor,  during  tlie  reigns  of  £dir. 
I.,  Edw.  II.,  and  Edw.  111.,  timilar  lo  thoas  addressed  to  that  Jwlge, 
during  the  reign  of  Richard  II.,  selections  from  which  haie  been  pristei 
Upon  a  Tery  slight  research,  seTeral  documents  of  this  descriptian  ue 
'  staled  to  haTe  been  discoveied  ;  bat  onlj  one  of  ihem  has  been  seen  bjilre 
eompiler.  It  is  dated  ihe  38lh  jear  of  Edward  III."  1  Cooper,  PnU. 
Rec.  Addenda,  p.  454,  455.  —  Mr.  Barton. sajs,  that,  so  eailj  as  the  Tcigl 
of  Edward  I.,  the  Chancellor  began  to  exercise  an  original  and  independ- 
ent jurisdiction,  as  a  Court  of  Equity,  in  contradistinction  to  a  Coott  of 
Law.     Barton  on  Eq.  Pr.  Inliod.  p.  7. 

'  This  passage  is  a  literal  tranacript  from  (he  Preface  lo  the  Cslewlui 
in  Chancery  ;  and  it  is  full;  borae  out  bj  the  examples  of  those  billa  uid 
petitions,  giren  at  large  in  the  same  work.  Mr.  Cooper,  in  his  own  work 
on  the  Public  Records,  has  given  an  abstract,  or  marginal  note,  of  all  the 
examplea  thus  given,  from  (he  reign  of  Richard  11.  to  the  reign  of  Rieb- 
srd  III.,  amounling  in  number  to  tnore  than  onahundred.  1  Cooper,  Pab. 
Rec.  359,  3TS  ;  Id.  377  to  365.  —  As  we  recede  from  the  reigo  of  Rich- 
ard II.  and  advance  to  modern  limes,  the  cases  become  of  &  more  miud 
character,  and  approach  to  those  now  entertained  in  Chancerj. 
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§  49.  If  this  be  a  true  account  of  the  earliest  knowa 
exercises  of  equitable  jurisdictioo,  it  establishes  the 
point  that  it  was  principally  applied  to  remedy  defects 
in  the  Common-Law  proceedings  ;  and,  therefore,  that 
Equity  Jurisdiction  was  entertained  upon  the  same 
ground  which  now  constitutes  the  principal  reason  of 
its  interference,  namely,  that  a  wrong  is  done,  for  which 
there  is  no  plain,  adequate,  and  complete  remedy  in  the 
Courts  of  Common  Law.*  And  in  this  way  great 
strength  is  added  to  the  opinions  of  Lord  Hale  and 
Lord  Hardwieke,  that  its  jurisdiction  is  in  reality  the 
residuum  of  that  of  the  Commune  Concilium  or  Aula 
Regis,  not  conferred  on  other  Courts,  and  necessarily 
exercisable  by  the  Crown,  as  a  part  of  its  duty  and 
prerogative  to  administer  Justice  and  Equity.'^  The 
iotrodactioD  of  Uses  or  Trusts  at  a  later  period,  may 
have  given  new  activity  and  extended  operation  to  the 
jurisdiction  of  the  Court ;  but  it  did  not  found  it  The 
redress  given  by  the  Chancellor  in  such  cases,  was 
merely  a  now  application  of  the  old  principles  of  the 
Court;  since  there  was  no  remedy  at  law  to  enforce 
the  observance  of  such  uses  or  trusts.^ 


'  S«  Trealiso  on  Snbpcena,  ch.  3 ;  Harg.  Law  Tracla,  p.  333,  334, 
9  See  Eunomas,  Dial.  3,  (60;    1  Eq.  Abrid.  Coum,  B.  note  (a). 
Anie,  ^  42.    See  the  Britiab  aod  Foreign  Quarlerly  Review,  Nu.  S7, 
Dee.  1B42,  pp.  167,  166, 173,  173. 

3  See  3  Black.  Comm.  53;  3  Reeves,  Hiat.  37S,  ^t  ;  1  Wooddee. 
Lect.  ti.  p.  174,  176,  ITS,  1B2  ;  Eunomas,  Did.  3,  (  60  ;  Parkes,  Hiat. 
Chan.  28  to  31.  — The  view  which  ia  here  takeo  of  the  aobject  ia  con- 
finned  hj  the  remarks  of  the  Commissionera,  under  the  Chancery  Com- 
miaaion,  in  Ihe  SOih  George  III.,  whose  Report  was  aRerward  pnbliahed 
hj  Patliameat  ia  1BS6.  The  paaaage  to  which  alluiion  ia  made,  is  aa  fol- 
lowa.  "The  proceedings  in  the  Coatts  of  Common  Law  are  simple,  and 
generallj  foaaded  on  certain  write  of  great  antiquity,  conceived  in  pre- 
scribed furmi.  This  adherence  lo  prescribed  fonna  baa  been  conaidered, 
as  impoTlaal  to  the  due  adminislralion  of  jualice  in  commoD  cases.     Bol, 
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(  50.  From  this  sligbt  review  of  the  ori^n  and  pro- 
gress of  equitable  jurisdictioa  in  England,  it  cannot 
escape  observation  how  natnrally  it  grew  up,  in  the 
same  manner,  and  tinder  the  same  circumstances,  as  the 
equitable  jarisdlctioa  of  the  Prsetor  at  Rome.  Each  of 
them  arose  from  the  necessity  of  the  thing  in  the  actoal 
administration  of  jastice,  and  from  the  deficiencies  of 
'the  positive  law,  (the  lex  scripia,)  or  from  the  ioade- 
qaacy  of  the  remedies  in  the  prescribed  forme  to  meet 
the  full  exigency  of  the  particular  case.  It  was  not  an 
usurpation  for  the  purpose  of  acquiring  and  exermng 
power ;  but  a  beneficial  interposition,  to  correct  grosi 


in  progress  of  time,  cuei  arose  in  vhich  fell  justice  could  not  be  ikmeii 
the  CoDita  of  CoTnmoD  Law,  accordiog  to  the  pracliee  then  pieralaf. 
Aad,  for  ihs  parpose  of  oblaieiD;  an  adeqaate  lemedj,  in  such  eun, 
TesoTt  was  had  to  the  eilraordinarf  jurisdiction  of  (he  CooTls  ef  Eqiilj, 
which  alone  had  the  power  of  examining  the  parlj  on  oaih,  tml  tbereb; 
acting  throogh  the  medium  of  his  conscience,  and  of  procuring  ilii  iii- 
dence  of  persons,  not  amenable  to  the  jucisdieiioa  of  the  Coaru  of  Cid- 
mon  Law,  and  whose  evidence  therefore  it  was,  in  man;  cases,  impiMubJi 
to  obiain  without  the  assistance  of  a  Court  of  Equity.  The  applialioa  to 
this  extraordinary  jurisdiction,  instead  of  being  in  the  funn  of  a  Writ, 
prescribed  by  settled  law,  seetns  always  to  hsTe  beeo  in  the  form  of  i 
petition  of  the  paityor  patties  aggrieved,  stating  (he  gricTanee,  the  deftd 
of  remedy  by  prooeedings  in  the  Courts  of  Common  Law,  and  the  lemcdr, 
which,  it  was  conceived,  onght  to  be  administered.  This  mods  of  pn>- 
oeediog  anavoidably  left  eiery  complaining  party  to  state  his  ca*e,K«iiid- 
ing  to  the  particular  circumstances,  always  asserting  that  the  putj  wu 
without  adequate  remedy  at  the  Common  Law."  The  ReTiBwetofllH 
Early  Proceedings  in  Chancery  in  the  English  Jurist,  for  Jsnuary,  1BSS, 
concludes  hie  observations  in  the  following  manner  :  "  It  is,  we  tluDt, 
established  to  demonstration,  that  the  geneial  jurisdiction  of  the  Court  wu 
derived  from  that  extensive  judicial  power,  which,  in  early  timea,  thi 
King's  ordinary  Council  had  exercised  ;  bat  that  it  arose  gradasily  ud 
insensibly,  ae  eircnmstances  occurred,  and  oceauons  seemed  to  deanndit; 
and  that,  having  so  arisen,  it  afletwards  settled  down  by  eqnally  tlov 
degrees,  and  in  consequence  of  occasional  nsislance,  excited  to  ill  en- 
oraaching  and  despotic  spirit,  appeaia  to  us  to  be  equally  as  demoasin. 
bte."     1  English  Quarterly  Jurist,  p.  350. 
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injnstioe,  and  to  redress  aggravated  and  intolerable 
grievances.' 

§  51.  But,  be  the  origin  of  the  Equity  Jurisdiction 
of  the  Court  of  Chancery  what  it  may,  from  the  time 
of  the  reign  of  Henry  VI,  it  constantly  grew  in  im- 
portance;" and,  in  the  reign  of  Henry  VIII,  it  ex- 
panded into  a  broad  and  almost  boandless  jurisdiction 
under  the  fostering  care,  and  ambitions  wisdom,  and 
love  of  power  of  Cardinal  Wolsey.'  Yet^  (Mr.  Reeves 
observes,)  after  all,  notwithstanding  the  complaints  of 
the  Cardinal's  administration  of  justice,  he  has  the 
reputation  of  having  acted  with  great  ability  in  the 
office  of  Chancellor,  which  lay  heavier  upon  him  than 
it  bad  upon  any  of  his  predecessors,  owing  to  the  too 
great  care  with  which  he  entertained  suits,  and  the 
extraordinary  inOux  of  business,  which  might  be  attri- 


1  1  Kainea  on  Equity,  InlTod.  p.  19 ;  Boilet'a  Hone  Juiid.  (  t.  3,  p.  43 
to  46  ;  Id.  App.  Dole,  3,  p.  130. — ThoM  nho  have  a  curioaily  to  trace 
the  origin  and  liistorj  of  the  PcEEtoi's  authority  ia  Rome,  and  the  gradual 
development,  or  assDrnplion  of  jurisdiction  by  him,  will  £nd  ample  means 
for  this  purpose  in  Taylor's  Elements  of  the  Civil  Law,  p.  210  to  216,  and 
in  Heineccins  De  Edictis  Praslorum,  Lib.  1,  cap.  0,  per  tol.  The  sams 
eomploiats  were  tnade  at  Rome  as  in  England,  of  the  escess  and  abuae  of 
authority  by  the  PintorB ;  and  the  complaints  commonly  ended  in  the  same 
way.  The  juriadictioo  was  oocaaionally  reatricted  ;  but  it  was  generally 
confirmed.  See  Botlei's  Hor^  Jurid.  ^  v.  3  ^  p.  43  to  46. 
9  Paikea,  HisL  Chan.  65,  56  -,  3  Reeves,  Hist.  379  to  38S. 
3  jKeevea,  Hisl.  366,  369;  Farkes,  Hist.  Chan.  61,  63  ;  4  InsL  91, 
9-2.  —  It  seems  that  the  fint  delegation  of  the  powers  of  the  Lord  Chan- 
cellor lo  CommiMioners  vas  in  the  time  of  Cardinal  Wolsey.  It  will  be 
fonnd  in  Rymet's  Fiadeta,  torn.  14,  p.  S99;  Parkea,  Hist,  of  Chan.  60, 
61.  It  was  in  the  same  reign  that  the  Master  of  the  Rolls,  (it  is  said,) 
andei  a  like  appointment,  first  sat  apart,  and  used  to  hear  causes  at  the 
Rolls  in  the  aft«niaoD.  The  JUaater,  who  thus  first  heard  canaea,  was 
Cathbert  Tunnall.  4  Beeves,  Hist,  of  ihe  Law,  368,  369  ;  S  Reeves, 
Hist.  160.  Bot  see  Discourse  on  the  Judicial  Authority  of  the  Master  of 
the  Rolls,  (IT38,)  ^  3,  p.  83,  &c. ;  Id.  ^  4,  p.  110,  tic,  ascribed  to  Sir 
Joaeph  JekjU. 
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boted  to  other  causes.'  Sir  Thomas  More,  the  succes- 
sor to  the  Cardinal,  took  a  more  sober  and  limited  view 
of  Equity  Jurisprudence,  and  gave  public  favor  as  well 
as  dignity  to  the  decrees  of  the  Court.  But  still  there 
were  clamors  from  those  who  were  hostile  to  Equity 
during  his  time;  and  especially  to  the  power  of  issuing 
injunctions  to  judgments  and  other  proceedings  in 
order  to  prevent  irreparable  injustice.*  This  contro- 
versy was  renewed  with  much  greater  heat  and  vio- 
lence in  the  reign  of  James  I.  upon  the  point,  whether 
a  Court  of  Equity  could  give  relief  for  or  against  a 
judgment  at  Common  Law ;  and  it  was  mainly  con- 
ducted by  Lord  Coke  against,  and  by  Lord  EUesmere 
in  favor  of  the  Chancery  jurisdiction.  At  last  the 
matter  came  directly  before  the  King,  and,  upon  the 
advice  and  opinion  of  very  learned  kiwyers,  to  whom 
he  referred  it,  his  Majesty  gave  judgment  in  favor  of 
the  equitable  jurisdiction  in  such  cases.^    Lord  Bacon 


1  4  Reevea,  Hist.  370. 

2  Sir  James  Mackinlosh's  Life  of  Sir  Thomas  More ;  4  Reeves,  Hisl, 
370  10  376  ;  Patkca,  Hist.  Chan.  63  lo  65. 

3  I  Collect.  Jutid.  23,  &c.  ;  1  Wooddes,  Leot,  vi.  p.  186  ;  3  Black. 
Ccitnra.  54  ;  Parkes,  Hist.  Chan.  80.  —  The  controversy  gave  rise  lo 
many  patnphleis,  not  only  at  the  time,  but  in  later  periods.  The  learned 
reader,  who  is  inclined  to  enter  upon  the  discussion  of  those  points,  now  of 
no  importance,  except  as  a  part  of  the  juridical  history  of  England,  may 
consult  advantageously  the  following  works.  Observations  concerning  the 
OITjce  of  Lord  Chancellor,  published  in  IfiSl,  and  ascribed  (thouj^h  it  is 
said  incorrectly)  lo  Lord  EUesmere.  (Discourse  concerning  the  Judicial 
Aullioriiyof  the  Master  of  Rolls,  1738,  p.  51.)  A  Vindication  of  iho 
Judgment  of  King  James,  &c.,  printed  in  an  Appendix  to  the  lirsl  volume 
of  Reports  in  Chancery,  and  in  1  Collect.  Jiirid.  23,  &c.  ;  the  sever.il 
Treatises  on  Ihe  Writ  of  Subpiena  in  Chancery,  and  the  Abuses  and  Re- 
medies in  Chancery,  in  Hargravo's  Law  Tracts,  p.  331,  435;  and  i 
Reeves,  Hisl.  of  tlie  Law,  p.  370  to  377  ;  2  Sivansi.  21,  note.  —  There  is 
a  curious  anecdote  related  of  Sir  Thomas  More,  who  invited  the  Judges  to 
dine  with'  him,  and  after  dinner,  showed  them  the  Dutobci  and  nature  of 
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succeeded  Lord  BUesmere  ;  but  few  of  his  decrees, 
which  have  reached  us,  are  of  any  importance  to  pos- 
terity.' But  his  celebrated  Ordinances  for  the  regula- 
tion of  Chancery  gave  a  systematical  character  to  the 
busiuess  of  the  Court;  and  some  of  the  most  important 
of  them  (especially  as  to  Bills  of  Review)  still  consti- 
tate  the  fundamental  principles  of  its  present  practice." 
§  52.  From  this  period,  down  to  the  time  when  Sir 
Heneage  Finch  (afterwards  Earl  of  Nottingham)  was 
elevated  to  the  Bench,  (in  16*73,)  little  improvement 
was  made,  either  in  the  principles  or  in  the  practice  of 
Chancery;'  and  none  of  the  persons  who  held  the  seal, 
were  distinguished  for  uncommoa  attainments  or  learn- 
ing in  their  profession.*  With  Lord  Nottingham,  a  new 
era  commenced.  He  was  a  person  of  eminent  ahllities, 
and  the  most  incorruptibTe  integrity.  He  possessed  a 
fine  genius,  great  liberality  of  views,  and  a  thorough 
comprehension  of  the  true  principles  of  Equity;  so  that 
he  was  enabled  to  disentangle  the  doctrines  from  any 
narrow  and  technical  notions,  and  to  expand  the  remedial 
justice  of  the  Court  far  beyond  the  aims  of  his  prede- 
cessors. In  the  course  of  nine  years,  during  which  he 
presided  in  the  Court,  he  built  up  a  system  of  Jurispru- 
dence and  Jurisdiction  npon  wide  and  rational  founda- 
tioDS  which  served  as  a  model  for  succeeding  Jadges, 


the  caDses  in  which  he  had  granted  injanctiona  to  judgments  of  (ha  Coart 
orCommon  Law ;  and  the  Jadgea,  upon  full  debate  or  the  mallera,  con- 
i«ued  ibat  thej  could  hare  done  no  olherwue  theDatelves.  The  anecdote 
U  giren  at  large  in  Mr.  Cooper's  Letleri  lur  la  Covr  de  la  Chancelltrie, 
Lett.  85,  p.  185,  note  I,  from  Roper'e  Life  of  Sit  Thomaa  More. 

>  3  Black.  CDmm.  33. 

■  See  Bacon'a  Ord.  in  Chaocerj,  by  Beames. 

3  3  Black.  Comm.  55. 

*  See  Parkee,  Hist.  Chan.  93  to  SLO. 
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and  gave  a  new  character  to  the  Court  ;^  and  hence  he 
has  been  emphatically  called  "The  father  of  Equihr,"' 
His  immediate  successors  availed  tfaemselTes  very  great 
ly  of  his  profound  learning  and  jndgment  But  a  suc- 
cessor was  still  wanted,  who,  with  equal  genius,  abilities, 
and  liberality,  should  hold  the  seals  for  a  period  long 
enough  to  enable  him  to  widen  the  foundation,  and  cdch- 
plete  the  structure,  begun  and  planned  by  that  iUastri- 
0U9  man.  Such  a  successor  at  length  appeared  io  tbe 
person  of  Lord  Hardwicke.  This  great  Judge  presided 
in  the  Court  of  Chancery  during  the  period  of  twenty 
years ;  and  his  numerous  decisions  evince  the  most  tho- 
rough learning,  the  most  exquisite  skill,  and  the  most 
elegant  juridical  analysis.  There  reigns,  throughout 
all  of  them,  a  spirit  of  conscientious  and  discriminating 
Equity,  a  sound  and  enlightened  judgment,  as  rare,  as 
it  is  persuasive,  and  a  power  of  illustration  from  analo- 
gous topics  of  the  law,  as  copious,  as  it  is  exact  and 
edifying.  Few  Judges  have  left  behind  them  a  repnta- 
tion  more  bright  and  enduring  ;  few  have  had  so  favor- 
able an  opportunity  of  conferring  lasting  benefit;  npon 
the  jurisprudence  of  their  country  ;  and  still  fewer  have 
improved  it  by  so  large,  so  varions,  and  so  important 
contributions.  Lord  Hardwicke,  like  Lord  Mansfield, 
combined  with  his  judicial  character,  the  still  more  em- 
barrassing character  of  a  statesman,  and  in  some  sort  of 
a  Minister  of  State.  Both  of  them,  of  course,  encounter- 
ed great  political  opposition  (whether  rightly  or  wron^f , 


1  Mr.  Justice  Bl&clistoiie  hu  pronoDDced  a  be&utiful  eulogy  ao  hiin,  it 
3  BUck.  Comm.  6S,  from  which  ihe  lext  is,  wiih  slight  >lteralion*,tioi- 
towed.     See  also  4  Black.  Comm.  443. 

3  1  Madd.  Ch.  Fi.  Preface,  13.  See  Psikes,  Hist.  Cbui.  Sll.St!, 
S13,  214  ;  1  Kent,  Comm.  Lect.  SI,  p.  492,  (Sd  edition.) 
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it  13  beside  the  purpose  of  this  work  to  inqnire); 
and  it  is  fortunate  for  thorn,  that  their  judicial  labors 
are  embodied  in  solid  volumes,  so  that,  when  the  pre- 
judices and  the  passions  of  the  times  are  passed  away, 
they  may  remain  open  to  the  severest  scrutiny,  and 
claim  from  posterity  a  just  and  unimpeachable  award." 
5  53.  This  short  and  imperfect  sketch  of  the  origin 
and  history  of  Equity  Jurisdiction  in  England  will  be 
here  concladed.  It  has  not  been  inserted  in  this  place 
from  the  mere  desire  to  gratify  those  whose  curiosity 
may  lead  them  to  indulge  in  antiquarian  inquiries,  laud- 
able and  interesting  as  it  may  be.  But  it  seemed,  if 
not  indispensable,  at  least  important,  as  an  introduction 
to  a  more  minute  and  exact  survey  of  that  jurisdiction, 
as  administered  in  the  present  times.  In  the  first  place, 
without  some  knowledge  of  the  origin  and  history  of 
Equity  Jurisdiction,  it  will  be  difficult  to  ascertain  the 
exact  nature  and  limits  of  that  jurisdiction;  and  how 
it  can,  or  ought  to  be,  applied  to  new  cases,  as  they  arise. 
If  it  be  a  mere  arbitrary,  or  usurped  jurisdiction,  stand- 
ing upon  authority  and  practice,  it  should  be  confined 
within  the  very  limits  of  its  present  range;  and  the 


1  See  1  Kent,  Comm.  Leet.  SI,  p.  494,  (3d  edit.)  and  Lord  Kenyoo'B 
opinioD  in  Goodtiile  v.  Otnaj,  7  T.  R.  4il.  —  Mr.  Chatlea  Butler,  id  hit 
ReminiscenceB,  has  given  a  skelch  of  Lord  Hirdwicke  and  Lotd  Mans- 
field, which  no  lawjer  can  lead  wiihout  high  gratificiLlion.  Few  men 
were  better  qcalified  to  judge  of  their  aitaiomenls.  1  Butler's  Reminis. 
^  11,  n.  1,  2,  p.  104  to  lis.  Ixird  Eldon,  in  Ex  parte  Greenva;,  S  Vei. 
R.313,said,  "He  (Lord  Hardwicke,)  was  oae  of  the  greatest  Judges 
thai  ever  ant  in  Weetininstei  Hall."  ThoEe  who  with  to  form  jnst  notions 
of  iha  great  Chancellois  of  succeeding  times,  down  to  our  own,  ma;  well 
consult  the  aainB  interesting  pages  io.  which  Lord  Camden,  Lord  Thurlow, 
Lord  RobIjd,  Sir  William  Grant,  and,  though  last,  not  leait,  the  venerable 
Lord  Eldon,  are  spoken  of  in  terms  of  liigh,  bat  dJBcriminaiing  praise. 
See  4  Kent's  Comm.  Lect.  81,  p.  494,  495,  (3d  edit.) 
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ierra  incr^niia,  and  the  terra  proJabita,  ought  to  be  the 
same,  as  to  its  boundaries.  If,  on  the  other  hand,  its 
jurisdiction  be  legitimate,  and  founded  in  the  very  na- 
ture of  remedial  justice,  and  in  the  delegation  of  au- 
thority in  all  cases,  'where  a  plain,  adequate,  and  complete 
remedy  does  not  exist  in  any  other  Court,  to  protect 
acknowledged  rights,  and  to  prevent  acknowledged 
wrongs,  (that  Is,  acknowledged  in  the  Municipal  Juris- 
prudence,) then  it  is  obvious,  that  it  has  an  expansive 
power,  to  meet  new  exigencies;  and  the  sole  question, 
applicable  to  the  point  of  jurisdiction,  must  from  time 
to  time,  be,  whether  such  rights  and  wrongs  do  exist, 
and  whether  the  remedies  therefor  in  other  Courts,  and 
especially  in  the  Courts  of  Common  Law,  are  full,  and 
adequate  to  redress  them.  If  the  present  examination 
(however  imperfect)  has  tended  to  any  result,  it  is  to 
establish,  that  the  latter  is  the  true  and  constitutional 
predicament  and  character  of  the  Court  of  Chancery. 
§  54.  In  the  next  place,  a  knowledge  of  the  origin 
and  history  of  Equity  Jurisdiction  will  help  us  to  un- 
derstand, and  in  some  measure,  to  explain,  as  well  as  to 
limit,  the  anomalies,  which  do  confessedly  exist  in  the 
system.  We  may  trace  them  back  to  their  sources,  and 
ascertain  how  far  they  were  the  result  of  accidental, 
or  political,  or  other  circumstances;  of  Ignorance,  or 
perversity,  or  mistake  in  the  Judges  ;  of  imperfect  de- 
velopment of  principles ;  of  narrow  views  of  public 
policy;  of  the  seductive  influence  of  prerogative;  or, 
finally,  of  a  spirit  of  accommodation  to  the  institutions, 
habits,  laws  or  tenures  of  the  age,  which  have  long  since 
been  abolished,  but  have  left  the  scattered  fragments 
of  their  former  exi.stence  behind  them.  Wo  shall  thus 
be  enabled  to  sec  more  clearly,  how  far  the  operation  of 
these  anomalies  should  be  strengthened  or  widened ; 
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whea  they  may  l>e  safely  disregarded,  in  their  applica- 
tion, to  new  cases  and  new  circumstances ;  and  when, 
though  a  deformity  in  the  general  system,  they  cannot 
be  removed,  without  endangering  the  existence  of  other 
portions  of  the  fabric,  or  interfering  with  the  proportions 
of  other  principles,  which  have  been  moulded  and  ad- 
justed with  reference  to  them. 

$  55.  In  the  next  place,  such  a  knowledge  will 
enable  ds  to  prepare  the  way  for  the  gradual  improve- 
ment, as  well  of  the  science  itself,  as  of  the  system  of 
its  operations.  Changes  in  law,  to  be  safe,  must  be 
slowly  and  cautiously  introduced  and  thoroughly  exa- 
mined. He  who  is  ill-read  in  the  history  of  any  law, 
must  be  ill-prepared  to  know  its  reasons  as  well  as  its 
effects.  The  causes  or  occasions  of  laws  are  sometimes 
as  important  to  be  traced  out  as  their  consequences. 
The  new  remedy  to  be  applied  may,  otherwise,  be  as 
mischievous  as  the  wrong  to  be  redressed.  History 
has  been  said  to  be  philosophy  teaching  by  examples ; 
and  to  no  subject  is  this  remark  more  applicable  than 
to  law,  which  is  emphatically  the  science  of  human 
experience.  A  sketch,  however  general,  of  the  origin 
and  sources  of  any  portion  of  jurisprudence,  may  at 
least  serve  the  purpose  of  pointing  out  the  paths  to  be 
explored ;  and,  by  guiding  the  inquirer  to  the  very 
places  he  seeks,  may  save  him  from  the  labor  of  wan- 
dering in  the  devious  tracks,  and  of  bewildering  him- 
self in  mszes  of  errors  as  fruitless  as  they  may  he 
intricate. 

§  56.  In  America,  Equity  Jurisprudence  had  its 
origin  at  a  far  later  period  than  the  jurisdiction  pro- 
perly appertaining  to  the  Courts  of  Common  Law.  In 
many  of  the  Colonies,  during  their  connection  with 
Great  Britain,  it  had  either  no  existence  at  all,  or  a 

■I).   JtTB. TOL.    1.  6 
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very  imperfect  and  irregular  admiDistration.'  Eyeq 
since  the  Revolution,  ■which  severed  the  ties  which 
bound  us  to  the  parent  country,  it  has  been  of  slow 
growth  and  cultivation  ;  and  there  are  still  some  States 
in  whose  municipal  jurisprudence  it  has  no  place  at  dl, 
or  no  place  as  a  separate  and  distinct  science.  Even  in 
those  States  in  which  it  has  been  cultivated  with  the 
most  success,  and  for  the  greatest  length  of  time,  it  caa 
scarcely  be  said  to  have  been  generally  studied  or 
administered,  as  a  system  of  enlightened  and  exaM 
principles,  until  about  the  close  of  the  eighteenth  cen- 
tury.^   Indeed,  until  a  much  later  period,  when  Re- 


'  Equity  Jatispradeoce  seaicel;  bad  ku  exiatenee,  in  an}  ]»|a  ul 
sppropriale  iense  of  the  terms,  in  any  part  of  New  England,  doling  iu 
ColoDial  stale.  (I  Dane,  Abrldg.  ch.  1,  art.  7,  ^  51  ;  7  Dans,  ibnif. 
eh.  SS5,  ait.  ],  3.)  In  MuBachaseltB  and  Rhode  Island,  U  attll  huhau 
ver;  limited  extent.  In  Maine  and  New  Hampahire,  more  geneiil  Eqiit; 
powers  have  been,  wilhin  a  few  years,  given  lo  their  highest  Coaitsef  1j>. 
Iq  Vermont  and  CoDneciicui  i(  had  an  eailiet  establishment ;  iti  the  ronaer 
State,  since  the  Re  vol  u  lion  ;  and  in  the  latter,  a  ahort  lime  bebtellK 
ReToluLion.  2  Swift,  Dig.  p.  15,  edit.  1833.  la  Virginia,  there  d««> Ml 
aeem  to  have  been  any  Court,  baling  Chancery  powers,  earlier  thuthe 
Act  of  ITOO,  ch.  4,  (9  Tucker's  Blaclc.  App.  7.)  In  New  Yorti,  the  Gni 
Court  of  Chancery  was  eatabliahed  in  ITOl  ;  but  it  was  so  nnpopallr, 
from  iia  powera  being  vested  in  the  GoverDor  and  Conncil,  that  it  hiil  loj 
'  little  business  until  it  was  reorganiied  ia  1778.  (I  John.  Ch.  Rep.Fn- 
face  i  Campb.  and  Camb.  American  Chancery  Digest,  Preface,  6 ;  Blike't 
Chati.  Introduct.  viii.)  In  New  Jersy,  it  was  established  in  171)5, 
(I  Fonbl.  £q.  by  Lanssat,  edit.  1631,  p.  U,  note.)  Mr.  Laussat,  in  bi* 
Eaaay  on  Equity,  in  Peonsylrania,  (1826,)  has  giiea  an  accountoriu 
origin,  and  progress,  and  present  stale,  in  that  Com  tn  on  wealth,  {p.  IB  U 
31.)  From  this  account  we  learn  that  the  permanent  eslablisbmeot  of  t 
Court  of  Equity  was  successfully  resisted  by  the  people  during  lbs  whole 
of  its  Colonial  existence  ;  and  that  Ihe  year  1790  is  the  true  point  il 
which  we  must  fix  the  establishment  of  Equity  in  the  Jurisprudence  of 
FennsylTania.  It  has  since  been  greatly  expanded  bj  some  legialaiin 
enactments.     See,  also,  7  Dane,  Abtidg.  ch.  3^5,  an.  1,  3. 

'  1  Dane,  Abridg.  ch.   I,  art.  7,  ^  51 ;  7  Dane,  Abridg.  ch.  33S,ut. 
1,3, 
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ports  were  regularly  publishecl,  it  scarcely  obtained 
the  geoeral  regard  of  the  profession  beyood  the  pur- 
lieus of  its  immediate  officers  and  ministers.  Even  in 
the  State  of  New  Tork,  whose  rank  in  jurisprudence 
has  never  been  second  to  that  of  any  State  in  the 
Union,  {if  it  has  not  been  the  first  among  its  peers,) 
Equity  was  scarcely  felt  in  the  general  administration 
of  justice,  until  about  the  period  of  the  Keports  of 
Gaines  and  of  Johnsou.  And,  perhaps,  it  is  not  too 
much  to  say,  that  it  did  not  attain  its  full  maturity 
and  masculine  vigor,  until  Mr.  Chancellor  Kent 
brought  to  it  the  fulness  of  his  own  extraordinary 
learning,  unconquerable  diligence,  and  brilliant  talents. 
If  this  tardy  progress  has  somewhat  checked  the  study 
.  of  the  beautiful  and  varied  principles  of  Equity  in 
America,  it  has  on  the  other  hand  enabled  us  to  escape 
from  the  embarrassing  effects  of  decisions  which  might 
have  been  made  at  an  earlier  period,  when  the  studies 
of  the  profession  were  far  more  limited,  and  the 
Benches  of  America  were  occasionally,  like  that  of  the 
English  Chancery  in  former  ages,  occupied  by  men, 
who,  whatever  might  have  been  their  general  judgment 
or  integrity,  were  inadequate  to  the  duties  of  th6ir 
stations,  from  their  want  of  learning,  or  from  their 
general  pursuits.  Indeed,  there  were  often  other  cir- 
cumstances which  greatly  restricted  or  impeded  a 
proper  choice  ;  such  as  the  want  of  the  due  enjoyment 
of  executive  or  popular  favor  by  men  of  the  highest 
talents,  or  the  discouragement  of  a  narrow  and  incom- 
petent salary. 

$  57.  The  Equity  Jurisprudence,  at  present  exer- 
cised in  America,  is  founded  upon,  coextensive  with, 
and,  in  most  respects,  conformable  to,  that  of  England. 
It  approaches  even  nearer  to  the  latter  than  the  juris- 
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diction  exercised  by  the  Courts  of  Common  Law  in 
America,  approaches  to  the  Common  Law,  as  adminis- 
tered in  England.    The  Common  Law  was  not  in  many 

particulars  applicable  to  the  situation  of  our  country 
when  it  was  first  introduced.  Whereas,  Equity  Juris- 
prudence, in  its  main  streams,  flows  from  the  same 
sources  here  that  it  does  in  England,  and  admits  of  an 
almost  universal  application  in  its  principles.  The 
Constitution  of  the  United  States  has,  in  one  clause, 
conferred  on  the  National  Judiciary  cognizance  of  cases 
in  Equity  as  well  as  in  Law ;  and  the  uniform  inter- 
pretation of  that  clause  has  been,  that,  by  cases  in 
Equity  are  meant  cases,  which,  in  the  Jurisprudence  of 
England,  {the  parent  country,)  are  so  called,  as  contra- 
distinguished from  cases  at  the  Common  Law.'  So 
that,  in  the  Courts  of  the  United  States,  Equity  Juris- 
prudence generally  embraces  the  same  matters  of  juris- 
diction and  modes  of  remedy  as  exist  in  England.^ 

5  58.  In  nearly  all  the  States  in  which  Equity  Juris- 
prudence is  recognized,  it  is  now  administered  in  the 
modes,  and  according  to  the  forms  which  appertain  to 
it  in  England,  that  is,  as  a  branch  of  jurisprudence, 
separate  and  distinct  from  the  remedial  justice  of 
Courts  of  Common  Law.^  In  Pennsylvania  it  was 
formerly  administered  through  the  forms,  remedies,  and 
proceedings  of  the  Common  Law ;  and  was  thus  mixed 
up  with  legal  rights  and  titles  in  a  manner  not  eiisily 


'  Robinson  v.  Campbell,  3  Wbmlon,  E.  2\-2,  5-Jl,  -253 
Brnir»rd,  3  Pelets,  Sup.  Cl.  it.  KfS,  44T  ;  2  Hlory,  Ci.m 
50G,  507;  Id.  Gil,  ri-l.>;  U.S.  r,  Uowlaml,  4  Wjieatun,  R.  I 
Abriilir.  ch.  2-25.  art.  1. 

2  See  Fosier  v.  S«nsey,  3  Wood.  &  MIn.  210. 

3  r.inlilanq.  on  V.'\.  by  Laiis.wl,  (cdll.  1^31,)  ]<.  l.T  lo  i: 
Abtidg.  ch.  2-.J5,  art.  1,  2. 
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oomprehensible  elsewhere.'  This  anomaly  has  been  in 
a  considerable  degree  removed  by  some  recent  legisla- 
tive enactments.  In  some  of  the  States  in  the  Union, 
distinct  Courts  of  Equity  are  established ;  in  others, 
the  powers  are  exercised  coDcurrently  with  the  Com- 
mon Law  Jurisdiction  by  the  same  tribunal,  being  at 
once  a  Court  of  Law  and  a  Court  of  Equity,  somewhat 
analogous  to  the  case  of  the  Court  of  Exchequer  in 
England.  In  others,  again,  no  general  Equity  powers 
exist ;  but  a  few  specified  heads  of  Equity  Jurispru- 
dence are  confided  to  the  ordinary  Courts  of  Law,  and 
constitute  a  limited  statutable  jurisdiction." 


I  Id.  18  to  so. 

*  Mt.  Chancellor  Sent,  in  &  note  lo  his  Commentariea,  Hm  given  ft 
brief  itatement  of  tha  actutl  OTgaoiztlioD  of  Eqoit;  Juriadiction  in  all  the 
Statea  ;  to  which  I  gladly  refer  the  learned  leider,  4  Kent,  Comm. 
Lect.  58,  p.  163,  note  [d).  A  fuller  account  maj  be  found  in  the  ptebee 
to  Campbell  and  Cambrel  en  f;'s  American  Chiuieerj  Digest,  (edit.  1BS8,) 
in  Mr.  Lausaal's  Edition  of  Fonblaaqae  on  Equitj,  vol.  1,  p.  UloSO 
(edit.  1831);  and  in  Mr.  Laauat'e  Eesajr  on  Equity  in  PennajilTaDia, 
App.  (1836.)  Aa  the  syalems  of  the  diSsrenl  Statea  are,  in  manj  cases, 
tubject  lo  legislatJTS  aulhorilj,  which  is  freqaentlj  engaged  in  introdacing 
modifications,  a  more  minute  detail  would  scarcely  be  of  any  permanent 
impoilance  lo  the  profeasioo.  The  article  on  Chancerj  Jurisdiction,  in 
the  first  TolnmB  of  the  American  Juriat,  p.  314,  contains  many  very  valu- 
able  suggeslions  on  this  subject ;  and  exhibits,  in  a  striking  manner,  the 
importance  of  Equity  Juiispradence.  See,  also,  TDaae'a  Abiidg.  ch.  336, 
ait  1,3. 
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CHAPTER  HL 

OENEEAL  VIEW  OF  EQCITY  JDRI8DICTI0N. 

§  59.  EUviNO  traced  out  the  nature  and  liistorj  of 
Equity  JurUpnidoDce,  we  are  Datarally  led  to  the  con- 
sideration of  the  various  Eubjects  which  it  embraces, 
and  the  measure  and  extent  of  its  jurisdiction.  Courts 
of  Equity,  in  the  exercise  of  their  jurisdiction,  may,  in 
a  general  sense,  he  said  to  differ  from  Courts  of  Com- 
mon Law,  in  the  modes  of  trial,  in  the  modes  of  pioo^ 
and  in  the  modes  of  relief.  One  or  more  of  these 
elements  will  be  found  essentially  to  enter,  as  an  ia- 
gredient,  into  every  subject  over  which  they  exert  tieii 
authority.  Lord  Coke  has,  in  his  summary  manner, 
stated,  that  three  things  axe  to  be  judged  of  in  the 
Court  of  Conscience  or  Equity,  covin,  accident  and 
breach  of  confidence ;  ^  or,  as  we  should  now  say, 
matters  of  fraud,  accident,  and  trust  Mr.  Jastice 
Blackstone  has  also  said,  that  Courts  of  Equity  are 
established,  "to  detect  latent  frauds  and  conceal- 
ments which  the  process  of  the  Courts  of  Law  is  not 
adapted  to  reach ;  to  enforce  the  execution  of  sdcIi 
matters  of  trust  and  confidence,  as  are  binding  in 
conscience,  though  not  cognizable  in  a  Court  of  Lav; 
to  deliver  from  such  dangers,  as  are  owing  to  miflfo^ 


1  4  Inst.  S4 ;  Com.  Dig.  Cbincer;,  Z. ;  3  Black.  Camm.  431 ;  1  Eq. 
Abr.  Courts,  B.  Hi  P-  ^30;  1  Dane's  Abtid;.  oh.  9,  art.  1.  f  3;  Ead  of 
Balho.  Sherwin,  Pteo.  Cb.  261;  S.  C.  1  Bra.  Pari.  Gas.  S66;  Rei  c 
Bare  &  Hann,  1  Sir.  14ft,  ISO,  Yorke,  Brgaeodo  ;'l  Wooddea.  Leet.  li. 
p.  308,  209 ;  Bac  Abridg.  Court  of  Chancer; ,  C. 
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tune,  or  oversight ;  and  to  give  a  more  specific  relief, 
and  more  adapted  to  the  circumstances  of  the  case, 
than  can  always  he  obtained  hy  the  generality  of  the 
rales  of  the  positiTe  or  Common  Law."  ' 

§  60.  These,  as  general  descriptions,  are  well 
enough;  but  they  are  far  too  loose  and  inexact  to 
subserve  the  purposes  of  those  who  seek  an  accurate 
knowledge  of  the  actual,  or  supposed,  boundaries  of 
Equity  Jurisdiction.  Thus,  for  example,  although 
fraud,  accident,  and  trust  are  proper  objects  of  Courts 
of  Equity,  it  is  by  no  means  true,  that  tbey  are  ex- 
clusively cognizable  therein.  On  the  contrary,  fraud 
is,  in  many  cases,  coguizable  in  a  Court  of  Law. 
Thus,  for  example,  reading  a  deed  falsely  to  an  illite- 
rate person,  whether  it  be  so  read  by  the  grantee,  or 
by  a  stranger,  avoids  it  as  to  the  other  party  at  law." 
And,  sometimes,  fraud,  such  as  fraud  in  obtaining  a 
will,  or  devise  of  lands,  is  exclusively  cognizable  there.' 
Many  cases  of  accident  are  remediable  at  law,  such 
as  losses  of  deeds,  mistakes  in  accounts  and  receipts, 
impossibilities  in  the  strict  performance  of  conditions, 
and  other  like  cases.  And  even  trusts,  though  in 
general  of  a  peculiar  and  exclusive  jurisdiction  in 
Equity,  are  sometimes  cognizable  at  law;  as,  for  in- 
stance, (!ases  of  bailments,  and  that  larger  class  of 
cases,  where  the  action  for  money  had  and  received 
for  another's  use  is  maintained  ex  <eguo  ei  imo* 


1  I  Black.  Comm.  93 ;  and  see  3  Black.  Comm.  4S9  to  433. 

>  Tboroaghgood's  cue,  S  Co.  9  a. ;  Hobait,  B.  396 ;  Ji.  126, 330, 436 ; 
Shallet's  ease,  12  Co.  B.  90 ;  Jeokin'e  Cent.  106. 

'  1  HoTsnden  on  Fraads,  Introd.  p.  16 ;  Id.  ch.  10,  p.  353 ;  1  Dane, 
Abridg.  oh.  9,  art.  I,  ^  3  i  3  Wooddea.  Lect.  Iti.  p.  477. 

4  3  Kack,  Comm.  431,  433 ;  1  Wooddei.  Lect  *ii.  p.  SOS,  300. 
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§  61.  On  the  other  band,  there  are  cases  of  fraad, 
of  accident,  and  of  trust,  which  neither  Coorts  of 
Law,  nor  of  Equity,  presume  to  relieve,  or  mitigate.' 
Thus,  a  man  may  most  unconscientionsly  wage  his  law 
in  an  action  of  debt;  and  yet,  the  aggrieved  party 
will  not  be  relieved  in  any  Court  of  Law  or  Equity.* 
And,  where  the  law  has  determined  a  matter,  with  all 
its  circumstances,  Equity  cannot  (as  we  have  seen) 
intermeddle  against  the  positive  rules  of  law.^  And, 
therefore.  Equity  will  not  interfere  in  such  cases,  notr 
withstanding  accident,  or  unavoidable  necessity.*  This 
was  long  ago  remarked  by  Lord  Talbot,  who,  atler 
saying :  **  There  are  instances,  indeed,  in  which  a 
Court  of  Equity  gives  remedy,  where  tiie  law  gives 
none,"  added :  "But  where  a  particular  remedy  is 
given  by  law,  and  that  remedy  is  bounded  and  circam- 
scribed  by  particular  rules,  it  would  be  very  improper 
for  this  Court  to  take  it  up,  where  the  law  leaves  il^ 
and  extend  it  further  than  the  law  allows." '  And 
upon  this  ground,  relief  was  refused  to  a  creditor  of 
the  wife  against  her  hasband  after  her  death,  tliough 
he  had  received  a  large,  fortune  with  her  on  his  mar- 
riage." So,  a  man  may  by  accident  omit  to  make  a 
will,  appointment,  or  gift,  in  favor  of  some  friend  or 
relative ;  or  he  may  leave  his  will  unfinished ;  and  yet 
there  can  be  no  relief^    And  many  cases  of  the  non- 


1  1  Fonbl.  Eq.  B.  1,  ch.  I,  ^  3,  p.  16. 

*  Francia,  Utx.  Introd.  6,  7. 

'1  FonbI.Eq.  B.  1,  ch.  t,  M;  1  HoTcnd.  on  Frands,  Inuod.  p.  12, 
13. 

*  Ibid. ;  1  Dane's  Abridg.  ch.  9,  ut.  1,  ^  2. 

0  Heud  V.  Stanfoid,  Cu.  Temp.  Tftlb.  174. 

«  Ibid. 

'  See  WhUten  «.  BusmII,  1  Atk.  44B,  149 ;  1  Mkdd.  Ch.  Pr.  39  ;  Id. 


byGooglc 


CB.  m.]  OZNEBAL  VIEW.  69 

perfoimaDce  of  coaditions  precedeat  are  equally  with- 
out redress.'  So,  cases  of  trust  may  exist,  in  which 
the  parties  must  abide  by  their  own  false  confidence 
iu  others,  without  any  aid  from  Courts  of  Justice. 
Thus,  in  cases  of  illegal  contracts  or  those  in  which 
one  party  has  placed  property  in  the  hands  of  another 
for  illegal  purposes,  as  for  smuggling,  if  the  latter  re- 
fuses to  account  for  the  proceeds,  and  fraudulently  or 
unjustly  withholds  them,  the  former  must  abide  by  his 
loss  ;  for.  In  pari  delicto  meUor  est  conditio  possiderdis,  d 
defendeniia,  is  a  maxim  of  public  policy  equally  re- 
spected in  Courts  of  Law  and  Courts  of  Equity.' 
And,  on  the  other  hand,  where  the  fraud  is  perpetrated 
by  one  party  only,  still,  if  it  involves  a  public  crime, 
and  redress  cannot  be  obtained,  except  by  a  discovery 
of  the  facts  from  him  personally,  the  law  will  not 
compel  him  to  accuse  himself  of  a  crime ;  and  there- 
fore the  case  is  one  of  irremediable  injury.' 

§  62.  These  are  but  a  few  among  many  instances, 
which  might  be  selected,  to  establish  the  justice  of  the 
remark,  that,  even  in  cases  professedly  within  the  scope 
of  Equity  Jurisdiction,  such  as  fraud,  accident,  and 


45,  46 ;  J  Wooddea.  Lcct.  liL  p.  214  ;  Com.  Dig.  Chsncery,  3  F.  B  ;  I 
Fonbl.  B.  ],  eh.  3,  ^  7,  and  noie  {x) ;  Francis,  Max.  M.  9,  ^  4. 

■  I  Madd.  Cb.  Pi.  33 ;  Popham  v.  Samfield,  1  Vein.  R.  83  ;  Lord  Falk- 
land V.  Bertie,  S  Vern.  333  ;  7  Dane's  Abridg.  ch.  B35,  art.  4,  ^  6, 

»  Holman  v.  JohrBon,  Cowper,  R,  341  ;  Armalrong  v.  Toler,  1 1  Whea- 
too,  R.  SS8 1  Hannaj  v.  Eve,  3  Cranch,  R.  343 ;  Grounds  and  Rudim.  of 
the  Law,  M.  347,  p.  260,  edit.  1751  ;  7  Dane's  Abridg.  ch.  226,  aiL  18; 
Smith  V.  Bromtey,  Doag.  R.  BBS,  note.  The  civil  law  has  a  like  maxim ; 
—  Parift  delicta  mului  compesatione  tollantur.  Breviar.  Ad*ocat.  title 
DeUcinm.  Paria  sunt  non  eue  aliquid,  vel  non  ease  legitime.  Id.  Faiia; 
Batty  c.  Cheater,  5  Beavan,  R.  103. 

3  Groanda  and  RadJm.  of  the  Lav,  Inirod.  6,  7  ;  Id.  M.  306,  p.  925, 
edit.  1751  ;  9  Fonbl.  £q.  B.  6,  oh.  3,  ^  G. 
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txost,  there  are  many  exceptions ;  and  that  all  that  can 
be  ascribed  to  such  general  allegations,  is  general 
troth.'  The  trne  nature  and  extent  of  Equity  Juris- 
diction, as  at  present  administered,  must  be  ascertabed 
by  a  specific  enumeration  of  its  actnal  limits  in  eacb 
particular  class  of  cases,  falling  v/ithin  its  remedial 
justice.'  This  will,  accordingly,  be  done  in  the  subse- 
quent pages. 

§  63.  Before  proceeding,  however,  to  this  distribn. 
tion  of  the  subject,  it  may  be  well  to  take  notice  of 
some  few  maxims  and  rules  of  a  general  nature,  which 
are  of  constant  and  tacit,  and  sometimes  of  express, 
reference  in  most  of  the  discussions  arising  in  Eqai^, 
in  order  that  we  may  understand  the  true  nature  and 
extent  of  the  meaning  attached  to  them. 

§  64.  In  the  first  place,  it  is  a  common  maxim,  tbat 
Equity  follows  the  law,  JSqyitas  segtdiur  kgem.^  This 
maxim  is  susceptible  of  various  Interpretations.  It 
may  mean,  that  Equity  adopts  and  follows  the  roles  of 
law  in  all  cases,  to  which  those  rules  may,  in  terms,  be 
applicable ;  or  it  may  mean,  that  Equity,  in  dealing 
with  cases  of  an  equitable  nature,  adopts  and  follows 
the  analogies  furnished  by  the  rules  of  law.*     Now, 


>  See  Com.  Dig.  Chancerj,  3  F.  I  lo  9  j  7  Dane's  Abridy.  ch.  225,^  6 ; 
1  Wooddes.  Lecl.  vii.  p.  SOO  to  215.  See  Cloogh  v.  RatcLSe,  1  De  Gex 
&  Smale,  R.  164. 

'  Dr.  DaDe,  id  his  Abridgment  and  Digest,  has  dcToted  two  large 
chapters  lo  the  coDBideiation  of  the  System  tod  Practice  of  Equity, 
especially  in  the  Courts  of  the  United  Sutea.  The  diligent  etudent  «iU 
not  fait  to  avail  himself  of  this  ample  aoaree  of  infotmation.  7  Dane's 
Abridg.  ch.  22S,  236,  from  p.  516  to  639. 

3  1  Dane's  Abridg.  eh.  0,  art.  1,^2;  Groands  andRudim.  of  the  Law, 
U.  9,  (edit  1751.)  See  Earl  of  Bath  v.  Sherwin,  10  Mod.  R.  1,  3; 
Cowper  D.  Oowper,  2  P.  Will.  753. 

*  3  Woodes-  Lect.  Wi.  p.  479  to  483. 
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the  maxim  is  true  in  both  of  these  senses,  as  applied 
to  differeDt  cases  and  difTerent  circumstaQces.  It  is 
universally  true  in  neither  sense ;  or,  rather,  it  is  not  of 
universal  application.'  Where  a  role,  either  of  the 
Common  or  the  Statate  Law,  is  direct,  and  governs 
the  case  with  all  its  circumstances,  or  the  particular 
point,  a  Court  of  Equity  is  as  much  bound  by  it,  as  a 
Court  of  Law,  and  can  as  little  justify  a  departure 
from  it'  If  the  law  commands,  or  prohibits  a  thing  to 
be  done.  Equity  cannot  enjoin  the  contrary,  or  dispense 
with  the  obligation.  Thus,  since  the  law  has  declared, 
in  England,  that  the  eldest  son  shall  take  by  descent 
the  whole  undevised  ^tate  of  his  parent,  a  Court  of 
Equity  cannot  disregard  the  canon  of  descent;  but 
must  give  full  effect  and  vigor  to  it  in  all  controversies, 
in  which  the  title  is  asserted.^  And  yet,  there  are 
cases  in  which  Equity  will  control  the  legal  title  of  an 
heir,  general  or  special,  when  it  would  he  deemed 
absolute  at  law;  and  in  which,  therefore,  so  far  from 
following  the  law,  it  openly  abandons  it.  Thus,  if  a 
tenant  in  tail,  not  knowing  the  fact,  should,  upon  his 
marriage,  make  a  settlement  on  his  wife,  and  the  heir 
in  tail  shoold  engross  the  settlement,  and  conceal  the 
fact,  although  at  law  his  title  would  be  absolute,  a 
Conrt  of  Equity  would  award  a  perpetual  injunction 


1  Sir  Thomu  Clarke,  (Master  or  (be  Rolla,)  in  one  of  hie  elaboiate 
opinions,  haa  remarked,  id  regird  to  a»es  and  trusls,  Ihat,  at  law,  the 
legal  operation  controls  the  intent ;  bat,  in  Equity,  Ibe  intent  controla 
the  legal  operaiion  of  the  deed.  Bargess  v.  Wheats,  1  W.  Black.  R. 
137. 

9  Kemp  D.  Prror,  7  Tea.  SIQ  to  351 ;  3  Bac.  Abridg.  Conrt  of  Chan- 
cery, C. 

9  Gntanda  and  Rndim.  of  the  Law,  M.  9,  p.  10,  (ediu  1751)  ;  Dooi. 
udStad.  Dial.  l,*cb.30. 


byGooglc 


72  EQUITT  JUBISPBVDENGE.  [CH.  m 

against  asserting  it  to  the  .prejudice  of  the  settlement' 
So,  if  an  heir  at  law  shoald,  by  parol,  promise  his  father 
to  pay  his  sisters'  portions,  if  he  wonld  not  direct 
timber  to  be  felled  to  raise  them ;  although  discharged 
at  law,  he  would  in  Equity  be  deemed  liable  to  pay 
them,  iu  the  same  way,  as  if  they  had  been  charged  on 
the  laud.'  And  many  cases  of  a  like  nature  may  be 
put.=' 

5  64  a.*  So,  in  many  cases,  Equity  acts  by  analogy 
to  the  rules  of  Law  in  relation  to  equitable  titles  and 
estates.  Thus,  although  the  Statutes  of  Limitatloiu 
are  in  their  terms  applicable  to  Courts  of  Law  only ; 
yet  Equity,  by  analogy,  acts  apon  them,  and  refuses 
relief  under  like  circmstances.  Equity  always  discomi- 
tenances  laches ;  and  holds,  that  laches  is  presumable 
in  cases,  where  it  is  positively  declared  at  law.  Thus, 
in  cases  of  equitable  titles  in  land.  Equity  requires  re- 
lief to  be  sought  within  the  same  period  in  which  an 
ejectment  would  lie  at  law ;  and,  in  cases  of  personal 
claims,  it  also  requires  relief  to  be  sought  within  the 
period  prescribed  for  personal  suits  of  a  like  natore.* 


>  Raw  t>.  Potta,  Pi«e.  Ch.  35  ;  S.  C.  3  Vero.  B.  839. 

a  Dillon  0.  Poole,  1  Veni.  R.  318. 

3  t  Fonbl.  Eq.  B.  1,  cb.  3,  ^  4  ;  Hobba  ir.  Noiton,  1  Vera.  R.  135; 
NsTitle  t>.  RobiDBOo,  1  Bro.  Ch.  C.  543  ;  Detentah  o.  Bunea,  Prec.  Ch.  3 ; 
OldhuQ  B.  Litchfield,  2  Fieem.  R.  364  ;  Thjnn  v.  Thynn,  1  Vein.  R.  990 ; 
II  Vea,  638,  639;  Gilb.  Lex  Prator.  336  ;  Sugden,  Vendors,  (7Ui  edil.} 
p.  TIT,  T18  ;  3  Wooddes.  Lect.  lii.  p.  479  to  482  ;  Id.  486,  490,  491. 

*  Thia  aeclioD,  and  the  ancceeding  sectiona  to  ^  65,  were  in  the  fomn 
editions  mianumbeied  and  repealed  ;  and  they  are  iherefore  now  marked 
fj  S4.  a,  t)  64.  b,  &o.  to  ^  64.  k,  after  which  the  nnmben  regolarlj  proceed, 
as  before. 

s  Blaoahard  on  Limit,  ch.  4,  p.  61 ;  Edsell  d.  Baehanan,  1  Yea.  R.  83 ; 
Cora.  Dig.  Chanc  1 ;  Milford,  PI.  Eq.  269  to  S74  ;  1  Madd.  Ch.  Pr.  79, 
80;  3  Madd.  Ch.  Pr.  S44 ;  Smith  n.  Clay,  3  Bro.  Ch.  R.  640,  note;  Chol- 
mondeley  v.  Clinlon,  3  Jack,  tt  Walk.  156;  post,  ^  598. 
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And  yet  there  are  cases,  in  which  the  Statutes  would 
be  a  bar  at  law,  hut  in  which  Equity  would,  notwith- 
standing, grant  relief;  and  on  the  other  hand,  there  are 
cases,  where  the  Statutes  would  not  be  a  bar  at  law, 
but  where  Equity,  notwithstanding,  would  refuse  relief.' 
But  all  these  cases  stand  on  special  circumstances, 
which  Courts  of  Equity  can  take  notice  of,  when 
Courts  of  Law  may  be  bound  by  the  positive  bar  of 
the  Statutes.  And  there  are  many  other  cases,  where 
the  rules  of  Law  and  Equity,  on  similar  subjects,  are 
not  exactly  coextensive,  as  to  the  recognition  of  rights, 
or  the  maintenance  of  remedy*  Thus,  a  person  may 
be  tenant  by  the  courtesy  of  his  wife's  trust  estate ;  but 
she  is  not  entitled  to  dower  in  his  trust  estate.^'  So, 
where  a  power  is  defectively  executed,  Equity  will 
often  aid  it ;  whereas,  at  Law  the  act  is  wholly  nuga- 
tory.* 

§  64  h.  Other  illustrations  of  the  same  maxim  may 
be  drawn  from  the  known  analogies  of  legal  and  trust 
estates.  In  general,  in  Courts  of  Equity,  the  same 
construction  and  effect  ai%  given  to  perfect  or  executed 
trust  estates,  as  are  given  by  Courts  of  Law  to  legal 
estates.     The  incidents,  properties,  and  consequences 


1  See  Pickeriog  e.  Lord  Stamrord,  3  Ves.  jr.  369 ;  Id.  563  ;  2  Mudd. 
Ch.  Fr.  '241  lo  347 ;  Mitford,  PI.  Eq.  289  to  374 ;  Blanibard  oa  Limit. 
ch.  4,  p.  61,  Bl,  B2,  8S  1  1  Foobl.  Eq.  B,  I,  oh.  4,  ^  27,  note  (;)  ;  Staek- 
boii*e  V.  Barnstown,  10  Ves.  46S ;  Bond  f.  Hopkina,  1  Sch.  &  Lef.  413  ; 
1  Fonbl.  Eq.  B.  1,  ch.  1,^3,  note  (^) ;  Conpete.  Cowper,  2  F.Will. 
753. 

»  See  Earl  of  Bslh  v.  Sherwin,  10  Mod.  B.  1,  8 ;  S.  C.  1  Bro.  Pari.  C. 
370;  Doc.  ftnd  Slad.  Dt&l.  I,  ch.  SO. 

3  Craise,  Dig.  tit.  12,  ch.  2,  ^  15;  1  Fonbl.  Eq.  B.  1,  cb.  6,  \  9,  note 
(0- 

*  I  Fonbl.  Eq.  B.  1,  eh.  1,  ^  7,  and  note  Ibid. ;  Id.  B.  1,  ch.  4,  §  35, 
note  (A). 
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of  the  estates  are  the  same.  The  same  restrictioDS  are 
applied,  as  to  creating  estates,  and  boanding  perpehi- 
ties,  and  giving  absolute  dominion  over  property.  The 
same  modes  of  construing  the  language  and  limitations 
of  the  trusts  are  adopted.^  But  there  are  exceptions, 
as  well  known  as  the  Tule  itself  Thus,  executory 
trusts  are  treated  as  sasceptible  of  various  modifica- 
tions and  coustnictioDS,  not  applicable  to  executed 
trasts.'  And  eveu  at  law,  the  words  in  a  will  are  w 
may  be  difierently  construed,  when  applied  to  personsl 
estate,  from  what  they  are  when  implied  to  real  estate. 
In  short,  it  may  be  correctly  said,  that  the  maxim,  that 
Equity  follows  the  law,  is  a  maxim  liable  to  many  ex- 
ceptions;  and  that  it  cannot  be  generally  affinned, 
that,  where  there  is  no  remedy  at  law  in  the  given  case, 
there  is  none  in  Egaity ;  or,  on  the  otiier  hand,  that 
Equity,  in  the  administration  of  its  own  principles,  is 
utterly  regardless  of  the  rules  of  law.' 

§  64  c.  Another  maxim  is,  that  where  there  is  equal 
Equity,  the  -law  must  prevail.*  And  this  is  generally 
true ;  for,  in  sach  a  case,  th^  Defendant  has  an  eqnal 
claim  to  the  protection  of  a  Court  of  Equity  for  his  title, 
as  the  Plaintifi"  has  to  the  assistance  of  the  Court  to 
assert  his  title ;  and  then,  the  Court  will  not  interpose  on 
either  side ;  for  the  rule  there  is,  In  eegvaU  jure  m^m 


1 3  Woodd^fl.  Lect  lii.  p.  479  to  462  ;  1  Fonkl.  Eq.  B.  1,  eh.  3,  (  1,  p. 
147,  note  (i) ;  Cowper  o.  Cowper,  2  P.  Will.  75S. 

■  3  Wooddei.  Leet-Iix.  p.  480  to  483;  1  Foobl.Eq.  B.  l,ch.  3,  ^  l,p. 
147,  note  {b). 

3  Kemp  V.  Pryor,  7  lei.  249,  S50. 

4  1  Fonbl.  Eq.  B.  1,  cb.  4,  >'  S5,  and  nole  ;  I',  oh. '.  H  !  '~  '^'x^' 
Eq.  B.  6,  eh.  3,  %  3,  and  note  (e)  ;  Id.  B.  3,  eh.  3,  H  :  Mitford,  P).  Eq. 
274  ;  Jerem;,  Eq.  Jiuiad.  885  ;  Fiiiaimmoiie  v.  Guntier,  7  Ctaoch,  S 
16 ;  CeldweU  «.  Ball,  t  T.  R.  214. 
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eti  conditio  posaidenHs.^  And  the  Equity-  is  equal  be- 
tween persons,  who  have  been  equally  innocent,  and 
equally  diligent.-  It  is  upon  this  account,  that  a  Court 
of  Equity  constantly  refuses  to  interfere,  either  for  re- 
lief or  discovei-y,  against  a  boTid  fide  pnrchaser  of  the 
legal  estate  for  a  valuable  consideration,  with  notice  of 
the  adverse  title,  if  he  chooses  to  avail  himself  of  the 
defence  at  the  proper  time  and  in  the  proper  mode." 
And  it  extends  its  protection  Squally,  if  the  purchase 
is  originally  of  an  equitable  title  without  notice,  and 
afterwards,  with  notice,  the  party  obtains,  or  buys  in  a 
prior  legal  title,  in  order  to  support  his  equitable  title.^ 
This  doctrine  applies  strictly  in  all  cases,  where  the 
title  of  the  Plaintiff,  seeking  relief,  is  equitable.  Bat 
it  yet  remains  a  matter  of  some  doubt,  irhether  it  is 
applicable  to  the  case  of  a  Plaintiff,  seeking  relief  upon 
a  legal  title.*  The  purchaser,  however,  in  all  cases, 
must  hold  a  legal  title,  or  be  entitled  to  call  for  it,  in 
order  to  give  him  the  full  protection  (?f  his  defence ;  for, 
if  his  title  be  merely  equitable,  then  he  must  yield  to  a 


1  Mitf.  PI.  Eq.  [315}  S74 ;  1  FoqU.  Eq.  B.  t,  ch.  4,  ^  35 ;  Id.  ch.  S, 
^3:1  Madd.  Ch.  Fr.  170,  ITl ;  Jeremy  od  Eqoiij  JuTisj.  S83  ;  Jeriatd 
p.  Saunders,  Q  Ves.  jr.  454  ;  Q  Fonbl.  Eq.  B.  3,  ch.  3,^1.' 

>  See  Sugden  od  Vendors,  (7(h  edii.)  eh.  16,  p.  713,  &c.  %  10  ;  Id.  ch. 
16,  p.  757,  762,  783  ;  Grounds  and  Rudim.  of  the  Law,  U.  23G,  (edit. 
1751)  1  Storj>  on  Eq.  PI.  ^  603,  604,  805,  806. 

3S«eSii^en  en  Vendors,  (7ih  edit.)  ch.  16,p.'71S,  73S;  1  Fonbl.  Eq. 
B.  1,  ch.  4,  %  35,  Dote  (e)  \  PoBt,  ^  108,  139,  154,  S65,  381,  400,  434, 
436  :  GrAsrernor  c.  Allen,  0  Paige,  R.  74,  76,  77. 

1  Sugden  on  Vendors,  ch.  18,  (7lh  edit.)  p.  783,  763;  Id.  ch.  18,  Svot. 
300,  310.  (Oih  edit.)  ;  Jeremi  Ex.  Juris.  285.  —  It  js  sn  apparent  aoo- 
malf  ia  iha  general  dscirine,  that  it  should  be  inapplicable  to  a  bill  foi 
Teller  founded  on  a  lefts!  title.  Against  such  »bill.  Lord  Thurlow  deci- 
ded ihal  a  plea  of  a  bond  fide  purchase,  without  notice,  was  no  protection  ; 
Williams  v.  Lambe,  4  Bro.  Ch.  C.  354.  Lord  Loaghborong h  seems  to 
have  eoiertained  a  different  opiaion  ;  and  the  point  has  been  cootested  by 
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legal  and  equitable  title  ia  the  adverse  party,'  So,  the 
parchaser  must  have  paid  his  purchaBe-money  before 
notice,  for  otherwise  he  will  not  be  protected ;  and  if 
he  hare  paid  a  part  only,  he  will  be  protected^  /onie 
only.' 

§  64  d.  But,  even  when  the  title  of  each  party  is 
purely  equitable,  it  does  not  always  follow  thiit-  tbe 
maxim  admits  of  no  preference  of  the  one  over  the 
other.  For,  where  the'equitiea  are  in  other  respects 
equal,  still  another  maxim  may  prevail,  which  is  Qii 
prior  est  in  tempore,  potior  est  injwe  ;  for  precedency  in 
time  will,  under  many  circumstances,  give  an  advan- 
tage, or  priority  in  right/      Hence,  when  the  legil 

tome  slementtry  ntitcn,  and  sapported  bj  others,  Mr.  Bell,  in  bit  nitt 
10  Ihe  cue,  3  Bio,  Ch,  C.  SC4,  inaista  on  Laid  Thnrlov's  dootrioe  being 
light;  so  do  Mi.  Ropei,  and  Ml.  Beamea.  But  Mr.  Sagden  ireiuitw 
incoirect.  See  Jemrd  v.  Saanden,  S  Vee.  jr.  454,458  ;  Sagden  on  Teg. 
dore,  (7th  ei.)  763,  763  ;  Id.  ch.  18,  (9Ih  ed.)  S  vol.  309,  310 ;  Ropei, 
Hasband  and  Wife,  446,  447  ;  Post,  \  410,  note  (1)  ;  Id.  ^  4K,  e30, 
631.  —  In  Collins  o.  Aicher,  1  Russ.  &  Mjloe,  2f^,  292,  Sir  John  Ledi 
followed  the  ease  of  Williams  v.  Lambe  ;  and  held,  that  the  pail;  vui 
bona  fide  puichaaei  for  a  valuable  consideration  wilhoat  noiica,  ma  dh 
available  as  a  defence  againtt  a  plaintiff,  who  relies  upon  a  legal  tiOc— 
On  the  othei  hand,  Lord  Abinger,  in  Pajne  v.  Compton,  (3  Y.  h  Call 
457,  461,}  held,  that  anch  a  parchaee  waa  a  good  defence  against  iiy 
claim  in  Equity  bfthe  owner  of  the  legal  estate.  See  also  Woodi.Mtai, 
1  Sumnei,  R.  504. 

t  Sugden  on  Vendara,  (Tth  ed.)  ind  Id.  ch.  18  (9lh  ed.),  3  To1.p.3», 
310  ;  Id.  ch.  18,  p.  767  to  763  ;  GioQnds  and  Rudim.  of  the  Law.  M.  S96, 
(ed.  1751)  ;  Com.  Dig.  Chancery,  4  W.  ]Q ;  Davies  d,  Aoslin,  I  Vea.  jt. 
247 ;  Skirtas  tr.  Craig*  7  Cranch,  R.  34 ;  Whitfield  v.  Faassal,  1  Vn. 
387  ;  Jeremy  on  Equity  Jariad.  286. 

3  Wood  V.  Mann,  1  Sumner,  R.  606,  578 ;  Ftagg  v.  Mann,  9  Snmser, 
R.  4B7  ;  Post,  ^  1503. 

3  1  Fonbl.  Equity,  B.  1,  ch.  4,  ^  Q5  ;  Fitxaimmons  v.  Guestier,  7  Cnncb, 
2;  Berry  o-ilutual  Ins.  Co.  2  John.  Ch.  R.  COS  ;  Beckett  o.  CorileT, 
1  Blown,  Cb.  R.  368 ;  Mackrett  v.  Symmona,  15  Ves.  R.  354;  Berryv. 
Mutual  Inanr.  Co.  2  John.  Ch.  R.  608.  See  Post,  4  481  a. ;  Minor  (. 
Schenck,  3  Hill,  N.  Y.  R.2S8;  Cherry  b.  Monro,  3  Bazb.  Oi.R.eiS; 
Van  Meter  o.  McFadden,  8  B.  Monroe,  43S. 
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estate  is  outstanding,  eqnitable  incnmbraDces  must  be 
paid  according  to  priority  of  time.'  And  wlienever 
the  equities  are  unequal,  there  the  preference  is  con- 
stantly given  to  the  soperior  Equity.' 

§  64  e.  Another  maxim  of  no  small  eztent  is,  that 
he  who  seeks  Equity,  most  do  Equity.^  This  maxim 
principally  applies  to  the  party,  who  is  ■seeking  relief, 
in  the  character  of  a  Plaintiff  in  the  Court  Thus,  for 
instance,  if  a  horrower  of  money  upon  usurious  inte- 
rest seeks  to  hare  the  aid  of  a  Court  of  Equity  in  can- 
celling, or  procuring  the  instrument  to  be  delivered  up, 
the  Court  will  not  interfere  in  his  favor,  unless  upon 
the  terms,  that  he  will  pay  the  lender  what  is  really 
and  bond  fide  due  to  him.  But  if  the  lender  comes  into 
Equity,  to  assert  and  enforce  his  own  claim  under  the 
instrument ;  there  the  borrower  may  show  the  invalidity 
of  the  instrument,  and  have  a  decree  in  his  favor  and  a 
dismissal  of  the  bill,  without  paying  the  lender*  any 
thing,  for  the  Court  will  never  assist  a  wrong  doer  in 
efTectnating  his  wrongful  and  illegal  purpose.*  And 
the  like  principles  will  govern  in  other  similar  cases, ' 
where  the  transaction  is  not,  as  between  the  parties, 
grossly  &audulent,or  otherwise  liable  to  jost  exception.' 
Many  other  illustrations  of  the  maxim,  of  a  different 
nature,  may  readily  be  put.    As,  where  a  second  incum- 


>  ISid,  DoU  (t).    See  BUke  o.  HnQgerford,  Prec.  Ch.  158. 

■  Jeremy,  Eq.  Jaiiid.  3S5,  See. 

■  Grounds  and  Radim,  of  the  Law,  M.  175;  Id.  179  (edit.  17SI) ;  Com. 
Dig.  Chan.  3  F.  3  ;  McDonald  t>.  Neilson,  2  Cowp.  R.  139,  Ftttr  v.  Sher- 
iffii,  4  Hare,  R.  521 ;  Hanson  c.  Keatbg,  4  Ibid.  4 ;  Bowser  e.  Colby, 
1  Ibid.  143 ;  Secreit  c.  McEenDS,  1  Slrob.  Eq.  R.  396,  7  B.  Monioe,  fi7t. 

*  Fonbl.  Eq.  B.  1  ch.  1,  ^  3,  note  (h) ;  Id.  B,  I,  eh.  3,  ^  IS  ;  Maaon  v. 
Gardiner,  4  Bro.  ch.  C.  445. 

9  Peacock  v.  Evans,  IS  Ves.  Sll ;  Grounds  and  Kadim.  of  the  Law,  M. 
175,'  179,  (edit.  1751). 
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brancer  seeks  relief  against  a  prior  incumbrancer, 
who  has  a  claim  to  tack  a  subsequent  security,  he 
shall  not  have  it  before  paying  both  securities.  So, 
where  a  husband  seeks  to  recover  his  wife's  property, 
and  he  has  made  no  settlement  upon  her,  he  shall  not 
have  it  without  making  a  suitable  eettlemeut.  So, 
where  an  heir  seeks  possession  of  deeds  in  the  posses- 
sion of  a  jointress,  he  shall  not  have  relief,  unless  upon 
the  terms  of  confirming  her  jointure.  So,  where  a 
party  seeks  the  benefit  of  a  purchase  made  for  him  in 
the  name  of  a  trustee,  who  has  paid  the  purchase-money, 
but  to  whom  be  is  indebted  for  other  advances,  he 
shall  not  be  relieved  but  upon  payment  of  all  the 
money  due  to  the  Trustee." 


'  Com.  Dig.  Chancorjr,  3  F.  3;  Sturgisn.  CIiampneyB,  H  Mylne  & 
Crii?,  97,  101,  102.  In  ihia  case  Ld.  Cullenhani  said  :  "  Undoubledly, 
for  many  purposes,  this  Court,  awing  upim  ihe  principle  of  following  ihe 
law,  deala  wiih  prt)[)City  coming  under  its  cunnizance  from  ihe  legal 
eslalo  being;  outstanding,  according  to  the  rights  whi^h  would  exist  at  law  ; 
but  that  is  far  from  being  universally  true,  Chulmondely  v.  Clinton, 
(2  Mer.  171  ;  2  J.  &  W.  1,)  and  the  authorities  upon  which  that  decision 
was  founded,  are  instances  lo  the  contrary.  There  are  many  cases  io 
vhich  this  court  wilt  not  interfere  with  a  right  which  the  possession  of  a 
legal  title  gives,  although  the  clTect  be  directly  oppdsed  to  its  own  princi- 
ples as  adminjslered  between  parties  having  equitable  interests  only,  such 
as  in  case  of  subsequent  incumbrancers,  without  notice,  gaining  a  preference 
over  a  prior  incumbrancer  by  procuring  the  legal  esiaie.  It  may  be  lo  be 
regretted,  that  the  rights  of  property  should  thus  depend  upon  accident, 
ond  be  decided  upon,  not  according  to  any  merits,  but  upon  grounds  puie- 
ly  technical.  This,  however,  has  arisen  from  the  jurisdiction  of  law  and 
equity  being  separate,  and  from  the  rules  of  equity,  (better  adapted  than 
the  simplicity  of  the  common  law  lo  the  complicated  transactions  of  the 
present  state  of  society,)  though  applied  to  suljjects  without  its  own  ex- 
clusive jurisdiction,  not  having,  in  many  cases,  been  extended  lo  control 
matters  properly  aubj.ect  lo  the  jurisdiction  of  the  courts  of  common  law. 
Hence  arises  the  extensive  and  beneficial  rule  of  Ibis  Court,  that  he  who 
asks  for  equity  must  do  equiiy,  that  is,  this  Coutl  refuses  its  aid  to  give 
to  the  plainliir  what  ihe  law  would  give  him  if  Ihe  courU 
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^  64  /.  Another  maxim  of  general  use  is,  that 
Eqaality  is  Equity ;  or,  as  it  is  sometimes  expressed, 
Equity  delighteth  in  Equality.^  And  this  Eqaalily,  ac- 
cording to  Bracton,  constitutes  Equity  it&elf ;' ^qtdtm 
est  rerum  convemetitia,  quce  paribus  in  causis  paria  jura 
desiderai,  ei  omtaa  vere  co-aguiparai,  et  dicUw  teqidtas, 
quasi  cBgucUiias?  This  maxim  is  Tariously  applied ;  as, 
for  example,  to  cases  of  contribution  between  co-con- 
tractors, sureties,  and  others ;  to  cases  of  abatement  of 
legacies,  where  there  is  a  deficiency  of  assets ;  to  cases 
of  apportionment  of  moneys  due  on  incumbrances  among 
different  purchasers  and  claimants  of  different  parcels  of 
the  land ;  and  especially  to  cases  of  the  marshalling 
and  distribution  of  equitable  assets."  For,  although  out 
of  legal  assets  payment  must  be  made  of  debts,  in  the 
course  of  administration,  according  to  their  dignity  and 
priority  of  right ;  yet,  as  to  equitable  assets,  all  debts 
are  generally  deemed  by  Courts  of  Equity  to  stand  in 
pari  jure,  and  are  to  be  paid  proportionally,  without 
reference  to  their  dignity,  or  priority  of  right  at  law.* 


had  JQiiMlictioa  lo  enfoTce  it,  wilhoot  impming  upon  him  conditions  nhich 
the  Court  considers  hs  oogbt  to  coiiipi]r  with,  althoagli  the  subject  of  the 
coodilion  should  be  one  which  ihie  Court  woald  not  otherwise  enforce. — 
If,  tbereforo,  ibis  Court  lefuaes  to  assist  a.  husband  «ho  has  aban- 
doned his  wjfe,  or  the  assignee  of  an  insolvent  hnsbsad  whoclaims  against 
iMth,  in  recDTeriug  property  of  the  wife,  wiihaot  secDiiog  out  of  it  for  her 
a  proper  nsinteDSnce  and  support,  it  not  onlj  does  not  violste  anj  ptinci- 
eiple,  but  acts  in  strict  eonfaroiii;  with  a  rule  bj  which  it  regulates  its 
proceeding*  in  other  cases." 

1  GroQDde  and  Rudim.  of  the  Law,  M.  91,  (edit.  ITSl)  ;  Petit  v.  Smiib, 
I  P.  Will.  S  ;  Hulme  t>.  Cbitty,  9  BeaTao'e  R.  437. 

»  BractoQ,  Lib.  l.cap.  3,^20;  Plowden,  Comm.  467;  Co.  Litt  24. 

B  Groonda  and  Kndim.  of  the  Law,  M.  91,  (edit.  17S1)  ;  1  Wooddes. 
I>eet.  Wi.  p.  486,  487,  4BS,  490  ;  Shepherd  v.  Gurnsej,  S  Paige,  R.  357. 

4  3  Wooddes.  LeoL  Mil.  p.  466  to  468  ;  Shepherd  v.  Guernsey,  9  Paige, 
B.  357. 
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And,  here,  we  have  aoothet  illustration  of  the  doctrine, 
that  Equity  does  not  always  follow  the  law.' 

§  64  g.  Another,  and  the  last,  maxim  which  it  seems 
necessary  to  notice,  is,  that  Equity  looks  upon  that  as 
done,  which  ought  to  have  been  done.  The  true  mean- 
ing of  this  maxim  is,  that  Equity  will  treat  the  subject- 
matter,  as  to  collateral  consequences,  and  incidents,  in 
the  same  manner,  as  if  the  Qnal  acts,  contemplated  by 
the  parties,  had  been  executed,  exactly  as  they  ought 
to  have  been;  not  as  the  parties  might  have  executed 
them.'  But  Equity  will  not  thus  consider  things  in 
favor  of  all  persons  j  but  only  in  favor  of  such  as  have 
a  right  to  pray  that  the  acts  might  be  done.^  And  the 
rule  itself  is  not,  in  other  respects,  of  universal  applica- 
tion ;  although  Lord  Ilardwicke  said,  that  it  holds  in 
every  case  except  in  dower.*  The  most  common  cases 
of  the  application  of  the  rule  are  under  agreements. 
All  agreements  are  considered  as  performed,  which  are 
made  for  a  valuable  consideration,  in  favor  of  persons 
entitled  to  insist  upon  their  performance.  They  are  to 
be  considered,  as  done  at  the  time,  when,  according  to 
the  tenor  thereof,  they  ought  to  have  been  performed. 
They  are,  also,  deemed  to  have  the  same  consequences 
attached  to  them;  so  that  one  party,  or  his  privies, 


1  1  Fonbl.  Eq.  B.  4,  Pt.  3,  ch.  2,  ^  1,  and  now  ;  I  Madd.  Ch.  Pt.  \m  \ 
Martin  c,  Harlin,  1  Vcs.  211  ;  2  Black.  Comm.  511,  512;  Lewin  k.  Oak- 
ley, 3  Alt.  50  ;  Newton  V.  Bennel,  1  Browr,  Ch.  Cas.  IBS;  Silk  u. 
Prime,  1  Bro.  Ch.  Cos.  138,  note  ;  Hailewood  «.  Pope,  3  P.  Will.  322 ; 
Mnses  V.  Murgilroyd,  IJulins.  Ch.  R.  119;  Livingston  t-.  Newkirk, 
SJ.ihns.  Ch.  R.  319. 

a  1  Fonbl.  Eq.  B.  1,  ch,  G,  ^  fl ;  Francis,  Maxims,  M.  196  (edit.  1T51)  ; 
I  W.  Black.  139.     See  Alwood  v.  Vinccnl,  17  Conn.  575. 

3  Burqeas  u.  Wheats,  1  W.  Black.  IS.l,  129;  Crablree  b.  Bramble, 
3  Alk.  987  ;   1  Fonbl.  Equity,  B.  1,  ch.  0,  \  9,  note  (.'). 

■1  Crablree  u.  Bramble,  3  Alk.  067. 
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shall  not  derive  benefit  by  his  lacbes  or  neglect; 
and  the  other  party,  for  whose  profit  the  contract  was 
designed,  or  his  privies,  shall  not  sufier  thereby.'  Thus, 
money  convenanted,  or  devised,  to  be  laid  out  in  land, 
is  treated  as  real  estate  in  Equity,  and  descends  to  the 
heir.  And,  on  the  other  hand,  where  land  is  contracted, 
or  devised,  to  be  sold,  the  land  is  considered  and  treat- 
ed as  money.'  There  are  exceptions  to  the  doctrine, 
where  other  equitable  considerations  intervene,  or  where 
the  intent  of  the  parties  leads  the  other  way ;  but  these 
demonstrate,  rather  than  shake,  the  potency  of  the 
general  rule.^ 

§  64  h.  There  are,  also,  one  or  two  rules,  as  to  the 
extent  of  maintaining  jurisdiction,  which  deserve  notice 
in  this  place,  as  they  apply  to  various  descriptions  of 
eases,  and  pervade  whole  branches  of  Equity  Jurispru- 
dence, and  Cannot,  therefore,  with  propriety,  be  exclih 
sively  arranged  under  any  one  head. 
*.v  §  64  1,  One  rule  is,  that,  if,  originally,  the  jurisdic- 
tion has  properly  attached  in  Equity  in  any  case,  on 
account  of  the  supposed  defect  of  remedy  at  law,  that 
jurisdiction  is  not  changed  or  obliterated  by  the  Courts 
of  law  now  entertaiDing  jurisdiction  in  such  cases,  when 
they  formerly  rejected  it.  This  has  been  repeatedly 
asserted  by  Courts  of  Equity,  and  constitutes,  in  some 
sort,  the  pole-star  of  portions  of  its  jurisdiction.  The 
reason  is,  that  it  cannot  be  left  to  Courts  of  Law  to 


I  GroatulaandRqdim.aftbeL&w,  M.  106,  (edit.  1751.) 
>  1   Funbl.   Eq.  B.    I,  ch.  6,  ^  0,  note  (0;    Gilbert,  Lex  PrKtor, 
343,  844;  Fletcher  tr.  Ashbnrner,  I  Bro.  Ch,  C.  497;  Craig  v.  Leslie, 
3  Wfaett.  R.  503,  577 ;  3  Wouddea.  Leei.  Iviii.  p.  466,  468. 

3  Ibid.  —  The  whole  or  tbia  doctrine  was  very  mach  considered  bj 
the  Supreme  Coart,  in  the  case  or  Craig  u.  Lealie,  3  Wheaton,  R.  563, 
«hero  a  Tery  elaborate  opinion  wa«  delivered  b;  Mr.  Joatice  Washington. 
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enlarge,  or  to  restrain  the  powers  of  Courts  of  Equity 
at  their  pleasure.  The  jurisdiction  of  Equity  like  that 
,of  Law,  must  be  of  a  permanent  and  fixed  character. 
There  can  be  no  ebb  or  flow  of  jurisdiction,  dependent 
upon  external  changes.  Being  once  vested  legitimately 
in  the  Court,  it  must  remain  there,  until  the  Legislature 
shall  abolish,  or  limit  it;  for,  without  some  positive  act, 
the  just  inference  is,  that  the  legislative  pleasure  is, 
that  the  jurisdiction  shall  remain  upon  its  old  founda- 
tions. This  doctrine  has  been  a  good  deal  canvassed  in 
moderatimflsj  and  it  has  been  especially  the  subject 
of  commentary  by  some  of  the  greatest  Equity  Judges 
who  have  ever  adorned  the  Bench,^  »Lord  Eldon,  upon 
one  occasion,  said:  "Upon  what  principle  can  it  be 
said,  [that]  the  ancient  jurisdiction  of  this  Court  is  de- 
stroyed, because  Courts  of  Law  now,  very  properly, 
perhaps,  exercise  that  jurisdiction,  which  they  did  not 
exercise  forty  years  ago?  Demands  have  been  fre- 
quently recovered  in  Equity,  which  now  could  he  with- 
out difficulty  recovered  at  law,  &c.  I  cannot  hold, 
that  the  jurisdiction  is  gone,  merely  because  the  Courts 
of  Law  have  exercised  an  equitable  jurisdiction." " 

§  64  k.  Another  rule  respects  the  exercise  of  juris- 
diction, when  the  title  is  at  law,  and  the  party  comes 
into  Equity  for  a  discovery,  and  for  a  relief,  as  conse- 
quent on  that  discovery.  In  many  cases  it  has  been 
held,  that,  where  a  party  has  a  just  title  to  come  into 
Equity  for  a  discovery,  and  obtains  it,  the  Court  will  go 


'  Sec  Atkinson  v.  Leonard,  3  Bro.  Cli,  U.  SIS  ;  Es  pane  Greenway, 
6  Vea.  91-i  ;  East  India  Company  f.  BmlJam,  !)  Ves.  -103,  4G0  ;  Brome- 
ley  V.  Holland,  7  Ves.  lU  lo  'J[  ;  Coiiper,  Eq.  Tl.  ch.  3,  p.  ISG,  129. 
See  aleo  Biddle  c,  Moore,  3  Bair,  IHl. 

2  Kemp  V.  Pryor,  7  Ves,  24'.l,  250. 
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OD,  and  give  him  the  proper  relief;  and  not  turn  him 
roaod  to  the  expenses  and  inconveniences  of  a  double 
sait  at  law.  The  jurisdiction  having  once  rightfully 
attached,  it  shall  be  made  effectual  for  the  puq)08e3  of 
complete  relief.  And  it  has  accordiDgly  beerrlaid  down 
by  elementary  writers'  of  high  reputation,  that  "  The 
Court,  having  acquired  cognizance  of  the  suit  for  the 
purpose  of  discovery,  will  entertain  it,  for  the  purpose 
of  relief,  in  most  ^es  of  fraud,  account,  accident,  and 
mistake." '  The  ground  is  stated  to  be  the  propriety  of 
preventing  a  multiplicity  of  suits;'  a  ground,  of  itself 
quite  reasonable,  and  suflScient  to  justify  the  relief,  and 
one,  upon  which  Courts  of  Equity  act,  as  we  shall  pre- 
sently see,  as  a  distinct  groand  of  original  jurisdiction.^ 


1  1  Fonbl.  £q.  B.  1,  ch.  1,  ^  3,  note  (f);  Coop.  Eq.  PI.  Introd. 
p.  xxxi. ;  Hiddletown  Bank  v.  Bum,  3  Cono.  R.  135. 

>  The  paauge  from  Fonblanqoe  on  Equity  deserves  to  be  qaoled  at 
Urge.  "  The  ooncerrence  of  jurUdictioii  ma;,  in  the  greater  numbei  of 
OMes  in  which  it  is  exercised,  be  juBlified  bj  the  ptopriaty  of  prevenling 
a  moltiplioit;  of  suits ;  for,  as  the  mods  of  pcooeeding  in  Coarta  of  Law 
reqaiiBB  the  plaioiifi'  to  establish  bis  oase  without  enabling  him  to  draw 
tho  neeetsarj  evidence  from  the  examicalion  of  the  dsfendant,  justice 
conld  never  be  attained  at  law  in  those  esses  wherv  the  pnecipal  facts 
to  be  proved  b;  one  part;  are  coefined  to  the  knowledge  of  tbe  other 
parij.  In  such  cases,  therefore,  it  becomes  necessarj;  for  ibe  party 
warning  saoh  evidence  to  resort  to  the  extraordinary  powers  of  a  Coort 
of  Bqaitj,  which  will  compel  the  neoessar;  discovery ;  and  the  Conit, 
having  acquired  eogniaance  of  the  au  t  for  the  purpose  of  discovery,  will 
entertain  it  for  the  purpose  of  relief,  in  moat  cases  of  fraud,  account, 
aecident,  and  mistake." 

3  See  Jeeua  College  v.  Bloom,  3  Atk.  362,  363.  In  Pearee  c.  Cres- 
wick,  2  Hare,  R,  393,  Mr.  Vice-Chancelloi  Wigram  said  ;  "  The  first 
pTopoution  relied  upon  by  the  plaintiff  in  support  of  the  Equity  of  his 
bill  was  Ibis,  that  the  case  was  one  in  which  tbe  right  to  discovery  would 
carry  with  it  the  tight  to  reiief.  And,  undoubtedly,  diela  are  to  be  met 
with  tending  directly  lo  the  concksion,  that  Ibe  right  to  discovery, may 
entitle  a  plaiotiff  lo  relief  also.  In  Adiey  v.  The  Whitstable  Company, 
(17  Ves.  389,)  I.otd  Eldonssys:  '  There  is  no  mode  of  aaoenaioiog  what 
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§  65.  It  13  observable,  that  the  guarded  langnage 
used  is,  "la  most  cases,"  although  it  is  certainly  diffi. 
cult  to  perceive  any  solid  ground,  why  the  jnrisdietion 
should  not  extend  to  all  cases,  embraced  by  the  genera] 
principle.  But  the  qualification  is  made  with  Teferenee 
to  the  bearing  of  some  of  the  authorities.  The  learned 
author  of  the  Treatise  on  Equity,'  has  laid  down  tin 
principle  in  the  broadest  terms.  "And  when,"  (sayi 
he,)  "  this  Court  can  determine  the  fcatter,  it  shall  not 
be  a  handmaid  to  the  other  (Jourts ;  nor  beget  a  snitto 


is  due,  except  an  accoant  in  a  Conrt  of  Eqnity ;  but,  it  u  said,  the  putj 
may  have  ditcovery  and  theo  go  to  law.  Tbe  answer  to  that  ia,  tb«  ibe 
right  to  the  disooTery  carries  along-  nilh  it  tbe  right  to  relief  in  Eqnilj.' 
In  Ryle  V.  Haggle,  (1  Jac.  &  V^alk.  336,)  Sir  Thomas  PlnnieTnid: 
*  When  it  is  admitted  that  a  part;  comes  here  properly  for  the  diacote^, 
the  Court  is  never  disposed  to  occasion  a  maliipliciCy  of  aaits  bT  nuluni 
him  go  to  a  Court  of  I^w  for  the  relief.'  And  in  McKenzie  v.  Johmtm, 
(4  Madd.  373,)  Sir  J.  Leach  aays  :  ■  The  plaintiff  can  odIj  lean  fm 
this  discovery  of  the  defendants  how  they  have  acted  in  the  eiecuiioD  of 
their  agency,  and  it  would  be  most  unreasonable  that  he  shoold  pajlbm 
for  that  disoorery  if  it  tamed  out  that  they  had  abused  hia  coaGdesn; 
50t  such  mast  b    the  case  if  a  bill  (br  relief  will  not  lie.' 

"  Now,  io  a  case  in  which  I  think  that  justice  requires  the  Court,  irpH- 
aible,  to  find  an  Equity  in  this  bill,  to  enable  it,  once  for  all,  to  itciit  tbe 
qnestion  between  the  parties,  I  shentd  Telnclaotly  depriva  the  plaint  oT 
any  remedy  to  which  tbe  ^icto  I  have  referred  to  may  entitle  hinj,  Sot 
I  confess  the  argnments  founded  npon  these  dicta,  appear  U>  me  Io  te 
exposed  Io  the  objection  of  proving  far  too  much.  They  can  od^  be 
reconciled  with  the  orditiary  practice  of  the  Coart,  by  nDderstandiDg  ikn 
as  hBTiDg  been  uttered  with  reference  in  each  caee  to  the  subjeci-naiiei 
to  which  they  wete  applied,  and  not  as  laying  down  »uy  abstract  prapo- 
ulion  so  wide  as  the  plaintiff'a  argument  requirea.  I  think  this  part  of 
the  plaintiff's  case  esnnol  be  slated  more  highly  in  his  favor  th*a  thii, 
that  the  necessity  a  party  may  be  nnder  (from  the  very  nature  of  a  giioi 
transaction  I  to  come  into  Equity  for  discovery,  ia  a  cironmstance  la  be 
regarded  in  deciding  upon  the  distinct  and  independent  qnestion  of  eqaiu- 
ble  juiisdictioii ;  further  than  this  I  hare  tiot  been  able  to  follow  ihii 
bnmch  of  the  plaintiffs  argument." 

1  Mr.  Batlow. 
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be  ended  elsewhere."^  There  are  many  authorities, 
which  go  to  support  this  proposition.  Bat  there  are 
many,  also,  'which  are  irreconcilable  with  it,  or  at  least 
which  contain  exceptions  to  it. 

$  66.  Mr.  Fonblanque  has  remarked :  "  There  are 
some  cases,  in  which,  though  the.  plaintiff  might  be  re- 
lieved at  law,  a  Court  of  Equity,  having  obtained  juria- 
diction  for  the  purpose  of  discovery,  will  entertain  the 
suit  for  the  purpose  of  relief.  But  there  certainly  are 
other  cases,  when,  though  the  plantifF  may  be  entitled 
to  discovery  he  is  not  entitled  to  relief.  To  strike  out 
the  distinguishing  principle,  upon  which  Courts  of 
Equity  in  such  cases  have  proceeded,  would  be  ex- 
tremely usefuL  But,  after  having  given  considerable 
attention  to  the  subject,  I  find  myself  incapable  of  re- 
conciling the  various  decisions  upon  it."'  What  the 
learned  author  desired  to  ascerttun,  has  been  found 
equally  embarrassing  to  subsequent  inquirers;  and 
there  is  a  distressing  uncertainty  in  this  branch  of 
Equity  Jurisdiction  in  England.' 

§  67.  In  cases  of  account,  there  seems  a  distinct 
ground  upon  which  the  jurisdiction  for  discovery 
should  incidentally  carry  the  jurisdiction  for  relief. 
In  the  first  place,  the  remedy  at  law,  in  most  cases  of 
this  sort,  is  imperfect  or  inadequate.  In  the  next 
place,  where  this  objection  does  not  occur,  the  disco- 
very sought  must  often  be  obtained  through  the  instru- 
mentality of  a  master,  or  of  some  interlocutory  order 
of  the   Court ;   in  which  case  it  would  seem  strange, 

>  3  FoDbl.  Eq.  B.  6,  ch.  3,  ^  6.— Thia  ia  the  Tei;  laagDige  of  the 
Lotd  Keeper  (aftetwarda  Lord  Chancellor  Notungham,)  in  Parker  o. 
Dee,  3  Ch.  Caa.  200,  201. 

>  2  Fonbl.  B.  6,  ch.  3,  ^  6,  note  (r). 

3  Coop.  Eq.  PI.  ch.  3,  {  3,  p.  188, 189. 

■Q.  «rjL  — TOL.  1.  8 
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that  the  Coart  should  grant  some,  and  not  proceed  to 
fiill,  relief.'  In  the  next  place,  in  cases  not  falling 
under  either  of  these  predicaments,  the  compelling  of 
the  prodactioQ  of  vouchers  and  documents  would  sem 
to  belong  peculiarly  to  a  Court  of  Equity,  and  to  be  a 
species  of  relief.  And,  in  the  last  place,  where  neither 
of  the  foregoing  principles  applies,  there  is  great  force 
in  the  ground  of  suppressing  multiplicity  of  suits,  con- 
stituting, as  it  does,  a  peculiar  ground  for  the  iutei- 
ference  of  Equity.* 

§  68.  Coses  of  accident  and  mistake  furnish  like 
reasons  for  extending  the  jurisdiction  to  relief  Trheie 
it  attaches  for  discovery.  The  remedy  at  law  is  not 
in  such  cases,  (as  we  shall  presently  see,)  either  com- 
plete or  appropriate.  And  cases  of  fraud  are  least  of 
all  those  in  which  the  complete  exercise  of  the  juris- 
diction of  a  Court  of  Equity  in  granting  relief  onghf 
to  be  questioned  or  controlled  ;  since,  in  addition  to  all 
other  reasons,  fraud  constitutes  the  most  ancient  fonnd- 
ation  of  its  power ;  and  Equity  sifts  the  conscience  (^ 
the  party,  not  only  hy  requiring  his  own  answer  under 
oath,  but  by  subjecting  it  to  the  severe  scrutiny  of 
comparison  with  other  competent  testimony ;  thus  nsr- 


1  3  Black.  Comm.  137  ;  Mitf.  Eq.  PI.  bj  Jerem;,  p.  119,  190,  Hi; 
Corporalina  of  Carlisle  e.  Wilson,  13  Vea.  376,  279. 

9  See  JesDB  College  v.  Bloom,  3  Aik.  362;  S.  C.  Amblei,  R.  51.— 
The  full  concuTTeney  of  jurisdiciton  o(  Courts  of  Equity  foT  relief  in  til 
mUtera  of  acconnt,  whether  there  he  a  remedj  at  law  or  Dot,  seenu  to 
have  besD  largely  insisied  on  bj  Lord  Erskiae,  in  The  Corporation  of 
Carliale  v.  Wilson,  (13  Ves.  278,  379.)  And  it  was  posiliTelj  asaerted 
by  the  Court  of  Errors  in  New  York,  io  Ludiow  o.  Simond,  (9  Cainei, 
Caa.  in  Err.  3B,  30,  63,  51.)  In  Ryle  v.  Haggle,  (1  Jac.  &  Walk.  331.) 
the  Master  of  the  Rolls,  aaid  :  "  When  it  is  odmiiled  that  a  part;  comet 
here  properly  for  a  diacoTerj,  the  Court  ia  iKver  diapoaed  to  ocession  a 
multiplicity  of  auita,  by  making  him  go  to  a  court  of  law  for  the  relief." 
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rowing  the  chances  of  saccessfal  evasion,  and  com- 
pelling the  party  to  do  equity,  as  it  shall  appear  upon  a 
full  survey  of  tha  whole  transaction.  Indeed,  in  many 
cases  of  fraud,  what  should  be  the  nature  and  extent  of 
the  redress,  whether  it  should  be  wholly  legal  or  wholly 
equitable,  or  a  mixture  of  both,  can  scarcely  be  de- 
cided, but  upon  a  full  hearing*upon  all  the  proceedings 
in  the  cause. 

§  69.  But  there  are  cases,  if  not  leading  authorities, 
which  it  is  not  easy  to  reconcile  with  the  principles 
already  stated  in  matters  of  fraud,  accident,  mistake, 
and  account.^  Some  of  them  may  have  been  adjudged 
upon  their  own  peculiar  circumstances ;  or  they  may 
stand  upon  some  ground  which  leaves  these  principles 
untouched.  Others  are  not  susceptible  of  such  a  classi- 
fication, and  must  either  be  rejected  altogether,  or  be 
admitted  to  a  considerable  extent  to  overturn  these 
principles.* 


I  2  Fonbl.  Eq.  B.  6,  ch.  3,  ^  6,  nolo  (r). 

>  In  Parkei  o.  Dee,  (Q  Chan.  Cas.  200,)  the  bill  nu  against  an  Exe- 
cutor fat  A  ditcovery  ot  assets  anil  payment;  and  relief  was  decreed  bj 
Lord  Nultinehsm.  In  Bishop  of  WinchsBler  t.  Kniglit,  (1  P.  WilJ.  406,) 
the  bill  was  for  a  discovery  and  an  accoont  of  ore,  do^  b;  a  tenant  during 
his  life,  and  by  bis  heir,  against  the  executor  and  heir ;  and  the  Court 
maintained  the  anil,  directing  a  trial  at  law,  and  after  the  trial  granted 
relief.  In  Siory  v.  Lord  Windsor,  (3  Atk.  630,)  the  bill  was  for  an 
account  of  the  profits  of  a  colliery,  upon  a  legal  title  aaaerted  by  the 
plaialiff;  Lord  Hardwicke  suBlHJned  the  bill  for  the  aeeonnt  because  (he 
aaid)  ihia  is  not  a  title  of  land,  but  of  a  colliery,  which  is  a  kind  of  trade  ; 
and  therefore  an  accoant  of  the  profits  may  be  taken  here.  (See  also 
leaus  College  v.  Bloom,  S  Atk.  2G3.)  The  same  learned  Chancellor,  in 
Sayer  v.  Pierce,  (1  Vea,  238,)  aeems  to  have  proceeded  on  the  same 
ground,  holding,  that  the  parly  being  out  of  possesaion  of  lands,  generally, 
was  not  entitled  to  maintain  a  bill  for  an  account  of  profits  alone  i  but  he 
retained  the  bill  in  that  case,  directing  a  trial  at  law  npon  the  ground, 
that  ii  asked  to  aaeenain  boendaries.  In  Lee  v.  Alston,  (1  Bra.  Ch.  R- 
194,)  a  hill  for  an  account  of  timber,  cut  by  a  tenant  for  life,  impeachabel 
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S  70.  But  when  we  depart  from  matters  of  fraud, 
accident,  mistake,  and  account,  as  the  foundations  of 
a  suit  in  Equity,  it  is  fur  more  difficult  to  ascertain  the 
boundary,  where  the  right  of  a  Court  of  Equity  to 
entertain  a  bill  for  relief,  as  consequent  upon  the  juris- 


for  waste,  was  enleriained  by  Lord  Thur!ow,and  relief  granled.  In  Jesua 
College  V.  Bloom,  (3  Aik.  26S  ;  S.  C.  Ambler,  It.  54,)  which  was  a  bill  foi 
an  account  and  saliefactiun  for  waste,  in  culling  down  timber  before  Ihe 
assignment,  against  an  assignee  of  llie  lessee  of  ilie  plainliBs,  Lnrd  Hard* 
wlcke  said  :  "Upon  the  opening  of  the  case,  the  bill  eeems  improper,  and 
an  action  of  trover  is  Ihe  proper  remedy-  Where  the  bill  is  for  an  injunc- 
tion, and  waste  has  been  already  commiilecl,ihe  Court,  to  prevent  a  double 
suit,  will  decree  an  account  and  eatisfaction  for  (vhat  ie  past."  And  be- 
before  the  assignment,  and  without  praying  an  injunction,  his  Lordship 
dismissed  the  bill.  The  same  point  was  held  in  Smith  v.  Cooke,  (3  Alk. 
E.  378,  3S1.)  In  Geast  v.  Batker,  (2  Rro.  Ch.  61,)  the  bill  was  for  a  dis- 
covery of  (he  quantily  of  coal  and  coke,  sold  from  a  mine  let  by  plainiiff 
10  defendant  upon  a  reservaliun  of  one  shilling'  for  every  slack  of  coal 
sold,  &c.,  and  prayed  an  issue  lo  try  what  quaniiiy  a  slack  shouM  contain, 
and  suggested  a  cuslom  of  the  country.  The  Master  of  the  Rolls  (Lord 
Kenyon)  said,  if  it  were  now  necessary  either  lo  decree  account,  or  dis- 
miss the  bill,  he  wouM  do  the  laticr,  as  he  was  clear  iho  remedy  waa  at 
law.  (S.  C.  cited  in  Harwood  v.  Oglander,  6  Ves,  225.)  Why  the 
remedy  and  account  should  not  be  given  in  Equity,  is  not  staled  ;  and  it 
is  difficult  to  Bee ;  since  it  is  clear,  that  Ihe  bill  was  good  for  the  discovery, 
and  it  was  obtained.  In  Sloano  r.  Ileatneld,  (13unb.  R.  IS,)  the  bill  was 
for  a  discovery  of  treasure  triive,  and  relief;  and  the  Court  held  it  good  for 
discovery  ;  but  ihal  the  plainiilf  ciiuld  nut  have  relief;  becaiiso  he  might 
bring  trover  at  law.  In  Rylc  v.  Ha|rgie,  (1  Jao.  &  Walk.  834.)  an  oppo- 
site course  was  adopted  upon  the  piufcsseit  ground  of  avoiding  a  inuliipli- 
cily  of  suits,  the  party  having  a  giiud  ground  1u  seek  a  discovery,  and 
there  being  a  remedy  at  law.  In  The  Duke  of  Leeds  v.  New  Radnor, 
(3  B(o.  Ch.  R.  33d,  5IU,)  l.ordThurluw  reversed  the  decree  of  the  Master 
of  the  Rolls,  denying  relief,  because  ihtrc  was  a  remedy  at  law,  upon  ihe 
ground,  that  the  bill  being  retained  fur  a  year,  the  right  lo  grant  relief  in 
Equity  was  thus  far  adrniueil,  and  it  ought  to  give  entire  relief.  See 
Mr.  Fonblanque'a  comments  on  this  case,  in  1  Fonbl.  Eq.  B.  I,  ch.  3,  ^  3, 
note  (,-,)  p.  I5(i.  See  Mr.  Illuirt's  noie  lo  the  case  of  Jesus  College  v. 
Bloom,  Ambler,  54  ;  1  Tonbl.  Eq.  B,  1,  ch.  3,  ^  3,  note  (_ff)  ;  Ante,  ^  61  k, 
and  note. 
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diction  for  discovery,  begios,  and  where  it  ends.'  The 
difficulty  is  increased  by  the  recent  rule  adopted  in 
the  Courts  of  Equity  in  Eogland,  (of  which  we  shall 
have  occasion  to  speak  more  fully  hereafter,)  that,  if 
the  party  seeks  relief,  as  well  as  discovery,  and  he  is 
entitled  to  discovery  only,  a  general  demurrer  will  lie 
to  the  whole  bill.'  The  eiTect  of  this  rule  is,  that  a 
plaintiff  may  be  compelled,  in  a  doubtful  case,  to  frame 
his  bill  for  a  discovery  in  the  first  instance,  and  hav- 
ing obtained  it,  he  may  be  compelled  to  ask  leave  to 
amend,  (which  will  not  ordinarily  be  granted,  unless  it 
is  clear,  that  the  proper  relief  is  in  Equity,)  and  then 
he  may  try  the  qnestion,  whether  he  is  entitled  to  relief 
or  not' 

§  71.  In  America,  a  strong  disposition  has  been 
shown  to  follow  out  a  convenient  and  uniform  principle 
of  jurisdiction,  and  to  adhere  to  that,  which  seems 
formerly  (as  we  have  seen)  to  have  received  the  ap- 
probation of  Lord  Nottingham.*  The  principle  is,  that 
where  the  jurisdiction  once  attaches  for  discovery,  and 
the  discovery  is  actually  obtained,  the  Court  will 
farther  entertaia  the  bill  for  relief,  if  the  plaintiff  prays 
it.  This  has  been  broadly  asserted  in  many  cases,^  and 
certainly  possesses  the  recommendation  of  simplicity 


1  See  S;le  v.  Haggle,  1  Jao.  &  Walk.  334 ;  Peuce  v.  Creswiek, 
2  Hare,  R.  243  ;  Foat,  g  690. 

a  Ante,  ^  64  A,  ^  n  to  74  ;  Slory,  Eq.  Plead.  ^  313,  ^  545.  Aad  aee 
Mitchell  r.  Greene,  10  Mela.  101. 

3  Poat,  ^  690,  6S1 ;  Mitford,  Eq.  PI.  by  Jeremy,  p.  183,  163,  note  (n) ; 
Cooper,  Eq.Pl.oh.1,43,  p.  58;  Id.  ch.  3,  $3,  p.  IBB;  Slory  on  Eqnitj 
PleadiQKB,  4  313,  and  nole  (1) ;  Lonaada  v.  Templer,  3  Rum.  R.  564; 
Frietaa  v.  Don  Samoa,  I  T.  and  Jeiv.  5T7  ;  SeveiD  v.  Fletcher,  5  Sim.  R. 
4S7. 

*  Ante,  4  65,  note  (3) ;  Post,  ^691. 

s  See  Sauborn  o.  Kiitradie,  IB  Veim.  639. 
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and  uDiformity  of  application ;  and  escapes  from  what 
seems  to  be  the  capricious  and  nnintelligible  line  of 
demarcation,  pointed  out  in  the  English  authorities. 
Thus,  it  has  been  laid  down  in  the  Courts  of  New 
York,  upon  more  than  one  occasion,  as  a  settled  rale, 
that,  when  the  Court  of  Chancery  has  gained  jurisdlo- 
tion  of  a  cause  for  one  purpose,  it  may  retain  it  gene- 
rally for  relieC  A  similar  doctrine  has  been  asserted 
in  other  States;'  and  it  has  been  affirmed  in  the  Su- 
preme Court  of  the  United  States.  On  one  occasion, 
it  was  laid  down  by  the  last-named  Court,  "That,  if 
certain  facts,  essential  to  the  merits  of  a  claim  purely 
legal,  be  exclusively  within  the  knowledge  of  the 
party,  against  whom  that  claim  is  asserted,  he  may 
be  required  in  a  Court  of  Chancery  to  disclose  these 
facts ;  and  the  Court,  being  thus  rightly  in  possession 
of  the  cause,  will  proceed  to  determine  the  whole 
matter  in  controversy."' 

§  72.  This  doctrine,  however,  though  generally  true, 
is  not  to  be  deemed  of  universal  application.*  To 
justify  a  Court  of  Equity  in  granting  relief,  as  con- 
sequent upon  discovery,  in  cases  of  this  sort,  it  seems 
necessary,  that  the  relief  should  be  of  snch  a  natnre 
as  a  Court  of  Equity  may  properly  grant  in  the  ordi- 


>  Atmatrong  v.  Gilehiist,  3  Johns.  Cm.  494  ;  Rathboae  v.  Wamn,  10 
Johoa.  R.  5B7,  696  ;  Kins  v.  Baldwia,  17  Johns.  R.  364.  See  aJao  Leioj 
«.VeedeT,  I  Johns.  Cu.  <17;S.  C.  aCain.  Caa.  in  Err.  175 ;  Hepban  c 
Duadu,  1  Wbeat.  R.  197;  Lndlow  tr.  SimmoDd,  S  Cain.  Err.  1,38,£1, 
53. 

■  Chichester's  Executor  v.  Vass'a  Adminislrator,  1  Mnnf.  R.  98] 
Ishain  ti.  Gilbert,  3  Conaect.  R.  166  ;  Furguaaa  v.  Watera,  3  Bibb,  303; 
HiddlelowD  Baak  c.  Robs,  3  Conaect.  R.  ISO. 

3  Russell  V.  Clarke's  Eieoatots,  7Craneh,69.  See  Foster  r.  Siruej, 
9  Wood.  &  Min.  217. 

*  HiddletowD  Bub  v.  Raaa,  3  Connect  R.  135,  140  ;  Id.  166. 
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nary  exercise  of  its  authority.  If,  therefore^  the 
proper  relief  be  by  an  award  of  damages,  which  can 
alone  be  ascertained  by  a  Jury,  there  may  be  a  strong 
reason  for  declining  the  exercise  of  the  jurisdiction,' 
since  it  is  the  appropriate  function  of  a  Court  of  Law 
to  superintend  such  trials.  And,  in  many  other  cases 
where  a  question  arises,  purely  of  matters  of  fact,  fit 
to  be  tried  by  a  Jury,  and  the  relief  is  dependent 
upon  that  question,  there  is  equal  reason  that  the 
jurisdiction  for  relief  should  be  altogether  declined ; 
or,  at  all  events,  that  if  the  hill  is  retained,  a  trial  at 
law  should  be  directed  by  the  Court,  and  relief  grant- 
ed, or  withheld,  accordiug  to  the  final  issue  of  the 
trial.  Thus,  if  a  bill  seeks  the  discoTcry  of  a  contract 
for  the  sale  of  goods  and  chattels,  or  of  a  wrongful 
conversion  of  goods  and  chattels,  and  the  breach  of 
the  contract,  or  the  conversion  of  the  goods  and  chat- 
tels, is  properly  remediable  in  damages,  to  be  ascer- 
tained by  a  Jury,  the  relief  seems,  properly  to  belong 
to  a  Court  of  Law.  In  like  manner,  questions  of 
fraud  in  obtaining  and  executing  a  will  of  real  estate, 
and  many  cases  of  controverted  titles  to  real  estate, 
dependent  partly  on  matters  of  fact,  and  partly  on 
matters  of  law,  are  properly  triable  in  an  ejectment, 
and  may  well  be  left  to  the  common  tribunals.*  And 
it  has  accordingly  been  laid  down  in  some  of  the 
American  Courts,  that,  under  such  circumstances, 
where  the  verdict  of  a  Jury  is  necessary  to  ascertain 
the  extent  of  the  relief,  the  plaintiff  should  be  left  to 
his  action  at  law,  after  the  discovery  is  obtained.^ 


>  S«e  DeDDf  V.  GilmaD,  S6  Maine,  149. 

*  Jonea  v.  Jonea,  3  Merir.  R.  161 ;  Ridgeway  v.  Bobeits,  4  H&re,  R. 

lie. 

3  L^Dcb  V.  Sumral,  I  Mush.  Kentaok.  R.  409. 
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S  73.  The  distinction,  here  pointed  oat,  furnishes  a 
clear  line  for  the  exercise  of  Et^nity  Jurisdiction  in 
cases  where  relief  is  sought  upon  bills  of  discoveiy; 
and,  if  it  should  receive  a  general  sanction  in  the 
American  Courts,  it  will  greatly  diminish  the  embar- 
rassments, which  have  hitherto  attended  many  inves- 
tigations of  the  subject  In  the  present  state  of  the 
authorities,  however,  little  more  can  be  absolutely 
affirmed,  than  these  propositions;  first,  that  in  bills 
of  discovery,  seeking  relief,  if  any  part  of  the  relief 
sought  be  of  an  equitable  nature,  the  Court  will  retain 
the  bill  for  complete  relief;  secondly,  that  in  matteis 
of  account,  fraud,  mistake,  and  accident,  tiie  jurisdic- 
tion for  relief  will,  generally,  but  not  universally,  be 
retained  and  favored ;  and  thirdly,  that  in  cases,  when 
the  remedy  at  law  is  more  appropriate  than  the  remedy 
in  Equity,  or  the  verdict  of  a  Jury  is  indispensable  to 
the  relief  sought,  the  jurisdiction  will  either  be  de- 
clined, or,  if  retained,  will  be  so,  subject  to  a  trial  at 
law. 

§  74.  From  what  has  been  already  stated,  it  is 
manifest,  that  the  jurisdiction,  in  cases  of  this  sort, 
attaches  in '  Equity  solely  on  the  ground  of  discovery.' 
If,  therefore,  the  discovery  is  not  obtained,  or  it  is  used 
as  a  mere  pretence  to  give  jurisdiction,  it  would  bo  a 
gross  abuse  to  entertain  the  suit  in  Equity,  when  the 
whole  foundation,  on  which  it  rests,  is  either  disproved, 
or  it  is  shown  to  be  a  colorable  disguise  for  the  par- 
pose  of  changing  the  forum  of  litigation.  Hence,  to 
maintain  the  jurisdiction  for  relief,  as  consequent  en 
discovery,  it  is  necessaiy,  in  the  first  place,  to  allege 
in  the  bill,  that  the  facts  are  material  to  the  plaintiff's 

>  See  Shepud  tr.  Snfoid,  S.Bub.  Cfa.  R.  1S7. 
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case,  and  that  the  discovery  of  them  by  the  defendant 
is  indispensable,  as  proof;  for  if  the  facts  lie  within  the 
knowledge  of  witnesses,  who  may  be  called  in  a  Court 
of  Law,  that  famishes  a  sufficient  reason  for  a  Court 
of  Equity  to  refuse  its  aid.  The  bill  mast,  therefore, 
allege,  (and  if  required,  the  fact  roust  be  established,) 
that  the  plaintiff  is  unable  to  prOT^  such  facts  by  other 
testimony.^  In  the  next  place,  if  the  answer  wholly 
denies  the  matters  of  fact,  of  which  discovery  is  sought 
by  the  bill,  the  latter  must  be  dismissed ;  for  the  juris- 
diction substantially  fails  by  such  a  denial* 


'  Oelslon  tr.  Hoyt,  1  Johna.  Ch.  R.  643  ;  Sejmour  v.  SeymoDr,  4  Johna. 
Ch.  R.  409 ;  Fr;or  v.  Adama,  I  Call,  R.  38^  ;  Duvalla  v.  Rose,  2  Munf. 
R.  S90,  S96  ;  Baas  v.  Baa*,  i  H.  Munf.  478. 

*  Raaseno.  ClaTke'a  ExeoQioia,  7  Cranch,  69;  Fergnaon  o.  Walera, 

3  Bibb,  B.  303;  NoDraeir.  Gregory, 3  Litt.R.  378;  Bobinaon  v.  Gilbrailh, 

4  Bibb.  R.  184. 
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CHAPTER  rV. 

CONCURRENT  JURISDICTION  OP  EQUTTT.  —  ACCTDENT. 

$  75.  HATiEfo  disposed  of  these  matters,  which  ma^ 
in  some  sort  be  deemed  prelimiDary,  the  next  Inquit^^, 
which  will  occupy  our  attention  is,  to  ascertain  the  true 
boundaries  of  the  jurisdiction  at  present  exercised  by 
courts  of  Equity.  The  subject  here  naturally  divides 
itself  ioto  three  great  heads,  the  concurrent,  the  exclu- 
sive, and  the  auxiliary  or  supplemental  jurisdiction.' 
As  the  concurrent  jurisdiction  is  that,  which  is  of  the 
greatest  extent,  and  most  familiar  occurrence  in  prac- 
tice, I  propose  to  begin  with  it. 

§  76.  The  concurrent  jurisdiction  of  Courts  of  Equity 
may  be  truly  said  to  embrace,  if  not  all,  at  least  a  reiy 
large  portion  of  the  orignal  jurisdiction,  inherent  in  the 
Court  from  its  very  nature,  or  first  conferred  upon  it 
upon  the  dissolution  or  partition  of  the  powers  of  tlie 
Great  Council,  or  Auh  Regis,  of  the  King.  We  have 
already  seen,  that  it  did  not  take  its  rise  from  the  iBtro- 
duction  of  technical  uses  or  trusts,  as  has  sometimes  been 
erroneously  supposed.'  Its  original  foundation,  then, 
may  be  more  fitly  referred  to  what  Lord  Coke  deemed  the 


'  In  this  diTiaion  I  Mow  Mr.  Fooblaoqaetnd  Mr.  Jeremy  ;  andihongli 
s  more  philosophical  diTision  might  be  made,  I  am  hy  do  meaos  c«ruiii 
thai  it  would  be  more  conveaient.  Mr.  Maddock  has  made  a  differeni 
division  ;  but,  upon  Tefleclion,  I  haTe  nol  been  inelioGd  la  give  it  a  pnh- 
reuce.  I  Fonbl.  £q.  B.  1,  ch.  I,  ^  3,  ooie  (J) ;  Jeremy  on  Eq.  JurivL 
Introd.  p.  xxTii. 

s  Aote,  ^  4S,  43;  1  Cooper's  Fablic  Recordi,  357. 
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true  one  —  fraud,  accident  aud  confidence.*  In  many 
cases  of  this  sort,  Courts  of  Common  Law  are,  and  for  a 
long  time  have  been,  accustomed  to  exercise  jurisdiction, 
and  to  afibrd  an  adequate  remedy.  And  in  many  other 
cases,  in  which  anciently  no  such  remedy  was  allowed, 
their  jurisdiction  is  now  expanded,  so  as  effectually  to 
reach  them.^  Still,  however,  there  are  many  cases  of 
fraud,  accident,  and  confidence,  which  either  Courts  of 
Law  do  not  attempt  to  redress  at  all ;  or,  if  they  do,  the 
.  redress  which  they  afford,  is  inadequate  and  defective.' 
The  concurrent  jurisdiction,  then,  of  Equity,  has  its 
true  origin  in  one  of  two  sources ;  either  the  Courts  of 
Law,  although  they  have  general  jurisdiction  in  the 
matter,  cannot  give  adequate,  specific,  and  perfect  re- 
lief; or,  under  the  actual  circumstances  of  the  case,  they 
cannot  give  any  relief  at  all.  The  former  occurs  in  all 
coses,  when  a  simple  judgment  for  the  plaintiff,  or  for 
the  defendant,  does  not  meet  the  full  merits  and  exigen- 
cies of  the  case ;  but  a  variety  of  adjustments,  limita- 
tions, and  cross  claims,  are  to  be  introduced,  and  finally 
acted  on ;  and  a  decree,  meeting  all  the  circumstances 
of  the  particular  case  between  the  very  parties,  is  indis- 
pensable to  complete  distributive  justice.  The  latter 
occurs,  when  the  object  sought  is  incapable  of  being 
accomplished  by  the  Courts  of  Law ;  as,  for  instance,  a 
perpetual  injunction,  or  a  preventive  process,  to  restrain 
trespasses,  nuisances,  or  waste.*    It  may,  therefore,  be 


1  4  loMt.  Bi  ;  E»l  of  Bath  v.  Sherwio,  10  Mod.  1 ;  3  Black.  Comm. 
431. 

'  3  Black.  Comni.  431,  433. 

>  See  7  Dane's  Abtidg.  ch.  SS5,  ait  6,  ^  10  ;  ait.  C,  ^  1 ;  Com.  Dig. 
Chvieery,  3  F.  6. 

*  See  Jeiemj  on  £q.  Jariad.  S9S )  Id.  307 ;  8  Wooddee.  Leot.  hi. 
p.  307,  &o. ;  Beames,  Eq.  PI.  ob.  3,  p.  77,  78. 


D,g,ir..cbyGooglc 


96  EQimT    JVBISPBDDENCE.  [CH.  IT. 

smdj  that  the  concurrent  jurisdiction  of  Equity  extends 
to  all  cases  of  legal  rights,  where,  under  the  circum- 
stances, there  is  not  a  plain,  adequate,  and  complete 
remedy  at  law.' 

§  77-  The  subject,  for  convenience,  tqay  be  divided 
into  two  branches;  (1.)  that,  in  which  the  Bubject-mat- 
ter  constitutes  the  principal  (for  it  rarely  constitutes  the 
sole)  ground  of  the  jurisdiction ;  and  (2.)  that,  in  which 
the  peculiar  remedies  afforded  by  Courts  of  Equity 
constitute  the  principal  (although  not  always  the  sole) 
ground  of  the  jurisdiction.  Of  these  we  shall  endeavor 
to  treat  successively  in  their  order,  be^nning  with  that 
of  the  subject-matter,  where  the  relief  is  deemed  more 
adequate,  complete,  and  perfect  In  Equity  than  at  Com* 
mon  liaw ;  but  where  the  remedy  is  not,  or,  at  leas^ 
may  not  be,  of  a  peculiar  and  exclusive  character.'  It 
is  proper,  however,  to  add-,  that,  as  the  grounds  of  juris- 
diction often  ran  Into  each  other,  any  attempt  at  a 
scientific  method  of  distribution  of  the  various  heads 
would  be  impracticable  and  illusory. 

§  78.  And,  in  the  first  place,  let  us  consider  the  cases, 
where  the  jurisdiction  arises  from  accident.  By  the 
term,  aceident,  is  here  intended,  not  merely  inevitable 
casaalty,  or  the  act  of  Providence,  or  what  is  technically 
called  vis  major,  or  irresistible  force ;  but  such  unfore- 
seen events,  misfortunes,  losses,  acts,  or  omissions,  as  are 
not  the  result  of  any  negligence  or  misconduct  in  the 
party.^    Lord  Cowper,  speaking  on  fhe  subject  of  acci- 


»  Com.  Dig.  Cbaacery,  3  F.  9. 

»  See  Miiford,  PI.  Eq.  by  Jeremy,  111 ;  I  Foobl.  Eq.  B.  I,  ch.  1,  ^  3. 
note  if),  p.  12. 

B  Grounda  and  Budiin.  of  the  Lsw,  M.  190,  p.  81,  (edit.  1781.)  Se« 
Jeieniy  on  Equity  Juiiad.  B.  3,  Ft  S,  Introd.  p.  63S.  —  Mr.  Jeremy  define* 
ucident,  in  the  sense  uud  in  a Coart  of  Eqaity,  to  be  "an  occarrencB  in 
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dent,  as  cognizable  in  Equity,  said :  "  By  accident  is 
meant,  when  a  case  is  distinguished  from  others  of  the 
like  nature  hy  unusual  circumstances  ;"  '  a  definition 
qnite  too  loose  and  inaccurate,  without  some  further 
qualifications ;  for  it  is  entirely  consistent  with  the  lan- 
guage, that  the  unusual  circumstances  may  have  result- 
ed from  the  party's  own  gross  negligence,  folly,  or  rash- 
ness. 

$  79.  The  jurisdiction  of  the  Court,  arising  from  acci- 
dent, in  the  general  sense  already  suggested,  is  a  very 
old  head  in  Equity,  and  probably  coeval  with  its  exist- 
ence.' But  it  is  not  every  case  of  accident,  which  will 
justify  the  interposition  of  a  Court  of  Equity.^  The 
jurisdiction,  being  concurrent,  will  be  maintained  only, 
first,  when  a  Court  of  Law  cannot  grant  suitable  relief  j 
and,  secondly,  when  the  party  has  a  conscientious  title  to 
relief.  Both  grounds  must  concur  in  the  given  case ;  for 
otherwise  a  Court  of  Equity  not  only  may,  but  is  bound 
to  withhold  its  aid.  Mr.  Justice  Blackstone  has  very 
correctly  observed,  that  "  Many  accidents  are  supplied 
in  a  Court  of  Law;  as  loss  of  deeds,  mistakes  in 
receipts  and  accounts,  wrong  payments,  deaths,  which 


reUlion  M  a  contnot  which  was  not  anticipUed  bj  the  patties  when  the 
•ame  was  entered  into,  and  which  gives  an  nndue  sdTanlage  to  one  of 
them  over  the  olber  in  a  coart  of  law."  Jeremy  on  Eq.  Jaiisd.  B;  3,  Pt. 
9,  p.  858.  Accidents,  in  the  sense  of  a  Court  of  Equity,  w&j  arise  in 
relation  to  other  things  liesidea  contiacls,  and  Iherefoie  the  caofiniDg  of 
the  definitioD  to  coatiacls  is  not  enliielj  accurate.  The  definition  is 
defective  in  another  respect;  for  it  does  not  exclude  cases  of  onantici- 
pated  oceartenees,  resultin;  from  the  negligeoea  or  misconduct  of  the 
part;  seeking  relief. 

>  Eatl  of  Bath  V.  Sherwin,  10  Mod.  B.I,  3;  Com.  Dig.  Chancery, 
4  D.  10. 

*  Sea  East  India  Company  v.  Boddam,  9  Vea.  466 ;  Armitsge  t>. 
WsdswoTlh,  I  Madd.  R.  189  to  103. 

3  Whitfield  V.  Faussat,  1  Tes.  303,  303. 
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made  it  impossible  to  petfonn  a  coDdition  literally,  and 
a  multitude  of  other  contiDgencies.  And  many  caoDot 
be  redressed,  even  in  a  Court  of  Equity ;  as,  if  by  acci- 
dent a  recovery  is  ill  soffered,  a  devise  ill  executed,  a 
contingent  remainder  destroyed,  or  a  power  of  leasing 
omitted  in  a  family  settlement"' 

§  80.  The  first  consideration  then  is,  nbetlter  there 
is  an  adequate  remedy  at  law,  not  merely,  whether  there 
is  some  remedy  at  law.^  And  here,  a  most  material 
distinction  is  to  be  attended  to.  In  modem  times, 
Courts  of  Law  frequently  interfere,  and  grant  a  remedy 
under  circumstances,  in  which  it,  would  certaioly  have 
been  denied  in  earlier  periods.  And,  sometimes,  the 
Legislature,  by  express  enactments,  has  conferred  on 
Courts  of  Law  the  same  remedial  faculty,  which  belongs 
to  Courts  of  Equity.  Now,  (aa  we  have  seen,)  in  neither 
case,  if  the  Courts  of  Equity  originally  obtained  and 
exercised  jurisdiction,  is  that  jurisdiction  overturned, 
or  impaired  by  this  change  of  the  authority  at  law  in 
regard  to  legislative  enactments ;  for,  unless  there  are 
prohibitory  or  restrictive  words  used,  the  uniform  inter- 


l  3  Black.  Comm.  431;  Com.  Dig.  Cbancerj,  3  F.  8.  —  Even  lUa 
langQftgB  is  trus  in  a  general  sense  onl;  ;  for,  (as  we  shall  preaentlj  see,) 
otnisaions  in  a  faraily  settlement,  and  many  other  defecta  in  priiale  and 
legal  proceedinga,  maj  be  rediesaed,  or  rather  supplied,  in 'Equity.  I  FaobL 
Eq.  B.  I,  ch.  1,^7',  Mitferd,  PI.  Eq.  137,  12B,  (4lh  edit.)  by  Jeremy. 
In  Whitfield  o.  Faassat,  {1  Ves.  392,)  Lord  Hatdwicko  is  reported  to 
have  aaid  :  "  The  lopa  of  a  deed  is  not  alwaja  a  groond  to  come  into 
Courts  of  Eqnity  for  relief ;  for,  if  there  was  no  more  in  the  case,  alibough 
he  ((ha  plaintiff)  is  entitled  to  hare  a  discoTerj  of  that,  whether  loat  or 
not,  Courte  of  Law  [somelimesj  admit  evidence  of  the  loss  of  a  deed, 
proving  the  existence  of  it,  and  the  contents,  just  aa  a  Conrt  of  Eqnity 
does."  The  other  parts  of  hia  Lordahip'a  opinion  show,  that  the  word 
"  aometimea  "  should  be  inaerted,  as  a  qealificatioa  of  the  langnage. 

a  Cooper,  Eq.  PI.  139. 
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pretation  is,  that  they  confer  concarrent  and  not  escla- 
sive  remedial  authority.^  And  it  would  bo  still  moro 
difficult  to  maintain,  that  a  Court  of  Law,  by  its  own 
act,  could  oust  or  repeal  a  jurisdiction' already  right- 
folly  attached  in  Equity.' 

§  81.  One  of  the  most  common  interpositions  of 
Equity  under  this  head  is,  in  the  case  of  lost  bonds,  or 
other  instramenta  under  seal.'  Until  a  very  recent 
period,  the  doctrine  prevailed  that  there  could  be  no 
remedy  on  a  lost  bond,  in  a  Court  of  Common  Law, 
because  there  could  be  no  proferi  of  the  instrument, 
without  which  the  declaration  would  be  fatally  defec- 
tive.* At  present,  however,  the  Courts  of  Law  do  en- 
tertain the  jurisdiction,  and  dispense  with  the  profert, 
if  an  allegation  of  loss,  by  time  and  accident,  is  stated 
in  the  declaration.'    But  this  circumstance  is  not  per- 


1  Com  v.  Fi«hb«ek,  10  B.  Monroe,  40. 

>  MitT.  Fl.  Eq.  113,  114;  1  Foobl.  Eq.  B.  1,  cli.I,^  3.  nolej/,)  p.  15, 
'    le,  17 ;  AtkinBOD  o.  Leooud,  3  Bro.  Cb.   R.  218  ;    Ex  pane  Greenwajr, 

6  Ves.  813 ;  Breale;  v.  Holtand,  7  Ves.  19,  SO  ;  East  India  Compan;  v. 
Boddam,  9  Ves.  466  ;    Walmalej  v.  Child,  1  Ves.  341 ;  Kemp  v.  Prfor, 

7  Ves.  S18  to  350  ;  Cooper,  Eq.  Fl.  ch.  3,  p.  ISS  ;  Ludlow  v.  Simond, 
3  Caines,  Cu.  in  Err.  1 ;  King  o.  Baldvia,  17  Johns.  R.  384  ;  Fo»t  n. 
Kimberlr,  9  Johns.  R.  470 ;  Mayae  o.  Giianold,  3  Sanf.  S.  C.  R.  463. 

3  Mr.  Reevea,  (Hiat.  of  Eogliah  Law,  Vol.  S,  p.  189,J  has  remarked, 
that  by  the  old  Comraon  Law,  "  When  a  persoo  waa  to  foand  a  claim  bj 
Tii;iue  or  a  deed,  which  wae  detained  in  the  hands  of  another,  ao  that  he 
was  preTenled  from  making  a  piofert  of  it,  he  was  utterlj  depriTed  of  the 
means  of  obtaiaing  justice  according  to  the  foinis  of  law.  If  a  deed  of 
grant  of  rent,  common,  or  annoity  were  loat,  as  these  claims  eoald  only 
be  sobsiantiated  by  theeTidenceof  a  dead,  the;  vanished  toge lb er  with  it." 

*  Whitfield  r.  Fausaat,  1  Ves.  393,  393  ;  Co.  Lit.  36,  {*) ;  Rei.  v. 
Arundal,  Hob.  R.  109  ;  Atkins  v.  Leonard,  3  Bro.  Ch.  R.  218  ;  Ex  parte 
Greeoway,  G  Tea.  BIS  ;  Btomley  d.  Holland,  7. Ves.  19,  SO ;  East  India 
Company  o.  Boddam,  9  Ves.  4S6;  Toalman  v.  Frice,  6  Ves.  238. 

fi  Read  e.  Brokmtn,  3  T.  B.  151 ;  Toti;  e.  Nesbitt,  3  T.  R.  153, 
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mitted,  in  tbe  slightest  degree,  to  cbang^  the  course  id 
Equity.' 

§  82.  Indepeadeot  of  this  general  ground  of  the 
inability  to  make  a  proper  profert  of  the  deed  at  law, 
there  is  another  satisfactoiy  ground  for  the  iuterfereuce 
of  a  Court  of  Equity.  It  is,  that  no  other  Court  can 
furnish  the  same  remedy  with  all  the  fit  Umitations, 
which  may  be  demanded  for  the  purposes  of  justice,  by 
granting  reUef  only  upon  the  terms  of  the  party's  giv- 
ing (when  proper)  a  suitable  bond  of  indemnity.  Now, 
a  Court  of  Law  is  incompetent  to  require  such  a  bond 
of  indemnity  as  a  part  of  its  judgments,  although  it 
has  sometimes  attempted  an  analogous  relief,  (it  is 
difficult  to  understand  upon  what  ground,)  by  requir- 
ing the  previous  oETer  of  such  an  indemnity.^  Bat 
such  an  otTer  may,  in  many  cases,  fall  far  short  of  the 
just  relief;  for,  in  the  intermediate  time,  there  may  be 
a  great  change  of  the  circumstances  of  the  parties  to 
the  bond  of  indemnity.^  In  joint  bonds,  there  are  still 
stronger  reasons;  for  the  equities  may  be  different 
between  the  different  defendants/  And,  besides,  a 
Court  of  Equity,  before  it  it  will  grant  reUef,  (it  is 
otherwise,  where  discovery  only  is  sought,)  will  insist, 
that  the  defendant  shall  hare  the  protection  of  the  oath 
and  affidavit  of  the  plaintiff  to  the  fact  of  the  loss ; 


1  Ibid.  WalniBle;  v.  Child.  1  Ven.  341 ;  Kemp.  v.  Pr;or,  7  Ves.S19, 
^0;  CoopsT,  Eq.  PI.  139,  130;  Et&ds  e.  Bicknell,  fl  Vea.  R.  1B9; 
Hayne  v-  Griawold,  S  Sanf.  S.  C.  R.  478. 

9  Ex  pule  Greenway,  6  Yea.  BIS  ;  Ficreon  o.  HatchitiMn,  S  Crap. 
•HI  i  S.  C.  6  Esp.  126  1  FaiBB  n.  Rnscell,  10  Pick.  31S ;  Smith  v.  Rock- 
well, S  Hill,  (N.  T.)  IBS ;  Hansard  e.  Robinaon,  7  B.  &  Creiw.  90. 

3  East  India  CompRDy  e.  Boddam,  9  Vei.  480  ;  Ex  parte  Qneuvxj, 
0  Ves.  BIS. 

*  Ibid. 
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thus  requiring,  what  is  moat  esseutlal  to  the  interests 
of  justice,  that  the  party  should  pledge  his  conscience 
by  bis  oath,  tb&t  the  instrument  is  lost.* 

§  83.  We  have  seen,  that,  in  cases  of  the  loss  of 
sealed  instruments,  Equity  will  entertain  a  suit  for 
relief,  as  well  as  for  discovery,  apon  the  party's  making 
an  affidavit  of  the  loss  of  the  instmment,  and  offering 
indemnity.  The  original  gronnd  of  granting  the  relief 
was  the  sapposed  inadequacy  of  a  Court  of  Law  to 
afford  it  in  a  suitable  manner,  from  the  impossibility  of 
making  a  profert.'  But,  where  discovei^  only,  and  not 
relief,  is  the  object  of  the  bill,  there,  Equity  will  grant 
the  discovery  without  any  affidavit  of  loss,  or  offer  of 
indemnity ;  and,  in  a  variety  of  cases,  this  is  all  that 
the  plaintiff  may  desire."  The  ground  of  this  distinc- 
tion is,  that,  when  relief  is  prayed,  the  proper  forum  of 
jarisdiction  is  sought  to  be  changed  from  Law  to 
Equity ;  and  in  all  such  cases  an  affidavit  ought  to  be 
required  to  prevent  abuse  of  the  process  of  the  Court 
But  when  discovery  only  is  sought,  the  original  juris- 
diction remains  at  Law,  and  Eqaity  is  merely  auxiliary. 
The  jarisdiction  for  discovery  alone  would,  therefore, 
seem  upon  principle  to  be  universal.  But  the  jurisdic- 
tion for  relief  is  special,  and  limited  to.  peculiar  cases ; 
and  in  all  these  cases,  there  must  be  an  affidavit  of  the 


'  Braralej  tr.  Holland,  7  V«.  18,  20 ;  Ex  parte  Greenwaj,  6  Vee.  813 ; 
1  Fonbl.  Eq.  B.  1,  oh.  1,  ^  3,  note  (/,)  p.  16,  17 ;  Whitchunh  v.  Gold- 
inn,  3  P.  Will.  S41 ;  Anon.  5  Aik.'  17  ;  Hitf.  PI.  b;  Jeremy,  39,  64,  133, 
134 ;  Walmilejt  t>.  Child,  1  Vee.  344,  345 ;  Cooper,  Eq.  PI.  ch.  3.  p.  136, 
129,  130 ;  Id.  Inirod.  p.  xxviiL  xiix ;  Lero;  v.  Veeder,  1  Johna.  Cas.  417. 

>  Ibid.    Aooa.  3  Aik.  61 ;  Mitf.  Eq.  Fl.  b;  Jeremy,  113,  114. 

9  Dormei  V.  Foneeoue,  3  Atk.  139 ;  Whitcburoh  v.  Golding,  3  P. 
Will.  641  i  Walmsley  v.  Child,  1  Vea.  344,  315. 
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loss,  and,  wbeo  proper,  an  offer  of  indemnitj  also  id  the 
bill.' 


1  Id  W^lmale;  v.  Child,  (1  Vw.  R.  344.)  Lord  Hudwiche  u  repoTUd 
to  h&ve  Slid,  that  thsie  are  bat  three  cwea  in  which  a  bill  for  discoTer; 
and  relief  on  lost  instruments  can  be  maintained  in  Equity.  Tbe  pM- 
sige,  howBTer,  is  ainf^ulsrly  obaenre,  and  of  difficult  interpTelstion  ;  and 
1  hsTe  not  been  able  entirely  to  BBliafy  roy  mind,  what  Lord  Haidniche's 
real  doctrine  was,  or  what  were  the  three  cases,  to  which  he  alluded. 
Two  of  ihem  am  easily  made  out  j  bat  the  perplexity  is  in  ascertaiaiBg 
the  third,  as  contiadisiinguished  from  ihc  other  two.  The  passage  U  M 
follows :  "  Bat  there.are  cases,  npon  which  you  may  come  into  Equity  ea 
a  loss,  though  lemedy  may  be  at  law ;  and  one  is  clear  upon  a  bill  for 
discovery.  But  if  you  come  into  Equity,  not  only  for  discorery,  bat  lo 
hare  relief,  on  the  foundation  of  lose,  that  changes  the  jurisdiction.  And 
ibers  are  but  three  cases,  in  which  you  are  entilled  to  that ;  in  srery  one 
of  which  you  are  obliged  lo  annex  an  affidavit  to  the  bill,  to  prove  the 
loss.  If  the  deed  or  instrunient,  upon  which  the  demand  atises,  is  lost, 
and  yon  only  BODie  for  discovery,  yooare  entitled  thereto,  withoat  affidavit; 
bnt  if  relief  ia  prayed  beyond  that  discovery,  lo  have  payment  of  the  debt, 
affidavit  of  the  jobs  must  be  annssed  ;  for  that  changes  the  jurisdiction. 
If  the  deed  last  concerned  the  title  of  lands,  and  possession  prayed  to  be 
established,  snch  affidaiit  must  be  annexed.  Another  caseisof  aperaoail 
demand,  where  loss  of  a  bond,  a  bill  in  Equity  on  that  loss,  to  be  paid  the 
demand  ;  there,  a  bill  for  discovery  will  not  be  sufficient,  but  it  must  be  to 
be  paid  the  money  thereon;  but  an  affidavit  must  be  annexed.  Thereasoi 
of  the  difference  between  a  bond  and  a  note  is,  that  in  an  action  at  law,  a 
profert  in  Curiam  of  the  bond  roust  itself  be  made  ;  otherwise  oyer  cannot 
be  demanded  by  the  defendant ;  and  if  oyer  is  not  given,  (he  plaintiff  cannot 
proceed.  But  that  ia  not  necessary  in  the  case  of  nolea  ;  no  oyer  ia  de- 
manded npon  (hem,  and  proving  the  cootenta  being  sufficient;  sad 
nothing  standing  io  the  ptaiouff's  way.  Another  case,  in  which  you  may 
come  into  thia  Court  on  a  luss  is,  to  pray  aaliafaclion  and  payment  of  it 
upon  terms  of  given  security.  In  an  action  at  law,  the  pluntiff  might 
offer,  but  the  defendant  could  not  be  compelled  to  take;  bnt  in  Equity, 
that  would  beconsideraiion,  whether  they  were  reasonable.  That  was 
the  case  of  Tereay  r.  Gorey,  as  Lord  Nottingham  has  taken  the  name  ia 
an  authentic  record  I  have  of  it ;  which  was  Easter,  98  C.  9,  where  a  bill  (tf 
exchange  was  drawn  on  the  defendant,  and  indorsed,  in  the  third  place,  to 
the  plaintiff,  by  whom  the  bill  was  either  lost  or  midaid,  as  appeared  by 
the  affidavit  annexed.  And  the  bill  prayed,  that  the  defendant  might  be 
decreed  to  pay  the  plaintiff  the  money,  as  last  indorsee,  according  to 
tbe  acceptance,  the  plaintiff  first  giving  security  to  save  tbe  defendant 
harmless  against  all  former  asugnmenia ;  which  was  so  decreed,  but  with- 
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§  84.  It  has  been  remarked  by  Lord  Hardwicke, 
tbat  the  loss  of  a  deed  is  not  always  a  groand  to 
come  into  a  Court  of  Equity  for  relief;  for,  if  there 
is  no  more  in  the  case,  although  the  party  may  be 
entitled  to  a  discovery  of  the  original  existence  and 
validity  of  the  deed,  Courts  of  Law  may  afford  just 
relief,  since  they  will  admit  evidence  of  the  loss  and 
contents  of  a  deed,  just  as  a  Court  of  Equity  will  do.' 
To  enable  the  party,  therefore,  in  case  of  a  lost  deed, 
to  come  into  Equity  for  relief,  he  must  establish, 
that  there  ia  no  remedy  at  all  at  law,  or  no  remedy 
Which  is  adequate,  and  adapted  to  the  circumstances  of 
the  case.  In  the  first  place,  he  may  come  into  Equity 
for  payment  of  a  lost  bond  ;  for  in  such  a  case  his  bill 
need  not  be  for  a  discovery  only,  but  may  also  be  for 
relief;  since  the  jurisdiction  attached,  when  there  was 
no  remedy  at  law  for  want  of  a  due  profert."  In  the 
next  place,  he  may  come  into  Equity  when  a  deed  of 
land  has  been  destroyed,  or  is  concealed  by  the  de- 
fendant ;  for  then,  as  the  party  cannot  know  which 
alternative  is  correct,  a  Court  of  Equity  will  make  a 
decree,  (which  a  Court  of  Law  cannot,)  that  the  plain- 


ont  damagea  sod  cocta.  Id  a  book  cftlled  Finch's  Iteporls,  SOI,  the  decree 
U  Bomenhat  larger,  and  the  aecepUnce  of  the  defeadant  wu  after  the 
third  indonemenl,  and  it  ia  in  ihst  book,  ihoDgh  not  bo  in  the  manuscript 
report.  And,  indeed,  I  do  take  it  to  be  as  in  the  book ;  and  then  there  ia 
no  doubt  of  the  plaintiff'a  right ;  but  if  that  be  mateiiaJ,  it  shill  be  in- 
qaired  into.  In  that  caae,  if  the  plaintiff  could, at  law,  prove  the  conlenis 
of  bis  bill,  aod  the  indotsement,  and  the  loaa  of  it,  he  might  have  brought 
hia  action  at  law,  upon  that  hill,  without  coining  into  this  Court.  Bat  be 
waa  apprebenaive  the  conrae  uf  trade  plight  stand  in  hia  wa;  at  law,  and 
therefute  came  into  this  Cooit  upon  tenna,  aubmilting  it  lo  the  judgment 
of  the  Court,  vhetber  thej  were  not  reasonable." 

<  Whitfield  V.  Fauasat,  1  Ves.  SQS,  393  ;  Ante,  $  7Q,  note  (I.) 
>  Id.    Walmsley  v.  Child,  1  Ves.  Si4,  34S  i  Post,  ^  SB. 
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tiff  sball  bold  and  enjoy  the  land,  until  the  defendant 
shall  produce  the  deed,  or  admit  its  destniction.'  80, 
if  a  deed  concerning  land  is  lost,  and  the  party  in  pos- 
session prays  discovery,  and  to  be  established  in  his 
possession  tinder  it,  Equity  will  relieve ;  for  no  remedy, 
m  such  a  case,  lies  at  law.'  And,  where  the  plaintiff 
is  out  of  possession,  there  are  cases,  in  which  Equity 
will  interfere  upon  lost  or  suppressed  title  deeds,  and 
decree  possession  to  the  plaintiff;  but,  in  all  such  cases 
there  must  be  other  equities,  calling  for  the  action  of 
the  Court.^  Indeed,  the  bill  must  always  lay  some 
ground  besides  the  mere  loss  of  a  title  deed,  or  other 
sealed  instrument,  to  justify  a  prayer  for  relief;  as, 
that  the  loss  obstructs  the  right  of  the  plaintiff  at  law, 
or  leaves  him  exposed  to  andue  perils  in  the  future 
assertion  of  such  right* 

}  85.  Although  upon  a  lost  bond,  Equity  will  decree 
payment  for  the  reason  already  stated ;  yet  it  has  been 
said,  that  it  will  not  entertain  jurisdiction  for  relief 
upon  a  lost  negotiable  note,  or  other  unsealed  secerity, 
so  as  to  decree  payment  upon  the  mere  fact  of  loss; 
for  no  such  supposed  inability  to  recover  at  law  exists 
in  the  case  of  such  a  note  or  unsealed  contract,  which 
is  lost,  as  exists  for  want  of  a  profert  of  a  bond  at  law. 
Ko  profert  is  necessary,  and  no  o^er  allowed  at  law  of 
such  a  note  or  security ; '  and  a  recovery  can  be  had 


I  Rex  V.  AruDdel,  Hob.  R.  106  i ;  1  Vu.  393. 
a  Walmaley  «.  Child,  1   Vet.  434,  435.    See,  bIm,  DiltoD  c  Coal^ 
worth,  1  P.  Will.  731 ;  Dormei  v.  Foitescne,  3  AtL.  139. 

3  Dormer  v.  Fortescae,  3  Atk.  133. 

4  Sea  I  FoDbl.  Eq.  6.  1,  ch.  1,  <t  3,  note  (/) ;  U.  ch.  3,  .^  3.    See 
Mitf.  Eq.  PI.  b7  htemj,  113,  U4. 

3  Walnwley  v.  Child,  1  Ves.  345 ;  Gljun  v.  Bank  of  Eogland,  2  Vet. 
38,41. 
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at  law,  upon  mere  proof  of  the  loss.^  But,  then,  a 
Court  of  Law  cannot  (as  we  have  seen)  insist  upon  an 
indemnity,  or  at  least  cannot  iusist  upon  it  in  such  a 
form  as  may  operate  as  a  perfect  indemnity.*  In  such 
a  case,  therefore,  a  Court  of  Equity  will  pntertain  a 
bill  for  relief  and  payment,  upon  an  ofTer  in  the  hill  to 
give  a  proper  indemnity  under  the  direction  of  the 
Court,  and  not  withont.  And  such  an  offer  entitles 
the  Court  to  require  an  indemnity,  not  strictly  attain- 
able at  law,  and  founds  a  just  jurisdiction.^ 

§  86.  Iq  the  cases  which  we  have  been  considering, 
the  lost  note,  or  other  security,  was  negotiable.  And, 
according  to  the  authorities,  this  circumstance  is  most 
material ;  for  otherwise  it  would  seem,  that  no  indem- 


1  Walmaleye.  Child,  !  Vea.  345;  Glynn  e.  Bank  of  Englsnd,  3  Vet. 
38,  41.  In  Hansard  v.  RobiDaoa,  (7  B.  &  Ctes.  90,)  it  nas  exprsMly 
decided  iliBt  no  action  would  lie  by  the  indonee  of  a  bill  of  exchange 
■igainBt  tlie  acceptor,  where  the  bill  wu  loBt  and  not  produced  at  the 
trial,  although  the  loss  was  eetabliahed  to  haTe  been  after  it  became  doe. 
The  groand  of  the  decision  vas,  that  by  the  caatom  of  nercbanis  the 
acceptor  was  entided  to  the  posaession  of  the  bill  as  his  Toucher  for  the  ' 
payment ;  and  the  extreme  incooTenience  of  requiring  the  acceptor  to 
prove  the  loaa,  if  he  should  be  required  so  to  do,  in  a  suit  by  another 
person  as  Holdei.  The  Court  said  the  proper  remedy  was  in  Equity. 
where  an  offer  of  indemnity  might  be  made  and  enforced.  See  Thayer 
«.  King,  IS  Ohio,  343;  Lasell  v.  Laxell,  13  Verm.  R.  443. 

■  Ante,  ^  S3  ;  3  Camp.  311  ;  7  B.  &  Cressw.  90. 

3  Walmsley  v.  ChUd,  1  Vee.  344,  345  ;  Tersej  v.  Gorey,  Finch.  R.  301 ; 
S.  C.  1  Vea.  345 ;  Glynn  v.  Bank  of  England,  1  Vea.  446 ;  3  Yes.  38  ; 
MoBBop  V.  EadoD,  16  Vea.  430,  434  ;  Chilly  on  Bills,  (8th  edit.  1B33,) 
p.  990  ;  Bromley  r.  Holland,  7  Ves.  19  to  21  ;  Davies  ti.  Dodd,  4  Price, 
176  ;  S.  C.  1  Wila.  Exch.  R.  110.  [In  Hopkina  v.  Adama,  SO  Verm.  R. 
407,  the  poaitioD  of  the  text  for  which  theae  authoiiiies  are  cited,  ia 
critically  examined  by  BedGeld,  J.,  and  said  not  to  be  supported.  It  was 
there  held  not  necesaary,  to  give  the  Court  jurisdiction,  that  the  bill 
should  contun  an  offer  of  indemnity,  aolesa  the  bill  or  note  had  been 
negotialed.  Relief  would  be  given  upon  proof  of  loss,  and  it  ia  for  the 
defendant  to  more  for  indemnity  if  it  is  necetaary  to  his  proteolion.] 
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nity  would  be  necessary,^  and  conseqneDtlj  no  relief 
could  be  had  in  Equity.  The  propriety  of  this  ex- 
ception has  been  somewhat  doubted;  for  the  party  is 
entitled,  upon  payment  of  such  a  note  or  security,  to 
have  it  delivered  up  to  him,  as  voucher  of  the  payment 
and  extinguishment  of  it ;  and  it  may  have  been  as- 
signed, in  Equity,  to  a  third  person.'  And  althongh,  in 
such  a  case,  the  assignee  would  be  affected  by  all  the 
equities  between  the  original  parties,  yet  the  promisor 
may  not  always,  after  a  great  length  of  time,  be  able 
to  establish  those  equities  by  competent  proof;  and,  at 
all  events,  he  may  be  put  to  serions  expense  and 
trouble,  to  establish  his  exoneration  from  the  charge. 
The  jurisdiction  of  Courts  of  Equity,  under  such  cir- 
cumstances, seems  perfectly  vrithin  the  principles  on 
which  such  Courts  ordinarily  proceed  to  grant  relief 
not  only  in  cases  of  absolute  loss,  but  of  impending  or 
probable  mischief  or  inconvenience.  And  a  bond  of 
indemnity,  under  such  circumstances,  is  but  a  jast 
security  to  the  promisor  against  the  vexation  and  accn- 
mnlated  expenses  of  a  suit.' 

§  87.  It  is  upon  grounds  somewhat  similar,  that 
Courts  of  Equity  often  interfere,  where  the  party,  from 
the  long  possession  or  exercise  of  a  right  over  property, 
may  fairly  be  presumed  to  have  had  a  legal  title  to  it, 
and  yet  has  lost  the  legal  evidence  of  it,  or  is  now 
unable  to  produce  it.  Under  such  circumstances. 
Equity  acts  upon  the  presumption,  arising  from  such 


1  MuBop  V.  Eadon,  16  Ves.  430,  434  ;  see  Chitly  on  Billa,  (Blh  ediL 
1833,)  p.  291,  nolo.     Hoagh  p.  Barten,  30  Venn.  R.  454. 

»  HanBard  p.  Robinaon,  7  Barn.  &  Cressw.  80  j  Story  on  Promiwory 
Notes,  ^  100  to  116,  4  S43  lo  S45,  ^  445. 

3  See  Ranaard  i>.  Robinaoa,  7  B.  &  Crassir.  90 ;  £aat  In^ia  Cdmpsoy 
t>.  Boddam,  9  Vea.  408,  4«9  ;  DaTiea  v.  Dodd,  4  Price,  R.  176. 
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possession,  as  equivalent  to  complete  proof  of  the  legal 
right  Thns,  where  a  rent  has  heen  received  and 
paid  for  a  long  time,  Equity  will  enforce  the  payment, 
although  no  deed  can  be  produced  to  sustain  the  claim, 
or  the  precise  lands,  out  of  which  it  is  payable,  cannot, 
from  confusion  of  boundaries,  or  other  accident,  be 
now  ascertained.' 

§  88.  In  the  cases  of  supposed  lost  instruments, 
where  relief  is  sought,  it  has  been  seen,  that,  as  a 
guard  upon  the  preliminary  exercise  of  jurisdiction, 
an  affidavit  of  the  loss  of  the  instrument,  and  that  it 
is  not  in  the  possession  or  power  of  the  plaintiO*,  ia 
indispensable  to  sustain  the  bill."  And,  in  order  to 
maintain  the  suit,  it  is  further  indispensable,  that  the 
loss,  if  not  admitted  by  the  answer  of  the  defendant, 
should,  at  the  hearing  of  the  cause,  he  established  by 
competent  and  satisfactory  proofs.'  For  the  very 
foundation  of  the  suit  in  Equity  rests  upon  this 
most  material  fact.  If,  therefore,  the  plaintiff  should 
fail,  at  the  hearing,  to  establish  the  loss  of  the  instru- 
ment,* or  the  defendant  should  overcome  the  plaintiff's 
proofs  by  countervailing  testimony  of  its  existence, 
the  suit  will  be  dismissed,  and  the  plaintiff  remitted 


1  1  Fonbl.  Eq.  B.  I,  ch.  S,  ^  3,  and  note  (g) ;  Steward  e.  Bridger, 
3  Vero.  SIS ;  ColleU  v.  JaqaeB,  1  Cb.  Cta.  120 ;  Cocka  v.  Falej,  1  Veni. 
3S9  ;  Eton  College  v.  Besuchamp,  1  Cas.  Cb.  131 ;  Holder  v.  Chaoibury, 
3P.Will.S55;  Bake  of  Leeds  v.Ponell,  iVee.  ITl;  Doke  of  Bridge- 
watei  V.  Edwards,  4  Bra.  Pail,  C.  13S  ;  Duke  of  Leeda  r.  New  Radnor, 
3  Bro.  Ch.  C.  338,  518 ;  Benson  t>.  Baldwin,  1  Atk.  598  ;  Coopei,  Eq.  PI. 
130. 

■  East  India  Co.  n.  Boddam,  9  Vea.  466  ;  Cooper,  Eq.  Fl.  135,  ISO. 

3  Sioboe  P.  Bobaon,  S  Vea.  &  B.  60 ;  Smith  v.  BieknGll,  Id.  nole ; 
Cookea  t>.  Hellier,  1  Ves.  334,  335  ;  Walcoale;  o.  Child,  .1  Vea.  344,  345; 
Cooper,  Eq.  PI.  339 ;  ClaT*ering  i'.  Claieiing,  3  Vsa.  S33 ;  Eaat  India 
'  Compao;  «.  Boddam,  0  Vea.  466. 

*  Aa  to  proof  oflota,  aee  Green  t>.  Baile;,  IS  Sim.  S4S. 
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to  the  legal  forum.'  [And  if  the  bond  has  been 
destroyed  or  suppressed  by  the  obligee,  no  relief,  of 
course,  will  be  given  by  a  Court  of  Equity.']  But  if 
the  loss  is  sufficiently  established,  when  it  is  denied 
by  the  defendant's  answer,  the  plaintiff  will  be  entitled 
to  relief,  although  he  may  have  other  evidence,  com- 
petent and  sufficient  to  establish  the  existence  and 
contents  of  the  instrument,  of  which  he  might  have 
availed  himself  in  a  Court  of  Law.'  For  if  the  juris- 
diction once  attaches  by  the  loss  of  the  instrument,  a 
Court  of  Equity  will  not  drive  the  party  to  the  hazard 
of  a  trial  at  law,  when  the  case  is  fit  for  its  own  inter- 
position, and  final  action  upon  a  claim  to  sift  the  con- 
science of  the  party  by  a  discovery. 

§  89.  We  have  thus  far  been  considering  cases  of 
accident,  founded  upon  lost  instruments.  But  there 
are  many  other  cases  of  accident,  where  Courts  of 
Equity  will  grant  both  discovery  and  relief.  One  of 
the  earliest  cases,  in  which  they  were  accustomed  to 
interfere,  was,  where  by  accident  a  bond  had  not  been 
paid  at  the  appointed  day,  and  it  was  subsequently 
sued ;  or  where  a  part  only  had  been  paid  at  the  day.* 
This  jurisdiction  was  afterwards  greatly  enlarged  in 
its  operation,  and  applied  to  all  cases,  where  relief  is 
sought  against  the  penalty  of  a  bond,  upon  the  ground 
that  it  is  unjust  for  the  party  to  avail  himself  of  the 
penalty,  when  an  offer  of  full  indemnity  is  tendered. 


>  See  Jeremy  on  Eq.  Jarisd.  359,  360,  SGI ;  Cooper,  £q.  PI.  336,  339 ; 
Uitf.  Bq.  PI.  bj  Jeremy,  333  ;  AnniU|:e  v.  WadBwoilh,  1  Madd.  B.  198 
to  191 ;  i  Fonbl.  £q.  B.  1,  ch.  3,  ^  3,  Dote  (A). 

9  Daviea  o.  DaTies,  6  Iredell,  Eq.  R.  418. 

a  1  Fonbl.  Eq.  B.  1,  ch.  1,  ^  3,  note  {f),p.  17.  Bat  Me  Ante,  $  84, 
p.  100,  and  note  (3.) 

1  Carj'B  Rep.  1, 3  ;  7  Vb«.  273.  See  alio  Hatg.  Law  Trtcte,  p.  431, 
439  ;  Norbaiie  on  Chancery  Abaaea. 
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The  same  principle  governs  in  the  case  of  mortgages, 
where  Courts  of  Equity  constantly  allow  a  redemption, 
although  there  is  a  forfeiture  at  law.'  And  it  may  now 
be  Btated  generally,  that,  where  an  inequitable  loss  or 
injury  will  otherwise  fall  upon  a  party  from  circum- 
stances beyond  his  own  control,  or  from  his  own  acts 
done  in  entire  good  faith,  and  in  the  performance  of  a 
supposed  duty,  without  negligence,  Courts  of  Equity 
will  interfere  to  grant  him  relief. 

5  90.  Cases,  illustrative  of  this  doctrine,  may  easily 
be  put.  In  the  course  of  the  administration  of  estates, 
executors  and  administrators  often  pay  debts  and  legsr 
cies  upon  the  entire  confidence,  that  the  assets  are 
sufficient  for  all  purposes.  It  may  turn  ont,  from  unex- 
pected occurrences,  or  from  debts  and  claims,  made 
known  at  a  subsequent  time,  that  there  is  a  deficiency 
of  assets.  Under  such  circumstances,  they  may  be 
entitled  to  no  relief  at  law.  But  in  a  Court  of  Equity, 
if  they  have  acted  with  good  faith,  and  with  due  can- 
tion,  they  will  be  clearly  entitled  to  it,  upon  the  ground, 


*  Seton  f>.  Slkde,  7  Vea.  373,  274 ;  S  White  ft  Tudor's  Eq.  Lead. 
Cta.  S7?  ;  Lenon  v.  Napper,  3  Sch.  Si  Lefc.  684,  685;  Com.  Big. 
Cbanceiy,  4  A.  6  ;  MUf.  PI.  Cb.  bj  Jowmy,  117,  130  ;  Cooper,  Eq.  PI. 
130,  131 ;  a  Foobl.  £q.  B.  3,  ch.  3,  ^  4,  >nd  notes.  —  Lord  Redesdale 
pnta  the  relief  in  cases  of  ibis  iort  upon  tbe  gronnd  of  accident.  Hia 
langoage  ia,  "  In  msny  casei  of  accidents,  aa  lapse  of  time,  the  Courts  of 
Eqoity  will  also  lelieTe  againat  the  conBei]ueneeB  of  the  accident  in  a 
Court  of  Law.  Upon  tbia  ground  thej  pioceed  in  the  common  case  of  a 
mortgage,  where  the  title  of  the  mortgagee  haa  become  absolute  at  law, 
upon  default  of  payment  of  the  mortgage  money  at  the  lime  atipulated  for 
payment."  Milf.  Eq.  PI.  by  Jeremy,  130.  I  apprehend,  that  this  ia  not 
the  true  gronnd  ;  bnt  that  it  turns  npon  the  eonstmclion  of  the  contract, 
being  a  mere  security;  aud  time  not  being  of  the  essence  of  the  contract; 
and  ibe  naeonscJonableneBB  of  insisting  upon  taking  the  land  for  tbe 
money.  Seton  o.  Slade,  7  Vee.  373,  974  ;  Lenoo  c.  Napper,  S  Sch.  b 
Le(r.  684,  685;  Poet,  ^i  1313,  1314,  1316. 

EQ.  JUS. TOL.  I.  16 
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that^  otherwise,  they  will  be  iDoocenUy  subject  to  an 
QDJQSt  loss,  from  nhat  the  law  itself  deems  ao  accident' 
Indeed  it  has  been  said,  that  in  England  no  case  at  law 
has  yet  decided,  that  an  executor  or  administrator,  once 
become  fully  responsible,  by  an  actual  receipt  of  a  part 
of  his  testator's  property,  for  the  administration  thereof 
can  found  his  discharge  in  respect  thereof,  as  against  a 
creditor  seeking  satisfaction  out  of  the  testator's  assets, 
either  on  the  score  of  inevitable  accident,  or  destmcUon 
by  fire,  or  loss  by  robbery  or  the  like,  or  of  reasonable 
confidence  disappointed,  or  of  loss  by  any  of  the  other 
various  means,  which  afford  an  excuse  to  ordinary 
agents  and  bailees  in  cases  of  loss  without  any  negli- 
gence on  their  part ;  and  that  Courts  of  Law  are  disin- 
clined to  make  such  a  precedent.'  If  this  be  a  tnie 
description  of  the  actual  state  of  the  law  on  this  subject, 
it  would  become  an  intolerable  grievance,  if  Courts  of 
Equity  should  not  be  able,  under  any  circumstances, 
to  intarfero  la  favor  of  executors  and  administrators,  in 


1  EdwBTds  t>.  Fre«rou>,  S  P.  Will.  447 ;  JoIidbod  v.  JohssoD,  3  B«. 
&  Pnll.  163, 169;  HinluM  e.  Day,  Ambl«r,  R.  160 ;  Chambettua  v. 
Cbunberlun,  3  Fieem.  141.  Bat  M«  Coppin  v.  Coppin.SF.  Will.  296, 
397;  Oir  «.  Kainu,  9  Ves.  194;  Underwood  v.  HiUtoa,  5  Beavao,  R.  38. 

a  Croue  o.  Smidi,  7  East,  R.  246 ;  Johnaon  o.  Johnaoo,  3  Bos.  & 
Fall.  163,  169.  Bat,  lee  On  v.  Kunea,  3  Vea.  194  ;  Hawkina  n.  Day, 
Ambkr,  R.  160.  — Bnt,  evea  at  law,  ibe  pajment  of  a  aimplo  cODtian 
debt,  nithont  ootica  of  a  epeeialij  debt,  wonld,  io  case  of  a  deficiene;. 
of  asaeta,  protect  the  sxecalor  or  adminiatrator.  Davia  e.  UookhooM, 
FitKgib.  R.  76;  Brooka  c.  Jeaoinga,  1  Mod.  R.  174;  BrJUon  d.  Baihniat, 
3  Lev.  I  IS ;  Hawkina  v.  Day,  Ambler,  B.  160,  163. 

Io  Briab&ae  v,  Dacrea,  (S  Taunt,  B.  143,  159,)  Mr.  Juatice  Cbambie 
aeema  to  hate  thou gbt,  that  an  admiaiatralot,  paying  atoDey  per  capita. 
io  miaapplication  of  the  eflecia  of  ihe  ioieatate,  migbt  recoxer  it  back  ai 
law.  But  Lord  Chief  Jnatice  Maoffield,  in  the  aame  cue,  doabied  it ; 
and  aaid,  if  he  coild,  it  wonld  be  only  under  the  principle  of  aqiium  d 
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order  to  prevent  such  gross  icjuBtiee.  And,  in  cases 
of  this  sort,  relief  has  accordingly  been  often  granted 
by  Coarts  of  Equity,  in  mitigation  and  melioration  of 
the  hardship  of  the  Common  Law.'  But^  to  found  a  good 
title  to  such  relief,  it  seems  indispensable,  that  there 
should  have  been  no  negligence  or  misconduct  on  the 
part  of  such  executors  or  administrators  in  the  pay- 
ment of  the  assets ;  for,  if  there  has  been  any  negli- 
gence or  misconduct,  that,  perhaps,  may  induce  a  Court 
of  Equity  to  withhold  its  assistance.' 

(  91.  Other  cases  may  be  easily  pat,  in  which  an 
executor  or  administrator  would  be  entitled  to  relief  in 
Equity.  Thus,  if  he  should  receive  money,  supposed  to 
be  due  from  a  debtor  to  the  estate ;  and  it  should  tarn 
out  that  the  debt  had  been'  previously  paid ;  and,  before 
the  discovery,  he  had  paid  away  the  money  to  creditors 
of  the  estate ;  in  such  a  case  the  supposed  debtor  may 
recover  back  the  money  in  Equity  from  the  executor ; 
and  the  latter  may,  in  the  same  'manner,  recover  it 
back  from  the  creditors,  to  whom  he  paid  it'  In  like 
manner,  if  an  executor  should  recover  a  judgment,  and 
receive  the  amount,  and  apply  it  in  discharge  of  debts, 
and  then  the  judgment  should  be  reversed,  he  is  com- 
pellable to  refund  the  money,  and  may  recover  it  back 
from  the  creditors.* 


1  Croa's  Ezaenton  c.  LjndMj,  9  Pteem.  R.  1 ;  S.  C.  3  Eq.  Abridg. 
4SS  ;  Holl  IT.  Holt,  I  Cu.  Cb.  IBO ;  9  P.  Will.  447  ;  Orr  v.  Kainei,  » 
Vee.  R.  ISl ;  Hoore  v.  Moon,  9  Yes.  AOO ;  Nelihorp  v.  Hill,  1  Cat.  Cb. 
135;  Noel  o.  BobinioD,  1  Vern.  90,94;  9  Eq.  Abridg.  Ei'n.  K.  p.  453. 
Sm  Riddls  t>.  UsndeTJlle,  6  Cnuwh,  330. 

3  See  HoveodeD's  note  la  3  Fieem.  R.  1,  (d.  G)  ;  I  Cu.  Cb.  I3S ;  I 
FoDbl.  Eq.  fi.  1,  eh.  3,  (  3. 

3  Pook  «.Bij,  If.  Will.  3S&;  3  Eq.  Abrid.  Ei'on.  463,  pi.  5. 

4  Ibid. 
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§  92.  Upoa  analogous  grounds  a  Court  of  Equity 
will  interpose  in  favor  of  an  unpaid  legatee,  to  compel 
the  other  legatees,  who  hare  been  paid  their  full  legar 
cies,  to  refund  in  proportion,  if  there  was  an  original 
deficiency  of  assets  to  pay  all  the  legacies  and  the  exe- 
cutor is  insolvent ;  bnt  not,  as  it  should  seem,  if  there 
was  no  such  original  deficiency,  and  there  has  been  a 
waste  by  the  executor.'  The  reason  of  the  distiuction 
seems  to  be,  that  the  other  legatees  in  the  first  case 
have  received  more  than  their  just  proportion  of  the 
assets ;  bnt  in  the  last  case  no  more  than  Uieir  just  pro- 
portion. And,  therefore,  there  is  nothing  inequitable 
on  their  part  in  availing  themselves  of  their  superior 
diligence.*     But  legatees  are  always  compellable  to 


1  On  IT.  Eainea,  3  Tes.  1S4 ;  Moora  v.  Moore,  3  Vee.  600 ;  Anoo.  1  P. 
WiD.Wfi;  Wslcotc.  Hill,  Id.  Cox'fl  note;  S.  C.  1  Bro.  Cb.  R.  305,  aed 
Belt's  note*  ;  Noel  v.  Bobinion,  1  VeiD.  M,  Buthbf '■  note  (1)  ;  Ed- 
wards u.  Freeman,  2  P.  .Will.  447. 

a  Id.  3  Foabl.  Eq.  B.  4,  Pt.  1,  ch.  3,  $  5,  note  (p);  Lnpton  n.  Lupton, 
3  Johna.  Ch.  R.  614,  626.  —  Bnt  it  aeems,  that  the  executor  bimaelf  can- 
not, in  a  caae  of  deficiency  of  assets,  compel  the  legatwa  to  refund  in 
favor  of  another  legatee,  who  is  unpaid,  where  the  executor  has  made  a 
Tolunlary  payment  ;  bat  only  where  the  payment  bis  been  oompnlslre. 
fl  Fonbl.  Eq.  B.  4,  Pt.  1,  eh.  2,  ^  6,  note  (p) ;  Hodgesr.  Waddington,  3 
Vent.  360  ;  Newman  n.  Barton,  2  Vern.  R.  S05  ;  Orr  v.  Kaines,  9  Vei. 
194.  —  And  in  caees  of  etedilota  he  cannot  compel  legatees  to  refund,  if 
he  knen  of  the  debta  at  the  time  of  the  payment ;  but  only  when  the  debts 
were  tben  anknown  to  him.  Nehhotp  v.  Htll,  1  Ch.  Gas.  136  ;  Jewoit  d. 
Great,  3  Swanat.  659  ;  Hodgea  v.  Waddington,  3  Vent.  360;  3  PonU. 
Eq.  B.  4,  Pi.  I,  ch.  3,  ^  5,  note  (;i).  So  that  the  righti  of  the  eaecntor 
himself,  and  that  of  legateei  and  oreditoTS,  are  not  precisely  the  same  in 
all  cases  of  a  deficiency  nf  assets.  See  3  Eq.  Abridg.  Legacies,  B.  13, 
p.  554  ;  17  Maaa.  R.  394,  3B5.  In  Maaaaehnaetta,  an  executor,  who  hia 
Tolnntariiy  paid  a  legatee,  can,  on  the  snbaeqnent  diseoTery  of  a  defi- 
(nency  of  asaeta,  recover  back  the  money  at  law.  And  so,  if  he  haa  paid 
some  creditora  in  fall,  and  there  is  allerwatds  a  defioieocy  of  assets,  he 
may  recorer  back  from  the  creditora  so  paid,  in  proportion  to  the  defi- 
ciency. Walker  V.  Hill,  17  Maaa.  R.  360  ;  Walker*.  Bradley,  3  Pick. 
R.  361.    See  Biddle  t>.  Mandenlle,  6  Ctanch,  339,  330. 
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refund  in  lavor  of  cteditors;  because  the  latter  have  a 
priority  of  rigbt  to  satisfaction  out  of  the  assets.' 

§  93.  Other  illustrations  of  the  doctrine  of  relief  in 
Equity,  npon  the  ground  of  accident^  may  be  stated. 
Suppose  a  minor  is  bound  as  apprentice  to  a  person, 
subject  to  the  Bankrupt  laws,  and  a  large  premium  is 
given  for  the  apprenticeship  to  the  master,  and  he 
becomes  bankrupt  during  the  apprenticeship;  in  such 
a  case.  Equity  will  interfere,  and  apportion  the  premium, 
upon  the  ground  of  the  failure  of  the  contract  from 
accident*  So,  if  stock  of  a  GoTemment  is  held  for  the 
benefit  of  A  during  life,  and  afterwards  the  growing 
payments,  as  well  as  the  arrears,  are  to  be  for  the  benefit 
of  B }  and  then  a  revolution  should  occur,  by  which  the 
payments  should  be  suspended  for  several  years ;  and 
A  should  die,  before  the  arrears  are  paid ;  there,  such 
revolution  would  be  treated  as  an  accident ;  and  the 
representatives  of  A  would  be  entitled  to  the  arrears, 
and  not  B,  notwithstanding  the  language  of  the  cotttract. 
For  the  arrears,  supposed  in  the  contract,  could  mean 
only  such,  as  might  ordinarily  occur,  and  not  such  as 
should  arise  from  extraordinary  events.'  So,  if  an  annn- 
ity  is  directed  by  a  will  to  be  secured  by  public  stock ; 
and  an  investment  is  made  accordingly,  sufficient  at  the 
time  for  the  purpose ;  but  afterwards  the  stock  is  reduc- 
ed by  an  act  of  Parliament,  so  that  the  stock  becomes 
insufficient;  Equity  will  decree  the  deficiency  to  be 


1  Noel  V.  RobiuoD,  1  Vera.  90,  94;  Id.  460;  Newmio  v.  Barton, 
2Vero.  SOS;  Nelthorp  v.  Hill,  1  Ch.Cu.  130;  SFoabl.Eq.  fi.  4,  Pt.  1, 
ch.  S,  4  5,  note  (p)  ;  Laploa  v.  Lupton,  2  JohiM.  Ch.  R.  814,  6SB ;  Aooa. 
1  Vam.  les ;  Hudwiok  v.  Mynd,  1  Anat.  R.  1  IS. 

3  H^  V.  Webb,  3  Bro.  Ch.  R.  78,  and  Belt's  note.  See  I  FoDbl.  Eq. 
B.  l.ch.S,  48,note(;);  Ex  parte  Sandb;,  1  Atk.l4g;  Pool,  ^  478. 

3  Hasleu  V.  Rattle,  6  Hadd.  R.  4. 
10* 
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made  up  agiuast  the  residoary  legatees,  as  an  acci- 
dent.' 

$  94.  In  the  execution  of  mere  powers,  it  has  been 
said,  that  a  Court  of  Equity  will  interpose,  and  grant 
relief  on  account  of  accident,  as  well  as  of  mistake. 
And  this  seems  regularly  true,  where,  by  accident,  there 
is  a  defective  execution  of  the  power.  But  where  there 
is  a  non-execution  of  the  power  by  accident,  there 
seems  more  reason  to  question  the  doctrine.  It  is  true, 
that  it  was  said  by  two  Judges  in  a  celebrated  cas^ 
that,  if  the  party  appear  to  have  intended  to  execute 
his  power,  and  is  prevented  by  death.  Equity  will  inters 
pose  to  effectuate  his  intent;  for  it  is  an  impediment 
by  the  act  of  God.'  But  it  is  doubtful,  whether  this 
doctrine  can  be  maintained,  unless  the  party  has  taken 
some  preparatory  steps  for  the  execution;  so  that  it 
may  be  deemed  a  case,  not  of  non-execution,  but  of 
defective  execution.'  And  it  has  been  said,  Uiat  Equity 
will  also  relieve  in  cases  of  a  defective  execution  of  a 
power,  where  it  is  rendered  impossible,  by  circumstances 
over  which  the  party  has  no  control,  for  him  to  execute 
it ;  as  if  he  is  sent  abroad  by  the  Government,  and  the 
prescribed  witnesses  cannot  be  obtained ;  or  if  the  re- 
mainder-man refuses  to  the  party  a  sight  of  the  deeds, 


1  Diviei  e.  Woitier,  1  Sim.  mi  Sta.  B.  403  j  May  t>.  Bennet,  I  Ro*- 
Mil,  B.  370. 

9  EatlofBath&MoDtagae'a  Cue.aCh.  Cm.  69,  93;  1  FooU.  Eq. 
B.  I,  oh.  4,  ^  S5,  note  (i) ;  Id.  B.  1,  eh.  I,  ^  7,  noU  (d)  ;  Sagden  on 
Powen,  eh.  6,  ^  3,  p.  378,  (3d  edit.) 

3  See  1  FoDbl.  Eq.  B.  t,  cb.  4,  ^  !5,  note  (A),  note  {k) ;  Snilli  v.  Aab- 
ton,  1  Ch,  Cu.  3B4 ;  9  Chaoce  on  Fonera,  ch.  33,  ^  3,  ut.  ft9B9  to  30M; 
Id.  ^  1,  uu  S617  to  !923  i  Sagden  oa  Powen,  ch.  6,  ^  9,  p.  378,  (3d 
edit.) 
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creating  the  poorer,  so  that  the  party  canDot  ascertain 
the  proper  form  of  execnting  it.^ 

$  95.  In  regard  to  the  defective  execution  of  powers, 
lesulting  either  from  accident,  or  mistake,  or  both,  and 
also  in  regard  to  agreements  to  execute  powers,  (which 
may  generally  be  deemed  a  species  of  defective  execu- 
tion,) '  Courts  of  Equity  do  not  in  all  cases  interfere  and 
grant  relief;  but  grant  it  only  in  favor  of  persons,  in  a 
moral  sense  entitled  to  the  same,  and  viewed  with  pecu- 
liar favor,  and  where  there  are  no  opposing  equities  on 
the  other  side.'  Without  undertaking  to  enumerate  all 
the  qualifications  of  doctrine,  belonging  to  this  intricate 
subject,  it  may  be  stated,  that  Courts  of  Equity,  in 
cases  of  defective  execution  of  powers,  wiU  (unless 
there  be  some  countervailing  equity)  interpose,  and 
grant  relief  in  favor  of  purchaser,*  creditors,"  a  wife, 
a  child,  and  a  charity ;  but  not  in  favor  of  the  donee 
of  the  power,  or  a  husband,  or  grandchildren,"  or 
remote  relations,  or  strangers  generally.' 

§  96.  But  in  cases  of  defective  execution  of  powers, 
we  are  carefully  to  distinguish  between  powers,  which 
are  created  by  private  parties,  and  those  which  are 
specially  created  by  statute ;  as,  for  instance,  powers  of 
tenants  in  tiul  to  make  leases.    The  latter  are  construed 


1  1  Fonbl.  Eq.  B.  1,  ch.  5,  ^  S,  note  (A) ;  E«l  of  Bath  &  Moata^e'a 
Cue,  3  Ch.  Cu.  68  ;  Gilb.  Lex  FrBloria,  p.  305,  306. 

■  3  Cbuea  do  Powers,  cb.  S3^^  1,  art.  3834,  3835,  3897  to  3015. 

3  lb.  eh.  23,  $  1,  m.  38IT  to  3939. 

*  Sehenok  «.  Ellin^wood,  3  Ednr.  Ch.  R.  175. 
~  B  DeaoitoD  t*.  Goehriog,  7  Bur.  17fi. 

>  PoiieT  P.  TnTDOT,  3  S.  &  B.  106. 

1  3  Chance  on  Fowen,  ch.  33,  (/  1,  an.  SS30  to  985B ;  Id.  3859  to 
3863 ;  Id.  3864  to  3B73  ;  1  FodU.  Eq.  fi.  1,  ch.  1,  i  7,  aad  note  (t>)  ; 
Id.  B.  1,  ch.  4,  4  35,  notei  (h),  (i)  ;  Id.  B.  1,  ch.  6,  ^  3,  and  Dots  (A). 
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with  more  strictness ;  and,  whatever  formalities  are  re- 
quired by  the  statute,  must  be  punctuaUy  complied 
with,  otherwise  the  defect  cannot  be  helped,  or,  at  least, 
may  not,  perhaps,  be  helped  in  Equity  j  for  Courts  of 
Equity  cannot  dispense  with  the  regulations  prescribed 
by  a  statute ;  at  least,  where  they  constitute  the  appa- 
rent policy  and  object  of  the  statute.^ 

5  97.  As  to  the  defects,  which  may  be  remedied,  they 
may  generally  be  said  to  be  any,  which  are  not  of  the 
very  essence  or  substance  of  the  power.  Thus,  a  defect 
by  executing  the  power  by  Will,  whea  it  is  required  to 
be  by  a  Deed,  or  other  instrument,  inter  vivos,  will  be 
aided.^  So,  the  want  of  a  seal,  or  of  witnesses,  or  of 
a  signature,  and  defects  in  the  limitations  of  the  pro- 
perty, estate,  or  interest,  will  be  aided.  And,  perhaps, 
the  same  rule  will  apply  to  defective  executions  of 
powers  hy  femes  covert.  But  Equity  will  not  aid  defects, 
which  are  of  the  very  essence  or  substance  of  the 
power ;  as,  for  instance,  if  the  power  he  executed  with- 
out the  consent  of  parties,  who  arc  required  to  consent 
to  it.  So,  if  it  be  required  to  be  executed  by  Will,  and 
it  is  executed  by  an  irrevociible  and  absolute  Deed; 
for  this  is  apparently  contrary  to  the  settler's  intention, 
a  will  being  always  revocable  during  the  life  of  the  tes- 
tator; whereas,  a  deed  would  not  be  revocable  unless 
expressly  so  stated  in  it.' 


1  1  Fonbl.  Eq.  B.  1,  ch.  I,  ^  7,  and  note  (() ;  Id.  B.  I,  ch.  4,  ^  25, 
note  (f);  Earl  of  Darlin^ion  v.  Tullney,  Cowp.  R.  2R7.  But  see 
2  Chmce  on  Poweis,  ch.  23,  ^  3,  art.  29^5  lo  2997  ;  Post,  f)  IfiQ,  177, 
and  note  (3) ;  Bright  v.  Hoyd,  I  Story,  R.  478. 

9  See  Mills  t>.  Mills,  8  Irish  Eq.  R.  302. 

3  S  Chance  on  Powers,  ch.  23,  §  J,  art.  2871  to  2S96  ;  Id.  art.  2930  ; 
Id.  2'J30  to  2981, — I  hiTe  contented  myself  witli  these  general  si ate- 
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§  98.  But  a  class  of  cases  more  commoD  in  their 
occnrrence,  as  well  as  more  extensive  in  their  opera- 
tion, will  be  found,  where  trusts,  or  powers  in  the 
nature  of  trusts,  are  required  to  be  executed  by  the 
trustee  in  favor  of  particular  persons,  and  they  fail  of 
being  so  executed  by  casualty  or  accident.  In  all 
such  cases  Equity  will  interpose,  and  grant  suitable 
relief  Thns,  for  instaDce,  if  a  testator  should,.by  his 
will,  devise  certain  esti^tes  to  A,  with  directions,  that 
A  should,  at  his  death,  distribute  the  same  among  his 
children  and  relations  as  he  should  choose,  and  A 
should  die  without  making  such  distribution,  a  Court 
of  Equity  would  interfere,  and  make  a  suitable  distri- 
bution J  because  it  is  not  given  to  the  devisee  as  a 
mere  power,  but  as  a  trust  and  duty  which  he  ought 
to  fulfil;  and  his  omission  so  to  do  by  accident,  or 
design,  ought  not  to  disappoint  the  objects  of  the 
bounty.^  It  would  be  very  different  if  the  case  were 
of  a  mere  naked  power,  and  not  a  power  coupled  with 
a  trust.* 

§  99.  Another  class  of  cases  is,  where  a  testator 
cancels  a  former  will  upon  the  presumption  that  a  later 
will  made  by  him  is  duly  executed  when  it  is  not    In 


menta  on  ihia  coafeMetlly  inTolved  topic,  m  a  full  iDTestigation  of  all  ihs 
doctrineB  conceroing  it,  more  properly  tMlonga  to  a  uattise  od  Fowen, 
Tbe  Isamed  reader  will  find  ihe  whole  subject  fajly  eiamined,  and  all  tbo 
leading  anihontisa  brought  logelheT,  in  2  Chaace  oa  Powers,  ch.  23,  ^  I, 
9,  3,  art.  8S1H  to  3084,  and  Sugdea  on  Powers,  ch.  6,  p.  344  lo  3S3,  (3d 
edit.)  and  Fovrell  on  Powers,  p.  54,  156,  S43,  280.  See  Post,  ^  173, 
174.    See  alio  1  White  &  Todor,  Eq.  Lead.  Cases,  SI4. 

1  See  Gibbe  v.  Marsh,  8  Male.  343,  Wiibers  v.  Yeadon,  I  Richardson's 
£q.  R.  325. 

'3  Harding  v.  Glynn.  1  Atk.  469,  and  note  by  Saanders ;  3  White  & 
Tadoc's  Eq.  Lead.  Cas.  685,  and  ootei ;  Brown  v.  Uiggs,  4  Ves.  709 ; 
S  lb.  495 ;  8  lb.  561 ;  S  Chance  on  Powers,  ch.  23,  ^  1. 
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such  a  case  it  has  been  decided  that  the  former  will 
shall  be  set  np  agaiost  the  heir  in  a  Court  of  Equity, 
and  the  devisee  be  relieved  there,  upon  the  ground  of 
accident'  But  this  class  seems  more  properly  to 
belong  to  the  head  of  mistake,  or  of  a  conditional  pre- 
sumptive revocation,  where  the  condition  has  &iled.* 

^  99  a.  Courts  of  Equity  will  also  interfere  and 
grant  relief,  (as  we  shall  presently  more  fully  see,) 
whore  there  has  been  by  accident  a  confusion  of  the 
boundaries  between  two  estates.^  So  they  will  also 
grant  relief,  where,  by  reason  of  such  confusion  of 
boundaries  by  accident,  tlie  remedy  by  distress  for  s 
rent  charged  thfereon  is  gone.* 

$  99  b.  So,  where  .by  accident  or  mistake,  upon  a 
transfer  of  a  Bill  of  Exchange,  or  a  promissory  note, 
there  has  been  an  omission  by  the  party  to  indorse  it 
according  to  the  intention  of  the  transfer,  in  such  a 
case,  the  party,  or,  in  case  of  his  death,  his  executor  or 
administrator,  may  be  compelled  in  Equity  to  make 
the  indorsement,  and  if  the  party  has  since  become 
bankrupt,  or  bis  estate  is  insolvent,  his  assignees  will 
be  compelled  to  make  it ;  for  the  transaction  amounts 
to  an  equitable  assignment,  and  a  Court  of  Equity  will 
clothe  it  with  a  legal  efifect  and  title.'' 

^  100.  These  may  suffice,  as  illustrations  of  the 
general  doctrine  of  relief  in  Equity  in  cases  of  accident 


>  OoioDS  e.  Tyrar,  1  P.  Will.  343,  345  ;  8.  C.  9  Vem.  761 ;  Ptee.  Ch. 
469. 

*  I  P.  Will.  346,  Cox'a  noU  ;  Bottenabaw  o.  Oilbert,  Co*rp.  ft.  49. 
3  Miif.  Eq.  PI.  br  Jerenj,  117;  Poet,  $  666,  §  BIS  to  638. 

*  Duke  of  Leeds  p.  Pqwell,  1  Vea.  171 ;  Poet,  ^  CSS. 

"  Wftihips  c.  Msula,  S  Jae.  &  Walk.  343 ;  Cbittf  oa  Billt,  ch.  8, 
p.  263,  Sth  edit.  1833  ;  Bftflej  on  Bills,  eb.  6,  ^  S,  p.  136, 137,  Sth  edit. 
1830  :  Post,  ^  73». 
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They  all  proceed  upon  the  same  commoQ  foundation, 
that  there  is  no  adequate  or  complete  remedy  atlaw 
under  all  the  circumstances ;  that  the  party  has  rights 
which  ought  to  be  protected  and  enforced ;  or  that  he 
will  sustain  some  injury,  loss,  or  detriment,  which  it 
would  be  equitable  to  throw  upon  him. 

§  101.  And  this  leads  us,  natnrally,  to  the  considera^ 
tioD  of  those  oases  of  accident,  in  which  no  relief  will 
be  granted  by  Courts  of  Equity.  In  the  first  place,  in 
matters  of  positive  contract  and  obligation,  created  by 
the  party,  (for  it  is  different  in  obligations  or  duties 
created  by  law,')  it  is  no  ground  for  the  interference  of 
Equity,  that  the  party  has  been  prevented  from  fulfill- 
ing them  by  accident;  or,  that  be  has  been  in  no 
default ;  or,  that  he  has  been  prevented  by  accident 
from  deriving  the  full  benefit  of  the  contract  on  his 
own  side.*  Tbos,  if  a  lessee  on  a  demise  covenants  to 
keep  the  demised  estate  in  repair,  he  will  be  bound  in 
Equity  as  well  as  in  Law,  to  do  so,  notwithstanding 
any  inevitable  accident  or  necessity  by  which  the  pre- 
mises are  destroyed  or  injured ;  as  if  they  are  burnt  by 
lightning,  or  destroyed  by  public  enemies,  or  by  any 
other  accident,  or  by  overwhelming  force.  The  reason 
is,  that  he  might  have  provided  for  such  contingencies 
by  his  contract,  if  he  bad  so  chosen ;  and  the  law  will 
presume  an  intentional  general  liability,  where  he  has 
made  no  exception.^ 


'  Ptradioe  v.  Jue,  Alejo,  R.  S7.  See  kIm  Stoijon  BailmeDta,  ^  36, 
35,36. 

s  iFonU.  Eq.  B.  I,  ch.  S,  ^  8,  DOte  (^ }.  See  Com.  Dig.  Chao.SF.S; 
Baniaford  v.  Done,  1  Vero.  98. 

3  Id.  Dyer,  R.  33,  (a) ;  CheaterGeld  v.  Bolton,  Com.  R.  ea? ;  BaUock 
e.  Pommitt,  e  T.  R.  S50  ;  Bieeltitock,  &o.  CtsaX  Compuir  e.  Piilchard, 
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$  102.  And  the  same  rule  applies  in  like  cases, 
vhere  there  is  an  express  covenant,  (mtboat  any  pro- 
per exception,)  to  pay  rent  during  the  term.  It  must 
be  paid,  notwithstanding  the  premises  are  accidentally 
bomt  down  during  the  term.  And  this  is  equally  true 
as  to  the  rent,  although  the  tenant  has  covenanted  to 
repair,  except  in  cases  of  casualties  by  fire,  and  the 
premises  are  burnt  down  by  such  casualty ;  for,  Me- 
pressio  ujuas  est  exchsio  alterius}  In  all  cases  of  this 
sort  of  accidental  loss  by  fire,  the  role  prevails.  Set 
perii  domno  ;  and,  therefore,  the  tenant  and  landlord 
suffer  according  to  their  proportions  of  interest  in  the 
property  burnt ;  the  tenant  during  the  term,  and  the 
landlord  for  the  residue. 

§  103.  And  the  like  doctrine  applies  to  other  cases 
of  contract,  where  the  parties  stand  equally  innocent.* 
Thus,  for  instance,  if  there  is  a  contract  for  a  sale  at  a 
price  to  be  fixed  by  an  award  during  the  "life  of  the 
parties,  and  one  of  them  dies  before  the  award  is 
made,  the  contract  fails,  and  Equity  will  not  enforce 
it  upon  the  ground  of  accident ;  for  the  time  of  making 
the  award  is  expressly  fixed  in  the  contract  according 
to  the  pleasure  of  the  parties ;  and  there  is  no  Equity 
to  substitute  a  different  period.' 


6T.K.  750;  Puadioe  D.  Jtne,  Ale;n,  R.  S7;  Monk  e.  Cooper,  9  Stt. 
R.7e3;  1  FodU.  Eq.  B.  1,  cb.5,  ^6,  note  (j'),  p.  374,  Ac.  i  Haccison 
«.  Lord  North,  1  Ch.  Caa.  83. 

1  Monk  V.  Coopei,  3  Str.  763  ;  S.  C.  2  Lord  Raymond,  1477 ;  Bairour 
ti.  Weslon,  1  T.  Rep.  310;  Fowfer  d.  Bou,  6  Moss.  R.  63  ;  Doe  t. 
S&Ddham,  1  T.  R.  705,  710  ;  Hallett  c.  Wflie,  3  Johns.  R.  44  ;  Hare  o. 
GiOTGS,  3  Anal.  687  ;  Holtzapfiell  o.  Baker,  18  Ves.  115 ;  Pym  r.  Btftck- 
burn,  3  Yea.  34,  38 ;  1  Fonbl.  Eqnity,  B.  1,  ch.  6,  ^  8,  note  {g) ;  Cooper, 
Eq.Pl.  131. 

B  Com.  Dig.  Chancery,  3  F.  0. 

3  Blundell  t>.  BretUrgh,  17  Ves.  S9S,  S40. 
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$  104.  So,  if  A  should  covenant  with  B  to  convey 
an  estate  for  two  lives  in  a  church  lease  to  B  by  a  cer- 
tain day,  and  one  cf  the  lives  should  afterwards  drop 
before  the  day  appointed  for  the  conveytaice ;  B  would 
he  compelled  to  stand  hy  his  contract,  and  to  accept 
the  conveyance ;  for  neither  party  is  in  any  fault ;  and 
B,  by  the  contract,  took  upon  himself  the  risk  by  not 
providing  for  the  accident.'  So,  if  an  estate  should  be 
sold  by  A  to  B,  for  a  certain  sum  of  money  and  an 
annuity,  and  the  agreement  should  be  lair.  Equity  will 
not  grant  relief,  although  the  party  should  die  before 
the  payment  of  any  annuity.* 

.  5  ]  05.  In  the  next  place.  Courts  of  Equity  will  not 
grant  relief  to  a  party  upon  the  ground  of  accident,  ' 
where  the  accident  has  arisen  from  his.  own  gross 
negligence  or  fault ;  for  in  such  a  case  the  party  has 
no  claim  to  come  into  a  Court  of  Justice  to  ask  to  be 
be  saved  from  his  own  culpable  misconduct.  And,  on 
this  account,  iu  general,  a  party  coming  into  a  Court 
of  Equity  is  hound  to  show  that  his  title  to  relief  is 
unmixed  with  any  gross  misconduct  or  negligence  of 
himself  or  his  agents.^ 

§  105  a.  In  the  next  place.  Courts  of  Equity  will 
not  interfere  upon  the  ground  of  accident,  where  the 
party  has  not  a  clear  vested  right ;  but  his  claim  rests 
in  mere  expectancy,  and  is  a  matter,  not  of  trust,  but 
of  volition.    Thus,  if  a  testator,  intending  to  make  a 


»  White  e.  Null,  1  p.  WilLCl. 

3  Morticnei  v.  Capper,  1  Bro.  Ch.  B.  156  ;  Jackwn  P.  Lerei,  3  Bro. 
Cfa.  R.  G05 ;  see  also  9  Ves.  246. 

B  Marina  IntoraDce  Comp&Dj  v.  Hodgson,  7  Ciaoch,  336.  See  Fenny 
D.  Mariin,  4  Johns.  Ch.  B.  Sfte  i  1  Fonbl.  Eq.  B.  1 ,  oh.  S,  ^  3  ;  Ex  piTle 
Greenwaj,  6  Vea.  613.    See  also  7  Ves.  10,  30;  S  Tea.  467, 468. 

■Q.  JOS.  —  TOL.  1.  II 
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'will  in  favor  of  particular  persons,  is  prevented  from 
doing  so  by  accident,  Equity  cannot  grant  relief;  for 
it  is  not  in  the  power  of  the  Court  to  relieve  against 
^cidents  which  prevent  voluntary  dispositions  of  es- 
tates } '  and  a  legatee  or  devisee  can  take  only  by 
the  bounty  of  the  testator,  and  has  no  independent 
right,  until  there  is  a  title  consummated  by  law.  The 
same  principle  applies  to  a  mere  naked  power,  such  as 
a  power  of  appointment,  nncoupled  with  any  trust ;  if 
it  is  unexecuted  by  accident  or  otherwise,  a  Court  of 
Equity  will  not  interfere  and  execute  it,  as  the  party 
could  or  might  have  done.'  But  if  there  be  a  trust,  it 
will,  as  we  have  seen,  be  ollerwise.' 

}  106.  In  the  next  place,  no  relief  will  be  granted  on 
account  of  accident,  where  the  other  party  stands  upon 
an  equal  Equity,  and  is  entitled  to  equal  protection. 
Upon  this  ground,  also,  Equity  will  not  interfere  to 
give  effect  to  an  imperfect  will  against  an  innocent 
heir  at  law ;  for,  as  heir,  he  is  .  entitled  to  protection, 
whatever  might  have  been  the  intent  of  the  testator, 
unless  his  title  is  taken  away  according  to  the  rules 
of  law.* 

S  107.  So,  if  a  tenant  for  life,  or  in  tail,  have  a 
power  to  raise  money,  and  he  raises  money  by  mort- 


■     1  WhitloD  V.  Rauell,  1  Atk.  448;  I  Mwld.  Ch.  Pr.  46. 

■  Bronn  V.  Hi|^g^  8  Ves.  6S9,  661 ;  Pierson  e.  Garnet,  3  firown,  Ch. 
R.  3B,  2a  ;  Duke  of  Marlborough  e.  Godulphtn,  9  Ves.  61,  knd  Bell's 
Suppl«roenl,  377,  378;  Harding  t>.  Gljn,  I  Atk.  469,  and  Saanden's 
note ;  3  While  &  Tudat't  £q.  Lead.  Caa.  685,  and  notea :  Toilet  c. 
Toilet,  3  P.  Will.  489  ;  1  Fonbt.  B.  1,  ch.  4,  §35,nate  (A) ;  Id.  Dole  (i); 
1  Madd.  Ch.  Pr.  46. 

3  Ante,  ^  98. 

*  See  Com.  Dig.  Chancery,  3  F.  6,  7,  8 ;  1  Fonbl.  Eq.  B.  I,  eh.  4, 
^  25,  nutes  (i),  (n)  ;  Gioands  and  Rudim.  ef  the  Law,  M.  167,  p.  128, 
(edit.  1751.) 
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gage,  'without  any  reference  to  the  power,  and  not  in 
conformity  to  it,  the  mortgage  will  not  bind  the  heir 
in  tail.*  So,  if  a  tenant  in  tail  conveys  the  estate  by 
bargain  and  sale,  or  enters  into  a  contract  of  sale,  and 
covenants  to  suffer  a  fine  and  recovery,  and  he  dies 
before  the  fine  or  recovery  is  consummated,  the  heir  in 
tail,  or  remainder-man  is  not  bouod ;  forhe  is  deemed 
a  purchaser  under  the  donor,  and  entitled  to  protection, 
as  such ;  and  a  Court  of  Equity  will  not,  further  than 
a  Court  of  Law,  carry  into  efiect  against  him  any  act 
of  a  former  tenant  in  tail?       < 

§  108.  And,  generally,  against  a  bond  Jide  purchaser, 
for  a  valuable  consideration,  \vithout  notice,  a  Court 
of  Equity  will  not  interfere  on  the  ground  of  accident ; 
for,  in  the  view  of  a  Court  of  Equity,  such  a  purchaser 
has  as  high  a  claim  to  assistance  and  protection  as  any 
other  person  can  have.*  Principles  of  an  analogcms 
nature  seem  to  have  governed  in  many  of  the  cases  in 
which  the  want  of  a  sarreoder  of  copyholds  has  been 
supplied  by  Courts  of  Equity.* 

§  109.  Perhaps,  upon  a  general  survey  of  the  grounds 
of  equitable  jurisdiction  in  cases  of  accident,  it  will  be 
found  that  they  resolve  themselves  into  the  following  j 
that  the  party  seeking  relief  has  a  clear  right,  which 
cannot  otherwise  be  enforced  in  a  suitable  manner; 


1  Jenkins  v.  Kemia,  1  Cu.  Ch.  103 ;  S.  C.  cited  3  P.  Will.  667 ; 
1  Ponbl.  Eq.  B.  I,  ch.  4,  ^  35,  notes  (0.  (n). 

>  iFonbl.  Eq.  B.  1,  ch.  1,  ^  7,  and  note;  Id.  ch.  4,^  19,  and  notes; 
Weai  V.  Lower,  1  Eq.  Abridy.  266  ;  Powell  t>.  Powell,  Free.  Ch.  378. 

3  MilfonJ,  Eq.  PI.  by  Jeremy,  S74,  X. ;  Cooper,  Eq.  PI.  281  lo  385 ; 
S  Fonbl.  Eq.  B.  S.  eh.  6,  ^  2,  ind  notes  \  Maiden  c.  Meitill,  3  Aik.  8 ; 
Newl.  on  Contt.  ch.  19,  p.  342 ;  Ante,  \Uc.\  Post,  ^^  154,  169, 3S1, 
40S  10  411,  416,  434,  436. 

*  1  Fonbl.  Eq.  B.  I,  cb.  I,  ^  7,  and  note  (v). 
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or,  that  he  will  be  sobjected  to  an  uDJostifiable  loss, 
without  any  blame  or  miscondnct  od  his  own  part ;  or, 
that  he  has  a  snperior  eqaity  to  the  party  from  whom 
he  seeks  the  relief.' 


^  Man;  of  the  cum  on  this  iDbject  will  be  faand  eolleeied  in  I  Midd. 
Ch.  Fr-  ch.  3,  ^  3,  p.  41,  tie. ;  Jeremj  on  Equity  Jnrid.  ch.  I,  p.  359, 
&e.,  and  8  Swift's  Digest,  ch.  6,  p.  93,  Sic.  See  Baynud  e.  Nonis, 
S  Gill,  477. 
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5  110.  We  may  next  pass  to  the  consideratioa  of 
the  Jurisdiction  of  the  Courts  of  Equity,  founded 
upon  the  ground  of  mistake.  This  is  sometimes  the 
result  of  accident,  in  its  large  sense;  but,  as  contrar 
distinguished  from  it,  it  is  some  unintentional  act,  or 
omission,  or  error,  arising  from  ignorance,  surprise, 
imposition,  or  misplaced  con0dence.'  Mistakes  are 
ordinarily  divided  into  two  sorts,  mistakes  in  matter 
of  law,  and  mistakes  in  matter  of  fact. 

$  111.  And  first,  in  regard  to  mistakes  in  matter 
of  law.  It  is  a  well-known  masim,  that  ignorance  of 
law  will  not  furnish  an  excuse  for  any  person,  either 
for  a  breach,  or  for  an  omission  of  duty ;  Iffnorardta 
legia  nemnem  excusai;  and  this  maxim  is  equally  as 
much  respected  in  Equity  as  in  law."    It  probably  be- 


I  Mt.  Jeiem;  deRnes  MUtkke,  in  the  aeDse  of  a  Coort  of  Eqiiiij,  (o 
be,  "that  iMoIt  of  ignoreoce  of  law  or  of  faoi,  which  has  misled  a  person 
to  commit  that,  which,  if  he  had  not  been  in  error,  he  wonld  not  have 
done."  Jeremy,  Eq.  Jnrisd.  B.  3,  Ft.  S,  p.  358.  This  deflaltioti  seems 
too  narrow,  and  it  does  not  comprehend  cases  of  omission  or  neglect. 
May  there  not  be  a  mistake  from  sarpiise,  oi  imposition,  as  well  as  from 
ignorance  of  law  or  fact ! 

3  Bilbie  k.  Lomley,  2  £ut,  R.  469  ;  Doct.  &  Stud.  Dial.  1,  ch.  36,  p. 
92 1  Id.  Dial.  S,  eh.  46,  p.  303 ;  Stevens  v.  L^ech,  13  East,  39  ;  1  Fonbl. 
Eq.  B.  1,  cb.  3^  ^  7,  note  (v)  ;  Hunt  v.  Rousmaniere's  Adm'rs.  8  Whea- 
ton,  R.  174;  S.  C.  1  Peters,  Sup.  C.  R.  1  ;  S.  C.  3  Muon,  R.  313  ;  3 
Masoo,  R.  2B4  ;  Frank  u.  Frank,  1  Ch.  Cbb.  84.  —  How  far  money  paid 
under  a  mistake  of  law,  ia,  aa  the  cinl  law  phrases  it,  liable  to  rtpetition, 
that  is,  ID  a  tecoTery  back,  ha«  heen  a  matter  mttch  discoued  by  oiTilians, 
11  • 
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loDgs  to  some  of  the  earliest  rudimeats   of  English 
jurisprudence ;  and  is  certainty  so  old,  as  to  have  been 


Bnil  upon  which  they  are  diTided  in  opinion.  Foibier  and  Heineccius 
msiniBin  the  Degalivo  ;  VinoluB  and  D'Aguessean  the  sffirmatiTe,  the  latter 
CBpeeially  in  a  verj  maateily  diEsertaiiao,  Sit  W.  D.  EvaDS,  in  the  Ap- 
pendix to  his  translation  of  Potbiei  od  Obligations,  (Vol.  2,  p.  408  to  437} 
has  given  a  Tiaaslation  of  the  Biasertaliona  of  D'Agneaoeau  and  Vianius  ; 
and  Sir  W.  D,  Evana  haa  prefiied  to  them  a  new  of  hia  own  leaaoning 
in  snpporl  of  the  aanie  doctrine.  (Id.  Vol.  3,  p.  369.)  The  text  of  the 
Roman  Law  aeemg  laanifeetlj  on  the  oiber  aide,  althaogh  the  force  of  the 
text  has  heen  attempted  to  be  explained  ana;,  or  at  leact  limited.  The 
Digest  (Lib.  S2,  lit.  6,  1.  S,  ^  3,  6,)  says  :  >•  IgnoTanlia  fact!,  non  jam, 
prodeue  ;  dcc  alultis  solere  auccnrri,  sed  eirantibna  ;  "  and  atill  mote 
explicitly  the  Code  says,  (Lib.  1,  tit.  19, 1.  10,}  "  Cum  quia  jua  ignoians 
indebitslem  peenniam  aoherit,  cesMt  repetitio ;  per  ignorantiam  enitn  faeti 
tan tu m  tepetitionem  inde bill  solnti  competcTe  tibi  notum  eat."  See  also 
I  Puthier,  Oblig.  Ft.  4,  ch.  3,  ^  1,  n.  S34  ;  I  Evans's  Foibier  on  Oblig. 
533,  624 ;  Fothier,  Pand.  Lib.  83,  tit.  6 ;  Cujaceii  Opera,  Tom.  4,  p.  S02 
Comro,  ad  Leg.  vii.  de  Jar.  et  Fact.  Ignoi.  Heinece.  ad.  Pand.  Lib.  22, 
lit.  6,  ^  140  ;  I  Domat,  Civil  Law,  B.  ],  tit.  IS,  ^  1,  n.  13  to  17.  But  the 
qaesiiuD  ia  a  very  different  one,  how  far  a  promise  to  pay  is  a  binding 
ohtigation  ;  for  a  party  may  not  be  bonnd  by  the  taller  to  pay,  although  he 
may  not,  if  he  has  paid  the  money,  be  entitled  to  recover  it  back.  Heinec- 
cius (ubi  supra)  insists  on  ibis  distioction,  fonnding  himself  on  the  Roman 
Law.  CujaeciuB  also  iasisis  ou  the  same  diatinction.  (Cujac.  Opera, 
Tom.  4,  506,  50?,  edit.  175B,)  D'Aguesseau  denies  the  diatioclion,  as 
not  founded  in  teaaon,  and  insists  on  the  same  right  in  both  cases-  Sir 
W.  D.  Evans  holds  to  the  same  opinion ;  bat  insists,  at  all  evenls,  that  a 
mere  promise  to  pay,  under  a  mistake  of  law,  is  not  binding.  3  Evans's 
Poibier  on  Oblig.  365,  &o.  There  ia  certainly  great  force  in  his  leanon- 
ing.  It  haa,  however,  been  rejected  by  the  English  Conrta ;  and  a  pto- 
loieelo  pay,  upon  a  eopposed  liability,  and  in  ignorance  of  the  latv,  has 
been  held  to  bind  the  party.  Sievena  e.  Lynch,  IS  East,  R.  39  ;  Good- 
man V.  Sayers,  3  Jao.  Si  Walk,  363  ;  Brisbaae  v.  Dactes,  6  Tannt.  R. 
143)  East  India  Company  v.  Tritlen,  3  B.  &  Cressw.  380.  Mr.  Chan- 
cellor Kent  held  a  doctrine  equally  eiteaaive  in  Sbotwell  r.  Hurray,  I 
Johns.  Ch.  R.  G12,  516.  See  also  Slorrs  v.  Barker,  6  Johna.  Ch.  R. 
166  ;  Clarke  ■>.  Dutcher,  9  Cowen,  R.  674.  lo  Massachusetts  it  has 
been  held,  that  money,  paid  under  a  mistake  of  law,  may  be  reco- 
vered back  ;  and,  at  all  events,  that  a  promise  to  pay,  under  a  mistake 
of  law,  cannot  be  enforced.  May  e.  Coffin,  4  Mass.  R.  343;  Warder 
V.  Tudi.er,  7  Masa.  R.  452  :  Freeman  «.  Boynton,  7  Mass.  R.  488.  See 
also  Haven  v.  Foster,  0  Kck.  R.  113,  in  which  there  is  a  very  learned 
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long  laid  up  among  its  settled  elements.  We  Sad 
it  stated  with  great  clearness  and  force  in  the  Doctor 
and  Student,  where  it  is  affirmed,  that  every  man  is 
bound  at  his  peril  to  take  knowledge  what  the  law 
of  the  realm  is,  as  well  the  law  made  hy  Statute,  as 
the  CommoQ  Law.'  The  probable  ground  for  the 
maxim  is  that  suggested  by  Lord  Ellenborough,  that 
otherwise  there  is  no  saying  to  what  extent  the  excuse 
of  ignorance  might  not  be  carried.^  Indeed,  one  of 
the  remarkable  tendencies  of  the  English  Commou 
Law  upon  all  subjects  of  a  general  nature  is,  to  aim 
at  practical  good,  rather  than  theoretical  perfec- 
tion} and  to  seek  less  to  administer  justice  in  all 
possible  cases  than  to  furnish  rules  which  shall  secure 
it  in  the  common  course  of  human  business.  If,  upon 
the  mere  ground  of  ignorance  of  the  law,  men  were 
admitted  to  overhaul  or  extinguish  their  most  solemn 
contracts,  and  especially  those  which  have  been  exe- 
cuted ty  a  complete  performance,  there  would  be  much 
embarrassing  litigation  in  all  judicial  tribnnals,  and  no 
small  danger  of  injustice,  from  the  nature  and  difficulty 
of  the  proper  proofe.'  The  presumption  is,  that  every 
person  is  acquainted  with  his  own  rights,  provided  he 
has  bad  a  reasonable  opportunity  to  know  them.  And 
nothing  can  be  more  liable  to  abuse,  than  to  permit  a 
person  to  reclaim  his  property  upon  the  mere  pre- 
tence, that,  at  the  time  of  parting   with  it,  he  was 


aigamenl  bj  eoDDM)  on  each  ude,  od  the  general  dooirina,  lod  the 
opinions  of  dviljana,  m  veil  as  the  Coaimon  Law  decisioos,  are  copiDusIy 
eiied. 

>  Doet.  b  Stod.  Dial.  2,  ch.  46. 

9  Dilbie  v.  Lnailer,  3  East,  409,  47S. 

'  Ljon  V.  Richmond,  3  Johns.  Ch.  R.  SI,  60 ;  Shotwell  «.  Manay,  1 
Johns.  Ch.  R.  St3i  Stoira  v.  Barker,  6  Johns.  Ch.  B.  169,  170. 
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ignorant  of  the  law,  acting  on  his  title.^  Mr.  Fon- 
blanque  has  accordingly  laid  it  down  as  a  general 
proposition,  that  in  Courts  of  Equity  ignorance  of  the 
law  shall  not  affect  agreements,  nor  excuse  from  the 
legal  consegnences  of  particnlar  acts.'  And  he  is  fully 
borne  out  hy  authorities.' 

§  112.  One  of  the  most  common  cases,  put  to  illus- 
trate the  doctrine,  is,  where  two  are  bound  by  a  bond, 
and  the  obligee  releases  one,  supposing,  by  a  mistake 
of  law,  that  the  other  will  remain  bound.  In  Buch  a 
case  the  obligee  will  not  be  relieved  in  Equity  upon 
the  mere  ground  of  his  mistake  of  the  law ;  *  for  there 


1  See  Stom  v.  Barber,  6  Jahoi.  Cb.  R.  109 ;  Frootor  v.  Thrall,  SS 
Verm.  862. 

«  1  Funbl.  Eq.  B.  1,  ch.  S,  ^  7,  note  (u) ;  1  Madd.  Ch.  Pr.  60.  But 
eee  Moaelej'a  Rep.  364 ;  I  Vea.  1ST ;  Siorra  v.  Barber,  6  Juhos.  Ch.  R. 
■  16»,  170;  Hants.  Bousmaniere,  I  Peters,  B.  1,  15,  16. 

3  The  doctriQe  vaa  pushed  to  a  great  eiteni  (as  Mr.  Fonblanque  has 
remarked]  in  Wibdef  v.  Cooper  Company,  cited  in  a  note  to  East  r. 
Tbornburj,  3  P.  Will.  IS7,  note  B,  and  Aiwood  e.  Lamprej  (ibid.),  in 
whioh  a  tenant,  who  had  paid  a  rent  or  anoutij  charged  on  land,  without 
deducting  the  land  tax,  was  not  allowed  to  recoTei  baeb  Ihe  amount  bj  a 
bill  in  Equiljr.  I  Fonbl.  Eq.  B.  1,  ch.  3,  ^  7,  note  (t>).  There  is  an  ap- 
pearance of  hardBhip  in  ibja  doctrine ;  but  it  baa  been  fully  leengniied  in  a 
late  caae,  where  an  executor  paid  iaieieat  on  a  legacy  witbont  deducting 
the  property  tax.  Carrie  c.  Goold,  3  Madd.  R.  163,  and  Smith  v.  Alsop, 
1  Madd.  R.  633.  Lord  Hardwicbe  a,ho  acted  upon  the  same  doctrine  in 
Nichulla  V.  Leeson,  3  Aik.  573.  The  caaes  reaolve  themselTss  into  an 
over-pay  men  t  by  mistabe  of  law,  or  of  fact ;  and  probably  of  the  funoar. 
But  it  does  not  appear  in  any  of  these  cases,  that  the  miatabe  was  not 
mntua],  It  ia  a  little  difficult  to  reconcile  theie  eases  with  Ihe  docltine  in 
Bingham  c.  Bingham,  1  Ves.  126,  and  Bell's  SuppL  79. 

*  Cum.  Dig.  Chancery,  3  F.  8 ;  Harmon  «.  Cannon,  4  Tin.  Abridg. 
387,  pi.  3  J  1  Fonbl.  Eq.  B.  1,  ch.  3,  ^  7,  nolo  (o).  See  also  1  Peters, 
Sop.  C.  R.  17  ;  1  P.  Will,  723,  787  j  8  Atk.  581 ;  8  Johns.  Ch.  R.  51  i 
4  Picb.  B.  6,  17 ;  Cann  v.  Cann,  1  P.  Will.  733,  737.  Bat  aee  Ei  parte 
Gifiuid,  6  Vea.  B05,  and  the  comments  by  Lord  Denuian  on  that  case  in 
Hicholson  v.  Reiell,  6  Nct.  &  Mann.  193,  300  j  S.  C.  4  Adolpb.  &  Ellis, 
675.  See,  also,  McNaughien  v.  Partridge,  11  Ohio,  R.  S83  i  Sale  r. 
Disbman,  S  Leigh,  548. 
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is  nothing  inequitable  in  the  co^ibligor'a  availing  him- 
self of  his  legal  rights,  nor  of  the  other  obligor's 
insisting  upon  his  release,  if  they  have  both  acted 
iotid  j^e,  and  there  has  been  no  fraud  or  imposition 
on  their  side  to  procure  the  release.'  So,  where  a 
party  had  a  power  of  appointment,  and  executed  it 
absolutely,  without  introducing  a  power  of  revocation, 
upon  a  mistake  of  law,  that,  being  a  voluntary  deed, 
it  was  revocable,  relief  was  in  like  manner  denied.'  If 
the  power  of  revocation  had  been  intended  to  be  put 
into  the  appointment,  and  omitted  by  a  mistake  in  the 
draft,  it  would  have  been  a  very  different  matter. 

S  113.  The  same  principle  applies  to  agreements 
entered  into  in  good  faith,  but  under  a  mistake  of 
the  law.  They  are  generally  held  valid  and  obliga^ 
tory  upon  the  parties.'     Thus,  where  a  clause  con- 


I  In  SDcb  mcaM,  there  ia  no  doubt  thtt  the  iele*see  ia  discharfied  at 
law.  Id  Nicholson  v.  Rerell,  8  Ner.  &  Mann,  300,  393,  S.  C.  4  Adulph. 
&  Ellia,  675,  a  diichiiTge  of  one  party  on  a.  joint  and  aBTeral  note  waa 
heldiobeadiacbareeofbaih.  S.  P.  Cheetham  r.  Ward,  1  Boa.  &  Pull. 
690;  Hooaackn.  Rogera.S  Paige,  R.  339. 

3  Worrall  u.  Jacob,  3  UerW.  E.  195.    See,  also,  I  Felen,  Sop.  R.  16. 

3  Pullen  u.  Ready,  1  Atk.  591  ;  Stockley  t>.  Slockley,  1  Vea.  &  B.S3, 
30;  Fraak  o.  Frank,  I  Ch.  Caa.  84;  Mildmaj  d.  Hnngsrford,  3  Ven. 
R.  343  ;  Shotwell  d.  Mnnay,  1  Johns.  Ch.  R.  51S-,  Lyon  o.  Richmond, 
2  Johna.  Ch.  R.  61  ;  Hunt  r.  Rouamaniere,  1  Peters,  Sup.  R,  1,  15 ; 
Storra  v.  Backer,  6  Johna.  Ch.  R.  169,  170.  —  Some  of  the  casea,  com- 
monly ciied  under  thia  head,  are  casea  of  family  agreemenia,  to  preseira 
&mity  honor,  or  family  peace  ;  and  some  of  ihem  are  coaipromlaee  of 
light,  thoDght  at  [he  time  to  be  doubtful  by  all  the  parties.  The  cases 
of  Siapilton  V.  Stapilton,  I  Atk.  10  )  Stockley  v.  Stockley,  1  Vea.  &  B. 
33;  Cory  v.  Cory,  1  Vea,  19;  Gordon  v.  Gordon,  3  Snaoat.  R.  463, 
467,  471,  474,  477,  and  perhaps  Frank  v.  Frank,  1  Cb.  Caa.  B4,  are  of 
the  former  sort.  And  it  has  been  said  by  Lord  Eldoo,  that  in  family 
arrangemeota  an  Eqoity  is  adminisiered  in  Equity,  which  is  not  applied 
to  agreeroeDU  generally.  1  Ves.  &  B.  30 ;  Neale  v.  Neale,  1  Keen, 
073,  683.  Compiomiaes  of  doubtful  right  sUnd  upon  a  distinct  ground  ; 
for  in  aach  cases  the  parties  are  equal,  and  it  is  for  the  poblic  iotereat  to 
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taiDing  a  power  of  redemption,  in  a  deed  granting 
an  annuity,  after  it  had  been  agreed  to,  was  delibe- 
rately excluded  by  the  parties  upon  a  mistake  of 
law,  that  it  would  render  the  contract  usurious ;  the 
Court  of  Chancery  refjised  to  restore  the  clause,  or  to 
grant  relief^  Lord  Eldon,  in  commenting  on  this  case, 
said,  that  it  went  upon  au  indisputable  clear  principle, 
that  the  parties  did  not  mean  to  insert  in  the  agreement 
a  provision  for  redemption,  because  they  were  all  of 
one  mind,  that  it  would  be  ruinous.  And  they  desired 
the  Court  to  do,  not  what  they  intended,  for  the 
insertion  of  that  provision  was  directly  contrary  to 
their  intention;  but  they  desired  to  be  put  in  the  same 
situation,  as  if  they  had  been  better  informed,  and  con- 
sequently had  a  contrary  intention.'  So,  where  a 
devise  was  given  upon  condition,  that  a  woman 
should  marry  with  the  consent  of  her  parents,  and  she 
married  without  such  consent,  whereby  a  forfeiture 
accrued  to  other  parties,  who  afterwards  executed  an 
agreement  respecting  the  estate,  whereby  the  forfeiture 
was  in  effect  waived,  the  Court  refused  any  relief, 
although  it  was  contended,  that  it  was  upon  a  mistake 
of  law.  Lord  Hardwicke,  on  that  occasion,  said  :  "  It 
is  said,  they  (the  parties)  might  know  the  fact,  and  yet 
not  know  Uie  consequence  of  law.    But  if  parties  are 


soppTem  liiigaiion.  Cann  t>.  Cano,  1  P.  Will.  733  ;  1  Vea.  &  B.  30  ; 
1  Aik.  10 ;  N&jrIoT  d.  Winch,  1  Sim.  &  Sin.  664,  565.  But  of  ih«Be 
doctrines  ft  raoie  full  diacusaioo  belongs  to  the  text.  Post,  ^^  ISO,  131, 
1S2,  136,  13S,  129,  130,  131,  133. 

1  Irnhao)  v.  Child,  1  Bro.  Cb.  R.  99.  See  0  Ves.  339,  333  ;  1  Peters, 
Sop.  C.  R,  16,  17 ;  3  White  &  Tudor'e  Eq.  Lead.  Cu.  630,  and  notes. 

9  Mvquia  of  Townaheod  v.  Strangroooi,  6  Yes.  333.  See  also  Loid 
Patmore  v.  Monis,  3  Bro.  Ch.  R.  S19 ;  Hnat  o.  RouBmaiiiere's  Adnunis- 
traiora,  2  Maaon,  R.  366,  367. 
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entering  into  aa  agreement,  and  the  very  will,  out  of 
which  the  forfeiture  arose,  is  lying  before  them  and 
their  counsel,  while  the  drafts  are  preparing,  the 
parties  shall  he  supposed  to  be  acquainted  with  the 
consequence  of  law  as  to  this  point ;  and  shall  not  be 
relieved  on  a  pretence  of  being  surprised,  with  such 
strong  circumstauces  attending  it"'  So,  where  the 
plaintiff  was  tenant  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  remainder  to  the  defendant 
in  fee ;  and  his  wife  being  then  privement  ensdni  of  a 
son,  he  was  advised,  that,  if  be  bought  the  reversion 
of  the  defendant,  and  took  a  surrender,  it  would  merge 
hia  estate  for  life,  and  destroy  the  contingent  re- 
mainder in  his  sons,  and  give  him  a  fee;  and  he 
accordingly  bought  the  reversion,  and  gave  security 
for  the  purchase-money;  and,  upon  a  discovery  of  his 
mistake  of  the  law,  he  brought  a  bill  to  he  relieved 
against  the  security,  it  was  denied,  unless  upon  pay- 
ment of  the  full  amonnt.^ 

S  114*.  Another  illustration  maybe  derived  from  a 
case,  most  vigorously  contested  and  critically  discussed, 
whereupon  the  loan  of  money,  for  which  security  was 
to  be  given,  the  parties  deliberately  took,  after  con- 
sultation with  counsel,  a  letter  of  attorney,  with  a 
power  to  sell  the  property  (ships)  in  case  of  nonpay- 
ment of  the  money,  instead  of  a  mortgage  upon  the 
property  itself,  upon  the  mistake  of  law,  that  the 
security  by  the  former  instrument  would,  in  case  of 
death  or  other  accident,  bind  the  property  equally  as 
strongly  aa  a  mortgage.      The  debtor  died,  and  his 


1  PuUen  «.  Ready,  2  Atk.  6B7,  501. 
3  Mildmay  e.  HoogQifacd,  S  Voro.  S43. 
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estate  being  insolTeiit>  a  bill  in  Eqaity  ivas  brought 
by  the  creditor  against  the  admiDiatrators  to  reform 
the  instrument,  or  to  give  bim  a  priority  by  way  of 
lien  on  the  property,  in  exclusion  of  the  general  cre- 
ditors. The  Court,  finally,  after  the  most  deliberate 
examination  of  the  case  at  three  Euccessive  stages  of 
the  cause,  denied  relief,  upon  the  ground  that  the 
agreement  was  for  a  particular  security  selected  by 
the  parties,  and  not  for  security  generally ;  and  that 
the  Court  were  asked  to  substitute  another  security 
for  that  selected  by  the  parties,  not  upon  any  mistake 
of  fact,  but  upon  a  mistake  of  law,  when  such  secu- 
rity was  not  within  the  scope  of  their  agreement.' 

§  115.  It  is  manifest  that  the  whole  controversy 
in  this  case  turned  upon  the  point,  whether  a  Court 
of  Equity  could  grant  relief,  where  a  security  becomes 
inefiectual,  not  by  fraud  or  accident,  or  because  it  is 
not  what  the  parties  intended  it  to  be  j  but  because, 
conforming  to  that  intention,  the  parties  in  executing 
it  innocently  mistook  the  law.  It  was  the  very  secu- 
rity the  parties  had  deliberately  selected ;  but,  by 
unforeseen  events,  it  was  not  as  good  a  security  as 
they  might  have  selected.  It  would  have  been  most  , 
extraordinary  and  unprecedented  for  a  Court  of  Equity, 
under  such  circumstances,  to  grant  relief;  for  it  would 
be  equivalent  to  decreeing  a  new  agreement,  not  con- 
templated by  the  parties,  instead  of  executing  that 
actually  made  by  them.  If  the  party,  who  was  to 
execute  the  power  of  attorney,  had  refused  that,  and 


1  HiiDtv.  RoDsmaaiera,  e  VTheftt  R.  174;  I  Peten.Sop.  C.  R.  I,  13, 
14  ;  S.  C.  3  Ubmhi,  R.  342 ;  3  MaaoD,  R.  294.  See  sioiilu  inaMnees  ia 
GtesDwood  V.  EWridge,  1  Green's  Ch.  B.  145  ;  Dow  v.  Kerr,  I  Speer's 
Eq.  R.  113  -  431 ;  LeaTitt  t>.  Palmer,  3  Coins.  10. 
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offered  a  mortgage,  could  he  have  insisted  oq  sach  a 
substitute  ?  If  a  mortgnge  had  been  agreed  on,  could 
he  have  compelled  the  other  side  to  have  accepted  a 
letter  of  attoruey?  Certainly  not  Equity  may 
compel  .parties  to  execute  their  agreements ;  but  it 
has  no  authority  to  make  agreements  for  them,  or  to 
substitute  one  for  another.  If  there  had  been  any 
mistake  in  the  instrument  itself  so  that  it  did  not 
contain  what  the  parties  had  agreed  oo,  that  would 
have  formed  a  very  different  case ;  for  where  an  instru- 
ment is  drawn  and  executed,  which  professes,  or  is  in- 
tended to  carry  into  execution  an  agreement  previously 
entered  into,  but  which,  by  mistake  of  the  draftsman^ 
either  as  to  fact  or  to  law,  does  not  fulfil  that  intention, 
or  violates  it,  Equity  will  correct  the  mistake,  so  as  to 
produce  a  conformity  to  the  instniment.' 

§  116.  In  a  preceding  section"  it  has  been  stated, 
that  agreements  made  and  acts  done  under  a  mistake 
of  law  are  (if  not  otherwise  objectionable)  generally 
held  valid  and  obligatory.  The  doctrine  is  laid  down 
in  this  guarded  and  qualified  manner,  because  it  is  not 
to  be  disguised,  that  there  are  authorities,  which  are 
supposed  to  contradict  it,  or  at  least  to  form  exceptions 
to  it.  Indeed,  in  one  case,  Lord  King  is  reported  to 
have  said,  that  the  maxim  of  law,  Igmraadia  juris  non 
excmai,  was,  in  regard  to  the  public,  that  ignorance 
cannot  be  pleaded  in  excuse  of  crimes ;  but  that  it  did 
not  hold    in  civil    cases.'    This  broad   statement  is 


•  See  ihe  able  opinion  of  Mr.  Jostice  Wasbington  io  Hoot  v.  Roa*- 
mkniere's  Adra'n.  1  Peten,  Sup,  C.  B.  18-17.     S«  Heacock  t>.  Fly, 

'  14  Fenn.  St.  R.  641. 

•  Xn/e,  ^  lis. 

3  Lantdowne  s.  Laatdowne,  Mosely,  R.  S64  ;   S.  C.  S  Jac.  it  Walic. 
SOS.     Contra,  McAniach  v.  Laaghlia,  13  Fenn.  St.  R.  371. 
S«.  JUR.  —  VOL.  1.  13 
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utterly  irreconcilable  with  the  well-established  doctrine 
.  both  of  Courts  of  Law  and  Courts  of  Equity.  The 
general  rule  certainly  is,  (as  has  been  Tery  clearly 
stated  by  the  Supreme  Court  of  the  United  States,) 
that  a  mistake  of  the  law  is  not  a  ground  for  reforming 
a  deed,  foanded  on  such  a  mistake.  And  whatever 
exceptions  there  may  be  to  this  rule,  they  are  not  only 
few  in  number,  but  they  will  be  found  to  have  some- 
thing peculiar  in  their  character,  and  to  involve  other 
elements  of  decision.' 

§  117.  In  illustration  of  this  remark,  we  may  refer 
to  a  case,  commonly  cited  as  an  exception  to  the  gene- 
eral  rule.  In  that  case,  the  daughter  of  a  freeman  of 
London  had  a  legacy  of  £10,000,  left  by  her  father's 
will,  upon  condition  that  she  should  release  her 
orphanage  share;  and,  after  her  father's  death,  she 
accepted  the  legacy,  and  executed  the  release.  Upon 
a  bill,  afterwards  filed  by  her  against  her  brother,  who 
was  the  executor,  (he  release  was  set  aside,  and  she 
was  restored  to  her  orphanage  share,  which  amounted 
to  £40,000.  Lord  Chancellor  Talbot,  in  making  the 
decree,  admitted,  that  there  was  no  fraud  in  her 
brother,   who  had  told  her  that  she  was  entitled  to 


1  Hunt  V.  Boasroaniete,  1  Petera,  Sup.  C.  Tl.  15 ;  S.  C.  8  Wheaion, 
R.  311,  313.  See  &1m  Hepburn  v.  DunUp,  10  Whealon,  R.  170,  IBS  ; 
Shotwell  B.  Murray,  I  Johns.  Ch.  R.  512,  515;  Lyon  ».  Kichmond, 
9  Johns.  Ch.  R.  51,  eo  i  Slotn  v.  Barker,  6  Johns.  Ch.  R.  160,  170.  — 
Mr.  Chsncellur  Kent  has  laid  down  the  doctrine  in  equally  airong  lerma. 
"Il  is  larely,"  says  he,  "ihal  a  tni«la.ke  in  point  of  law,  nilh  a  full 
knowledge  of  all  the  facts,  can  afford  ground  for  relief,  or  be  coneidered 
as  a  sufficient  indemnity  against  the  injurious  conaeqnences  of  deception 
practised  upon  mankind,  &c.  Il  would  thetefore  seem  lo  be  a  <ffise  prin- 
ciple of  policy,  that  ignorance  of  the  law,  with  a  knowledge  of  the  facia, 
cannot  generally  be  set  up  as  a  defence."  Storrs  n.  Barker,  6  Johns.  Ch. 
B.  leg,  170.    See  Emmet  d.  Dewhirst,  8  Kag.  Law  and  Eq.  R.  83. 
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her  election  to  take  an  acconnt  of  her  father's  personal 
estate,  and  to  claim  her  orphanage  share ;  but  she 
chose  to  accept  the  legacy.  His  Lordship  said:  "It 
is  true,  it  appears,  the  son  (the  defendant)  did  inform 
the  daughter,  that  she  was  bonnd  either  to  waive  the 
legacy  given  by  the  father,  or  release  ber  right  to  the 
custom.  And,  so  far,  she  might  know  that  it  was  in 
her  power  to  accept  either  the  legacy  or  orphanage 
part.  Sat  I  hardly  think  she  knew  she  was  entitled 
to  have  an  account  taken  of  the  personal  estate  of  her 
father ;  and  first  to  know,  what  her  orphanage  part 
did  amount  to;  and  that  when  she  should  be  fully 
apprised  of  this,  then,  and  not  till  then,  she  was  to 
make  her  election ;  which  very  much  alters  the  case. 
For,  probably,  she  would  not  have  elected  to  accept 
her  legacy,  had  she  koown,  or  been  informed,  what  her 
orphanage  part  amounted  unto,  before  she  waived  it 
and  accepted  the  legacy."  ^ 

§  118.  It  is  apparent,  from  this  language,  that  the 
decision  of  his  Lordship  rested  upon  mixed  coosi- 
derations,  and  not  exclusively  upon  mere  mistake  or 
ignorance  of  the  law  by  the  daughter.  There  was  no 
fraud  in  her  brother ;  but  it  is  clear,  that  she  relied 
upon  ber  brother  for  knowledge  of  her  rights  and 
duties  in  point  of  law;  and  he,  however  innoceotly, 
omitted  to  state  some  most  material  legal  considera- 
tions, affecting  her  rights  and  duty.  She  acted  under 
this  misplaced  confidence,  and  was  misled  by  it ;  which 
of  itself  constituted  no  inconsiderable  ground  for  re- 
lief. But  a  far  more  weighty  reason  is,  that  she  acted 
under  ignorance   of  facts ;  for  she  neither  knew,  nor 


1  Pom;  t>.  DeBboavrie,  3  F.  WilU   315,  331;  3  Ball  &.  Beat.  ] 
Sea  Piokeriag  v.  Fickeiing,  S  Bmtbd,  B.  31,  66. 
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had  any  means  of  knowing,  what  her  orphanage  share 
was,  when  she  made  her  election.  It  was,  therefore,  a 
clear  case  of  surprise  in  matters  of  fact,  as  well  as  of 
law.  No  ultimate  decision  was  taade  in  the  case,  it 
being  compromised  by  the  parties.' 

§  119.  The  case  of  Evans  v.  IJewellyn"  is  ex- 
pressly put  in  the  decree  npon  the  ground  of  ear- 
prise,  "  the  conveyance  having  been  obtained  and 
executed  by  the  plaintiflfe  improvidently."  It  was 
admitted,  that  there  was  no  suCBcient  proof  of  fraud 
or  imposition  practised  upon  the  plaintiff,  (though  the 
facts  might  well  lead  to  some  doubt  on  that  point) ; 
and  the  plaintiff  was  certainly  not  ignorant  of  any  of 
the  facts,  which  respected  bis  rights.  The  Master  of 
the  Rolls  (Sir  Lloyd  Kenyon,  afterwards  Lord  Kenyon) 
said :  "  The  party  was  taken  by  surprise.  He  had 
EufBcient  time  to  act  with  caution ;  and  therefore, 
though  there  was  no  actnal  fraud,  it  is  something  like 
iiraud ;  for  an  undue  advantage  was  taken  of  his  situ- 
ation. I  am  of  opinion,  that  the  party  was  not  com- 
petent to  protect  himself;  and  therefore  this  Court  is 
bound  to  afford  him  such  protection^  and  therefore 
these  deeds  ought  to  be  set  aside,  as  improvident^ 
obtained.  If  the  plaintiff  had,  in  fact,  gone  back,  I 
should  have  rescinded  the  transaction."  ^ 

§  120.  The  most  general  class  of  cases  relied  on  as 
exceptions  to  the  rule,  is  that  class  where  the  party 
has  acted  under  a  misconception,  or  ignorance  of  his 
title  to  the  property,  respecting  which  some  agree- 
ment has  been  made,  or  conveyance  executed.      So 


1  See  Heicock  v.  FIj,  U  Fenn.  St.  R.  541. 
*  SBra.  Ch.  B.  ISO;  1  Cox,  R.  833,  more  ful 
3  I  Cox,  R.  340,  341. 
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tax  as  ignorance  in  point  of  fact  of  any  title  in  the 
party  is  an  ingredient  in  any  of  these  cases,  they  fall 
under  a  very  different  consideration." '  But  ao  far  as 
the  party,  knowing  all  the  facts,  has  acted  upon  a 
mistake  of  the  law,  applicahle  to  his  title,  they  are 
proper  to  be  discussed    in  this  place.    Upon  a  close 

.  sarrey,  man^,  although  not  all,  of  the  cases,  in  the 
latter  predicament,  will  be  found  to  have  turned,  not 
upon  the  consideration  of  a  mere  mistake  of  law, 
stripped  of  all  other  circamstances,  but  upon  an  ad- 
mixture of  other  ingredients,  going  to  establish  mis- 
representation, imposition,  undue  confidence,  undue 
influence,  mental  imbecility,  or  that  sort  of  surprise 

'which  Equity  uniformly  regards  as  a  just  foundation 
for  relie£' 


1  See  Runiden  d.  H;lion,  S  Vea.  301 ;  Cmh  c.  Cann,  I  P.  Will.  7-^7 ; 
Farewell  v.  Coher,  cited  2  Mem.  369;  MeCanhy  o.  Decus,  B  Ruse. 
&  Mylne,  CI4.  la  this  caee  Lurd  Chancellor  Broa^him  held,  that 
where  &  buahiod  renotineed  his  litle  to  liia  wire's  property,  from  whum 
he  had  been  divorced,  under  ■  miitibe  in  point  of  law,  that  the  divorce 
w«s  valid,  and  he  had  no  longer  any  tide  to  her  property,  and  under  a 
mistake  of  fael  aa  to  the  amount  of  the  property  renounced,  the  infor- 
matiiin  reapeoiing  which  the  olher  party  knew  and  withheld  from  him,  he 
waa  entitled  to  relief.  But  the  relief  seema  to  have  been  giaoted  upon 
mixed  consideraiiuns.  Hia  Lordship,  in  one  put  of  hia  opinion,  said  : 
"  What  he  (the  husband)  hia  done  waa  in  ignorance  of  law,  poasihly  of 
fact ;  hot  in  «  case  of  this  kind,  that  wonld  be  one  and  the  same  thing." 
See  alau  Corking  v-  Pratt,  1  Vea.  400. 

a  See  Willan  v.  Wijian,  16  Vea.  83.  —  Mr.  Jeremy  (Eq.  Joriad.  P.  3, 
eh.  3,  p.  Sne)  aeema  lo  euppoae  that  there  ia  eomething  technical  in  the 
meaoing  of  the  word  tvrpriae  aa  ased  in  Coorta  of  Equity ;  for,  apeaklng 
upon  what,  he  aaya,  is  technically  called  a  oaaa  of  aurpriae,  he  adda, 
"  which  [surprise]  it  aeema  ia  a  term  for  the  immediate  result  ofa  ceriaia 
apeciea  of  mistake,  upon  which  this  Court  will  relieve,"  a  definition  or 
description  not  very  inietllgible,  and  rather  tending  to  obscure  than  to 
clear  up  the  enhject.  In  another  place  (ch.  3,  p.  383,  note]  he  saye,  that 
Burprise  is  ot\ea  need  a«  synonymous  with  fiaud  ;  but  that  "  they  may, 
parhaps,  be  dialitiguiahed   by  the  einomstancB,  that   in  inataneea    to 
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$  121.  It  has  beea  laid  dowD,  as  unqueBtionable 
doctrine,  that  if  a  party,  acting  in  igoorance  of  a 
plain  and  settled  principle  of  law,  is  indaced  to  give 
up  a  portion  of  his  indisputable  property  to  another, 
ander  the  came  of  a  compromise,  a  Court  of  Equity 
will  relieve  him  from  the  effect  of  his  mistake.'     But, 


which  the  ttrm  fraud  is  applied,  an  anjust  deatgn  in  presapposed;  bat 
that  in  those  to  which  surprise  is  asaigned,  no  fiaudalenl  iatenlion  is  to 
be  presnnied.  In  the  former  case  ons  of  Ihe  paities  seeks  to  injure  ihe 
other  :  in  the  latter  both  of  them  act  under  an  actual  miBConception  of 
the  law."  Whether  this  explanalioD  makes  the  matter  mach  clearer, 
may  be  doubled.  '  The  truth  is,  that  there  does  not  seem  an;  thing  tech- 
nical or  peculiar  in  ihe  word,  JurpriM,  as  need  in  Courts  of  Rquiiy. 
The  common  definitioo  of  Johnson  sufficiently  explains  its  sense.  He 
defines  it  to  be  the  act  of  taking  unaware*  ;  the  sUte  of  being  taken 
Doawarea;  sudden  confusion  or  perpleiily,  When  a  Court  of  Equity 
relieves  on  the  ground  of  surprise,  it  does  so  upon  the  ground  that  the 
party  has  been  taken  tmawares,  that  he  has  acted  without  due  delibera- 
tion, and  nnder  confused  and  sudden  impresMons.  The  case  of  Evans 
V.  Llewellyn,  3  Bro.  Ch.  R,  190,  is  a  direct  authority  to  this  Tsry  view  of 
ibe  matter.  There  may  he  esses,  where  the  word  surprise  is  used  in  a 
more  las  sense,  and  where  it  is  deemed  presumptive  of,  or  approaching 
to,  fraud.  (1  Fonbl.  Eq.  B.  1,  ch.  3,  $  8,  p.  135;  Earl  of  Sath  and 
Monlagoe's  Case,  3  Ch.  Cas.  66,  74,  103,  114.)  But  it  will  always  be 
found,  that  the  trne  uss  of  it  is,  where  something  baa  been  done,  which 
was  onespeoted,  and  operated  to  mislead  or  confuse  ihe  parlies  on  the 
sudden,  and  on  that  account  has  been  deemed  a  fraud.  See  Earl  of 
Bath  and  Montague's  Case,  3  Ch.  Ca.  56,  74,114;  Irnham  o.  Child,  1 
Bro.  Ch.  93 ;  Marquis  of  Townshend  v.  Stangroom,  6  Ves.  337,  338 ; 
Twining  D.  Morrice,  3  Bro.  Ch.  R.  326;  Willan  e.  Willan,  la  Ves.  81, 
ee,  87.  In  Evans  e.  Llewellyn,  1  Cos,  R.  340,  ibe  Matter  of  the  Rolls, 
adverting  to  ihe  cases  of  surprise  where  an  undue  advantage  i*  taken  of 
the  parly's  situation,  said:  "The  eases  of  infants  dealing  with  guardians, 
of  sons  wiih  fathers,  all  proceed  upon  the  samo  general  principles,  and 
establish  this,  that  if  the  party  is  in  a  situation,  in  which  he  is  not  a 
free  agent,  and  is  not  eqaal  to  protecting  himself.  Ibis  Court  will  protect 
him.  See  1  Fonbl.  Eq.  B.  1,  ch.  3,  ^8.  See  Post,  ^  334,  335,  and 
note  (I,)  $  S36,  337,  338,  S39,  S40,  343. 

1  NayJOT  V.  Winch,  1  Sim.  &  Stu.  553.  See  also  1  Ves,  136 ;  Mose- 
ley,  K.  364  ;  2  Jao.  Si  Walk.  305 ;  Leonaid  o.  Leonard,  S  B.  &  Beatt. 
180;  Dunnage  v.  While,  1  Swanst.  137.    ?ee  Hunt  e.  Boosmaniere, 
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where  a  doubtful  question  arises,  such  as  a  question 
respecting  the  true  construction  of  a  will,  a  different 
rule  prevails ;  and  a  compromise  fairly  entered  into, 
with  due  deliberation,  will  be  upheld  in  a  Court  of 
Equity,  as  reasonable  in  itself,  to  terminate  the  differ- 
ences by  dividing  the  stake,. and  as  supported  by 
principles  of  poblic  policy.' 

§  122.  In  regard  to  the  first  proposition,  the  terms 
in  which  it  is  expressed  have  the  material  qualifica- 
tion, that  the  party  has,  upon  plain  and  settled  princi- 
ples of  law,  a  clear  title,  and  yet  is  in  gross  ignorance 
that  he  possesses  any  title  whatsoever.  Thus,  in 
England,  if  the  eldest  son,  who  is  heir  at  law  of  all 
the  undisposed  of  fee  simple  estates  of  his  ancestor, 
should,  in  gross  ignorance  of  the  law,  knowing,  how- 
ever, that  he  was  the  eldest  son,  agree  to  divide  the 
estates  with  a  younger  brother ;  such  an  agreement^ 
executed  or  nnexecuted,  would  be  held,  in  a  Court  of 
Equity,  invalid,  and  relief  would  be  accordingly  granted. 
In  a  case  thus  strongly  put,  there  may  be  ingredients, 
which  would  give  a  coloring  to  the  case,  independent 
of  the  mere  ignorance  of  the  law.  If  the  younger 
son  were  not  equally  ignorant,  there  would  be  much 
ground  to  suspect  fraud,  imposition,  misrepresentation, 
or  nndae  influence    on   his   part.'    And  if  he  were 


8  WheBtOD,  R.  311  to  315)  S.  C.  1  Pelere,  Sup.  C.  R.  1,  15,  16  ;  Gudan 
V.  Gu4oii,3  SwuBt.  400.  —  In  the  very  csBSin  which  the  docttine  Is  laid 
down  in  each  general  terms,  relief  was  denied,  becauBe  the  claim  was 
doubtTut,  and  tbe  ooni promise  wu  after  due  deliberation.  Nayloi  v. 
Winch,  1  Sim.  &  Sio,  55&.  Is  tbere  anj  diuinciiun  between  i|>norance 
of  a  prineiple  of  law,  and  mialake  of  a  piinoiple  of  law,  as  to  Ihia  puinl? 
See  I  yiadfi.  Ch.  Pi.  61. 

^  Ibid. ;  Piokering  v.  Fickeiing,  9  Beavan,  R.  31,  S6. 

■  Jeremy  on  Eq.  Jnrisd.  Ft.  3,  ch.  3,  p.  366 ;  Leonard  v.  Leonard, 
2  fi.  Je  Beatt.  IB9. 
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equally  ignorant,  the  case  would  exhibit  such  a  gross 
mistake  of  rights,  as  wonld  lead  to  the  conclusion  of 
such  great  mental  imbecility,  or  surprise,  or  blind  and 
credulous  confidence,  on  the  part  of  the  eldest  son, 
and  might  fairly  entitle  him  to  the  protection  of  a 
Court  of  Equity  upon  general  principles.'  Indeed, 
where  the  party  acts  upon  the  misapprehension,  that 
he  has  no  title  at  all  in  the  property,  it  seems  to  in- 
volve in  some  measure  a  mistake  of  fact,  that  is,  of 
the  fact  of  ownership,  arising  from  a  mistake  of  law. 
A  party  can  hardly  be  said  to  intend  to  part  with  a 
right  or  title,  of  whose  existence  he  ia  wholly  ignorant ; 
and  if  he  does  not  so  intend,  a  Court  of  Equity  will, 
in  ordinary  cases,  relieve  him  from  the  legal  effect  of 
instruments,  which  surrender  such  unsuspected  right 
or  title.* 


1  See  Hunt  v.  RouBmaaiere,  8  Wheat.  R.  SII,  313,  3M;  S.  C. 
I  Peters,  Sap.  C.  B.  15,  IQ  ;  S.  C.  2  Mason,  B.  343 ;  3  Muon,  R.  SH. 
See  Ajlifle'a  Psnd.  B.  3.  lit.  15,  p.  IIS. 

»  Seo  Ramsden  v.  Hyllon,  3  Ves.  304  ;  3  Merir.  R.  S69.  — I  am  aware 
that,  geoRTiWy,  where  the  factB  ars  known,  the  mialake  of  ihe  title  of 
heirship  is  treated  as  a  [nietekR  of  law,  Indeed,  in  the  civil  law  it  is  put 
as  the  moat  prominent  illaatration  of  the  distinction  between  ignorance  of 
fact  and  ignorance  of  law.  Si  quia  neaciat  aa  cognatam  ease,  inlerdum 
io  jure,  interdum  in  facto,  errai.  Nam  si  ei  liberum  ae  eve,  et  ex  quibua 
DatuB  ait,  aciat,  jura  autem  cognationis  habere  se  nesciat  in  jure  erraL 
At  si  quia  forte  eipoaitas,  quorum  parentam  eaaet,  igiiorel,  futiaase  at 
seriiat  aJicui,  puians  se  serTucn  esse;  in  facto,  magia  qoam  in  jure  eirat. 
Dig.  Lib.  33,  tit.  6, 1.  I,  ^  3 ;  Poihier,  Pand.  Lib.  S3,  Ut.  S,  H,  n.  1 ; 
I  Domai,  Civil  Law,  B.  I,  tit.  18,  ^  1,  n.  4.  Ia  ownership  or  heirship  ft 
ODncloaioDof  law.oT  orfact,ors  miked  result  of  both  !  b  title  to  aa 
eaiate  a  fact,  oi  not!  Ia  ignorauce  of  the  title,  when  all  the  facia  on 
which  it  legally  depends,  are  known,  ignorance  of  a  fact,  or  of  jaw  ? 
Mr.  Powell  puts  the  ease  of  Lanadowne  e.  Lanadowne,  (Mosete;,  R.  364} 
as  a  case  of  mistepreaentatlon  of  a  fact,  thai  ia,  that  the  party  was  not 
heir,  when  in  fact  he  was  heir.  See  2  Powell  on  Conlracta,  196.  An 
error  of  law,  in  reUtioc  to  heirship,  is  not,  in  the  cifil  law,  always  fatal 
to  the  partj.    It  will  cot  deprive  him  of  a  right  lesalting  ftom  his  heir- 
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S  123.  One  of  the  earliest  cases  on  this  subject  is 
Turner  v.  Turner,  (in  31  Car.  2,)'  where  the  plaintiff's 
father  had  lent  a  sum  on  mortgage  to  A,  who  mort- 
gaged lands  to  the  father  and  his  heirs,  with  a  proviso, 
that,  on  payment  of  the  money  to  the  father,  or  his 
heirs,  the  premises  were  to  be  reoonveyed  to  A.  The 
plaintiif  was  executor  of  his  father,  and  claimed  the 
mortgage,  as  vesting  in  the  esecutor,  and  not  in  the 
heirs.  The  defendant  was  the  son  and  heir  at  law 
of  the  plaintiff's  eldest  brother,  and  set  up  a  release 
of  this  mortgage,  and  an  allotment  of  it  to  bim,  upon 
an  agreement  made  among  the  heirs  for  a  division  of 
the  personal  estate,  and  a  subsequent  receipt  of  the 
mortgage  by  him.  The  plaintiff  insisted,  that,  at  the 
time  of  the  release,  he  looked  on  the  mortgage  as  be- 
longing to  the  defendant,  as  beir  at  law,  and  knew 
not  his  own  title  thereto  j  and  that  the  mortgage  was 
worth  £8,000,  and  the  shares  on  the  division  only 
£260  a  piece.  The  Lord  Chancellor  (Lord  Notting- 
ham) relieved  the  plaintiff,  stating  that  the  plaintiff 
had  an  undoubted  right  to  the  mortgaged  premises. 
This  case '  is  reported,  without  any  statement  of  the 
grounds  of  the  decision,  so  that  it  is  impossible  now 
to  ascertain  them.  There  may  have  been  surprise,  or 
imposition,  or  undue  influence  ;  or  the  defendant  might 
have  well  known  the  plaintiff's  rights,  and  suppressed 
his  own  knowledge  of  them.    If  it  proceeded  upon  the 


ship ;  u,  if  a  nephew  Hccotints  with  *n  uncle  Ibi  the  whole  eSecii  of  a 
deceased  brother,  apon  the  mistake  of  law  that  the  uaele  was  eole  heir, 
ha  shall  be  resutied  to  bis  rights.  1  Dumat,  CiTil  Law,  B.  1 ,  tit.  18,  ^  1, 
n.  15.  The  lule  of  the  Civil  Law  is,  Juris  ignorsnlis  non  prodest  ad- 
quireie  irolenlibus  ;  enuni  vera  peleolibus  non  nocet.  Dig.  Lib.  39,  til.  6, 
1.7. 
1  aRep.  inCh.  81.  [154.] 
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naked  groaQd  of  a  mistake  of  law,  it  is  not  easily 
reconcilable  with  other  cases.  Bat,  if  it  proceeded 
upon  the  ground  that  the  plaintiff  had  do  knowledge 
of  bis  title  to  the  mortgage,  and  therefore  did  not 
intend  to  release  any  title  to  it,  the  release  might  well 
be  relieved  against,  as  going  beyond  the  intentions  of 
the  parties,  upon  a  mutual  mistake  of  the  law.  It 
might,  then,  be  deemed,  in  some  sort,  a  mistake  of  fact, 
as  well  as  of  law.  It  was  certainly  a  plain  mistake  of 
the  settled  law ;  and,  if  both  parties  acted  under  a 
mutual  misconception  of  their  actual  rights,  they  could 
not  justly  be  said  to  have  intended  what  they  did. 
Mutual  misapprehension  of  rights,  as  well  as  of  the 
effect  of  agreements,  may  properly  furnish,  in  some 
cases,  a  ground  for  relief 

§  124.  In  Bingham  v.  Bingham,'  there  was  a  de< 
■vise  by  A  to  his  eldest  son  and  heir  B,  in  fee  tail, 
limiting  the  reversion  to  his  own  right  heirs.  B  left 
no  issue,  and  devised  the  estate  to  the  plaintiffi  The 
defendant  had  brought  an  ejectment  for  the  estate 
under  the  will ;  and  the  plaintiff  purchased  the  estate 
of  the  defendant  for  £S0,  under  a  mistake  of  law, 
that  the  devise  to  him,  by  B,  could  not  convey  the  fee. 
Having  paid  the  purchase-money,  he  now  brought  his 
bill  to  have  it  refunded,  alleging  in  the  hill,  that  he 
was  ignorant  of  the  law,  and  persuaded  by  the  de- 
fendant and  his  scrivener  and  conveyancer,  that  B  had 
no  power  to  make  the  devise.  The  Master  of  the 
Rolls,  sitting  for  Lord  Hardwicke,  granted  the  relief, 
saying,  that,  though  no  fraud  appeared,  and  the  de- 


1  Willan  V.  Willan,  IS  Vea.  81,  82,  85. 

>  t  Vea.  136  ;  Belt's  Sap.  79.    See  l^onart)  v.  Leonaid,  9  I}.  &  Beait. 
183.  ** 
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fendant  apprehended  he  had  a  right,  yet  there  was  a 
plain  mistake,  Euch  as  the  Court  was  warranted  to 
relieve  against  It  is  certainly  not  very  easy  to  recon- 
cile this  case  with  the  general  doctrine  already  stated. 
It  is  admitted  hy  the  report,  that  the  defendant  sup- 
posed he  had  a  right ;  and,  indeed,  it  was  probably  a 
case  of  a  faoiily  compromise  upon  a  doubted,  if  not  a 
doubtful  right,  and  a  mutual  claim,  and  a  mutual  igno- 
rance of  the  law.  If  so,  it  trenches  upon  that  class 
of  cases,  and  is  inconsistent  with  them.  If,  on  the 
other  hand,  the  defendant's  title  was  adverse,  and  not 
a  family  controversy ;  still,  if  the  agreement  was  fairly 
entered  into  by  the  contending  parties,  it  is  difficalt 
to  perceive  why  it  should  have  been  set  aside,  merely 
because  in  the  event  the  title  turned  out  to  be  in  the 
plaintiE'  There  were,  probably,  some  circumstances 
in  the  case  material  to  a  decision,  which  have  not 
reached  us;  otherwise,  it  would  conflict  with  other 
cases  already  cited." 


>  See  LeoDiid  t>.  LeonBTd,  3  B.  &  Beatt.  171,  180,  1<?S. 

S  Mr.  Bell,  in  hie  Supplement,  (p.  79,}  h*s  giTen  ■  mora  full  acoonnt 
of  ihe  fl^U  of  the  case,  from  (he  Reg'isiei's  Boob,  which  I  have  fol- 
lowed. As  m  family  compromite,  or  a  conip  oniiae  with  a  stranger, 
claiming  an  adrene  right  undet  a  mutual  mistake,  bat  in  good  faiih,  it  ia 
difficult  to  find  anj  aopport  for  it  in  othei  atithoiities.  See  Stocliley  o. 
Stockier,  1  V.  &  B.  33 ;  Cory  v.  Cory,  1  Ves.  19 ;  Gordon  t>.  Gordon, 
3  Swanston,  R.  463,  467,  471,  474,  477 ;  Cann  e.  Cana,  1  P.  Will.  723  ; 
I  Ves.  &  B.  30;  Naylor  v.  Winch,  1  Sim.  &  Stu.  664,  565  ;  Leonard 
v.  Leonard,  2  B.  &  Baatt.  171,  160,  IBS.  The  case  of  Corking  e. 
Frait,  I  Vea.  400,  and  Belt's  Supplement,  176,  seems  to  haie  turned 
upon  a  miatake,  oot  of  law,  bat  of  fact.  But,  then,  it  does  not  appear, 
that,  at  (he  time,  either  party  knew  what  the  personal  estate  would 
ultimately  amoant  lo,  and  it  might  have  been  a  matter  of  great  doofal, 
and  a  compromiae  accordingly  made.  If  so,  could  it  be  afterwards  set 
aaJdel  (See  Bart  v.  Barlow.  3  Bro.  Ch.  R.  451 ;  Leonard  v.  Leonard, 
SB.&  Beait.  171,  180.}  If  the  case  tarned  upon  the  ground  of  a  sup- 
preaaion  offsets,  known  to  the  muiher,  and  not  to  ihe  daughter,  or  upon 
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§  125.  The  case  of  Lansdowne  v.  Lansdowne '  was  to 
the  foUowiDg  effect  The  plaintiff,  who  was  heir  at 
law,  and  son  of  the  eldest  brother,  had  a  controversy 
with  hia  ancle,  (who  was  the  youngest  brother,) 
whether  he  or  his  uncle  was  heir  to  the  estate  of 
another  deceased  brother  of  his  uncle ;  and  they  con- 
sulted one  Hughes,  who  was  a  schoolmaster  and  their 
neighbor,  and  he  gave  it  as  his  opinion,  upon  examin- 
ing the  Clerk's  Kemembrancer,  that  the  uncle  bad 
the  right,  because  lands  could  not  ascend  ;  upon  which 
the  plaintiff  and  his  uncle  agreed  to  divide  the  lands 
between  them,  and  in  pursuance  of  this  agreement 
ihey  executed,  first  a  bond,  and  then  conveyances  of 
the  shares  fixed  on  for  each.'  The  plaintiff  sought  to 
be  relieved  against  these  instruments,  alleging  in  his 
bill  that  he  had  been  surprised  and  imposed  upon  by 
Hughes  and  his  uncle.  The  uncle  being  dead,  his 
son  and  Hughes  were  made  defendants  to  the  bill; 
and  Hughes,  in  his  answer,  admitted,  that  he   had 


nn<]ae  influcQce  ot  irapouiion,  there  could  be  little  difficaliy  in  Bapporting 
it.  Tbecaseof  Ramsden  D.  Hjlton,  (9  Ves.  304  ;  Bell's  Supplement, 
350,)  turned  upon  other  conBideiaiions.  How  can  the  case  of  Bingham  c. 
Bingham,  as  a.  caw  aianding  upon  general  prineiplea,  be  reconciled  with 
Mildmav  v.  Hnngerford,  (3  Vera.  S43,)  and  Fallen  i>.  Readj,  (3  AlIi.  S87, 
591)1  Lord  Cottenhim,  in  Stewart  d.  Siewait,  6  Claik  &  Finell.  R. 
0G9,  said  :  "  Bingham  v.  Bingham  wea  not  a  ease  of  compromise,  botofa 
•ale,  bj  the  defendant  to  the  plaintiff,  of  an  estate  which  was  already 
his;  and  a  return  of  the  p  arch  aae- money  was  decreed  at  the  Rolls,  upon 
the  ground  of  mistake.  That  case,  therefore,  does  not  hear  directly  upon 
the  present.  If  it  were  necessary  to  coDMder  the  principle  of  that  decree, 
it  might  not  ba  easy  to  distinguiah  ibat  case  from  any  other  purchase,  in 
which  the  vendor  Intns  out  to  have  hid  no  title.  In  both  there  is  a 
mUlnke,  and  the  «Sect  of  it  in  both  is,  that  the  vendor  receives,  and  the 
purchaser  pays  money  wiihom  the  intended  eqniraleat."  See  also  Evana 
V.  Llewellyn,  S  Bro.  Ch.  R.  150. 
'  Moseley,  R.  361 ;  S.  C.  2  Jae.  St  Vfalk.  205. 
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given  the  opinion,  beiag  misled  by  the  book,  and  that 
he  had  recommended  the  parties  to  take  further  advice ; 
but  that  the  plaintiff  had  afterwards  told  him,  thiit,  if  his 
uncle  would,  he  would  agree  to  share  the  land  between 
them,  let  it  be  whose  right  it  would,  and  thereby  pre- 
Tent  all  disputes  and  lawsuits.  Upon  which  Hughes 
prepared  the  papers,  and  they  were  executed  accord- 
ingly. Lord  Chancellor  King  decreed,  that  it  ap- 
peared, that  the  bond  and  conveyances  "were  obtained 
by  mistake,  and  misrepresentation  of  the  law,"  and 
ordered  them  to  be  given  up  to  be  cancelled.  It  is 
upon  this  occasion  that  his  Lordship  is  reported  to 
have  used  the  language  already  quoted,  that  the 
maxim,  that  ignorance  of  the  law  was  no  excuse,  did 
not  apply  to  civil  cases ;  but  if  his  judgment  proceeded 
upon  that  ground,  it  was  (as  has  been  already  stated) 
manifestly  erroneous.  This  case  has  been  questioned 
on  several  occasions,  and  is  certainly  open  to  much 
criticism.  It  appears  to  have  been  a  case  of  a  family 
dispute  and  compromise,  made  by  parties  equally 
innocent,  and  upon  a  doubted  question  of  title  under 
a  mutual  mistake  of  the  law.  Under  such  circum- 
stances, there  is  great  difficulty  in  sustaining  it  in 
point  of  principle  or  authority.  It  was  most  probably 
decided  by  Lord  King  on  the  untenable  ground  already 
suggested.  If,  indeed,  it  proceeded  upon  the  ground  of 
undue  confidence  in  Hughes's  opinion,  or  was  induced 
by  his  undue  persuasions  and  influence,  such  a  misre- 
presentation of  the  law  by  him  might,  under  such  cir- 
cumstances, famish  a  reason  for  relief.'  But  that  does 
not  appear  in  any  report  of  the  case.' 


>  See  FilzgeraM  v.  Peck,  4  Littel),  137. 

^  The  caee  of  Lanadowne  v.  Lanedowne  hM  been  doubted  o 
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$  126.  The  distinction  between  cases  of  mistake  of 
a  plain  and    settled  principle    of  law,  and  cases  of 


occasionB.  The  report  in  3  Jac.  &  Walk.  305,  is  more  Tull  than  iliat  in 
Mosetey,  though  to  the  Bame  effect.  The  decree  nas,  that  the  agree- 
ment  "  was  obtained  by  a  miatake  and  inisrepTeBentalion  of  the  law," 
which,  uodet  certain  circumstancee,  ini(;ht  fareish  a  groand  for  relief. 
The  ease  was  ctoaely  criticised  and  doubted  by  the  Supreme  Court  of  the 
United  Slatea,  in  Hunt  v.  Rouimaniere,  6  Wheaion,  R.  SU,  2t&,  and  1 
Peters,  Sap.  C.  R.  15,  16.  The  Coart  aeemed  to  think  it  might  be  ex- 
plicable, upon  the  ground  that  the  plainiiff  wis  ignorant  of  the  fact,  that 
he  was  the  eldest  aon  ;  or  if  he  mistook  hie  legal  rights,  (hat  he  was 
imposed  vtpon  by  eome  unfair  repreaentations  of  his  better  infarmed 
opponent ;  or,  that  his  ignorance  of  the  law  of  primogeniture  demonstrated 
such  mental  imbecility  as  would  entitle  him  to  relief.  There  is  an  ap> 
parent  error  in  the  suggestion  of  the  Supreme  Court,  ihat  there  was  an 
award  in  the  case.  Hughes  did  not  act  as  an  arbitrator,  but  was  merely 
consulted  as  a  friend.  If  there  had  been  a  plain  mistake  of  the  law  by  an 
arbitrator,  that  would,  of  itself,  in  many  cases,  have  been  a.  ground  of  re- 
lief- Corneforth  u.  Geer,  3  Vern.  705  ;  Bidoat  v.  Pain,  3  Atk.  404.  Mr. 
Powell  (on  Contracts,  vol.  3,  p.  106)  pnts  the  case  of  Lansdowna  i\  Laos- 
downe  as  an  illustration  of  a  mistake  of  a  fact,  that  is,  of  heitabip.  In 
Stewart  e.  Stewart,  6  Clark  &  Finnell.  R.  066,  Lord  Cuttenham  mads  the 
following  remarks :  "  Lansdowne  u.  Lansdowne  is  a  vpty  strong  case  of 
Belting  aside  a  compromise,  and  a  oonreyance  in  pursoance  of  it;  but  it  is 
impossible  to  ascertain  the  facts.  It  appears  that  fraud  was  alleged 
against  the  younger  brother;  and  Hughes,  who  had  advised  upon  the 
rights  of  the  two,  was  made  a  defendant,  which  could  only  have  been 
done  upon  an  imputation  of  fraud,  and  in  Moaeley's  Report  it  is  said,  that 
the  Lord  Chancellor's  decree  proceeded  upon  the  ground  of  mistake  and 
misrepresentation.  But  Mr.  Jacob's  extract  fiom  the  Registrar's  book  is 
no  doubt  correct  in  stating  the  ground  to  be  '  misrepresentatiDn  of  the 
law.*  It  is,  howerer,  to  be  observed,  that  in  Moseley  the  eldest  -  on  is  re- 
ported to  have  said,  that  he  would  rather  divide  the  estate  than  go  to  law, 
though  he  had  the  right ;  and  that  the  Jj^ourt-  is  represented  to  have  said, 
that  the  maxim  ignoranlia  juris  non  excnsst  did  not  hold  in  civil  cases, 
which,  it  will  be  seen,  has  not  been  a  doctrine  recognised  in  modern 
cases."  He  aflerwards  added :  "  Bilbie  c.  Lumley  is  directly  opposed  to 
the  doctrine  upon  which  Lansdowne  n.  Lansdowne  is  stated  in  Moseley  to 
have  been  decided ;  for  it  was  held,  that  '  money  paid  by  one  with  full 
knowledge  (or  the  means  of  such  knowledge  in  bis  hands)  of  all  the  cir- 
cumstances, cBonot  be  recovered  back  again  on  ecconnt  of  such  payment 
having  been  made  under  an  ignorance  of  the  law.'  "  Stewut  d.  Stewart, 
B  Cleik  {t  Fionell.  069. 
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mistake  of  a  principle  of  law,  not  plain  to  persons 
generally,  bnt  wbich  is  yet  constructively  certain,  as 
a  foundation  of  title,  is  not  of  itself  very  intelligible, 
or  practically  speaking,  very  easy  of  application,  con- 
sidered as  an  independent  element  of  decision.  In 
contemplation  of  law,  all  its  rules  and  principles  ai:e 
deemed  certain,  although  they  have  not,  as  yet,  been 
recognized  by  public  adjudications.  This  doctrine 
proceeds  upon  the  theoretical  ground,  that  Id  cerium 
est,  quod  cerium  reddi  potest;  and  that  decisions  do 
not  make  the  law,  but  only  promulgate  it  Besides; 
what  are  to  be  deemed  plaio  and  settled  principles? 
Are  they  such  as  have  been  long  and  uniformly 
established  by  adjudications  only?  Or  is  a  single 
decision  sufficient?  What  degree  of  clearness  con- 
stitutes the  line  of  demarkation  ?  If  there  have  been 
decisions  different  ways  at  different  times,  which  is  to 
prevail" '  If  a  majority  of  the  profession  hold  one 
doctrine,  and  a  minority  another,  is  the  rule  to  be 
deemed  doubtful,  or  is  it  to  be  deemed  certain  ? 

§  127.  Take  the  case  commonly  put  on  this  head, 
of  the  construction  of  a  will.  Every  person  is  pre- 
sumed to  know  the  law ;  and  though  opinions  may 
differ  upon  the  construction  of  the  will  before  an  adja- 


1  There  IB  much  masculine  force  in  the  reasoning  of  Mr.  Chaneellor 
Kent,  OD  this  subject,  in  L;on  v.  Richmond,  2  Johns.  Ch.  R.  60.  "  The 
Caait  (says  he)  do  not  uaderlake  to  lelioTB  pariiea  from  their  acta  and 
deeds  fairly  done,  though  under  a  mistake  of  the  Ian.  Every  man  ie  1o 
be  charged,  at  his  peril,  nith  a  knowledge  of  the  law.  There  ia  no  other 
principle,  nhich  is  safe  and  practicable  in  the  common  intercourae  of  man- 
kind. And  to  inlfeT  a  subeequent  judicial  decision,  in  any  one  given  case 
on  a  point  of  law,  to  open  or  annul  every  thing  thathasbeen  done  in  other 
cases  of  the  like  kind,  for  years  before,  under  a  different  understanding  of 
the  law,  would  lead  to  the  moat  mischievous  consequences. " 
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dication  is  made ;  yet,  when  it  ia  made,  it  is  supposed 
always  to  have  been  certain.  It  may  have  been  a 
question  at  tbe  bar,  whether  a  devise  was  an  estate  for 
life,  or  in  tall,  or  in  fee  simple.  But  when  the  Court 
has  once  decided  it  to  be  the  one  or  the  other,  the  title 
ia  always  supposed  to  have  been  fixed  and  certain  in 
the  party  from  the  beginning.  It  will  furnish  a  suffi- 
cient title  to  maintain  a  bill  for  the  speci&c  perform- 
ance of  a  contract  of  sale  of  that  title. 

§  128.  Where  there  is  a  plain  and  established  doc- 
trine on  the  subject,  so  generally  known,  and  of  such 
constant  occurrence,  as  to  be  understood  by  the  com- 
munity  at  large  aa  a  rule  of  property,  such  as  the 
common  canons  of  descent ;  there,  a  mistake  in  igno- 
rance of  the  law,  and  of  title  founded  on  it,  may  well 
give  rise  to  a  presumption,  that  there  has  been  some 
undue  influence,  imposition,  mental  imbecility,  surprise, 
or  confidence  abused.  But  in  such  cases  the  mistake 
of  the  law  is  not  tbe*  foundation  of  the  relief;  but  it 
is  the  medium  of  proof  to  establish  some  other  proper 
ground  of  relie£ 

§  129.  Lord  Eldon,  in  a  case  of  a  family  agreement, 
seems  to  have  thought,  that  there  might  be  a  distinc- 
tion between  cases,  where  there  is  a  doubt  raised 
between  the  parties  as  to  their  rights,  and  a  compro- 
mise is  made  upon  the  footing  of  that  doubt,  and 
cases,  where  the  parties  act  upon  a  supposition  of 
right  in  one  of  the  parties,  without  a  doubt  upon  it, 
under  a  mistake  of  law.  The  former  might  be  held 
obligatory,  when  the  latter  ought  not  to  be.'  But  bis 
lordship  admitted  that  the  doctrine  attributed  to  Lord 


1  Siookle;  v.  Stocklej,  lV.it  Eeamea,  31. 
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Macclesfield  was  otherwise,  denying  the  distinction, 
and  giving  equal  validity  to  agreements  entered  into 
npoQ  a  sapposition  of  a  right,  and  of  a  doubtful  right.* 
It  may  be  gathered,  however,  from  these  remarks,  that 
Lord  Eldon's  own  opinion  was,  that  an  agreement 
made  or  act  done,  not  upon  a  doubt  of  title,  but  upon 
ignorance  of  any  title  in  the  party,  ought  not  to  be 
obligatory  upon  him,  although,  arising  solely  from  a 
mistake  of  law. 

§  130.  There  may  be  a  solid  ground  for  a  distinction 
between  cases,  where  a  party  acts  or  agrees  in  igno- 
rance of  any  title  in  him,  or  upon  the  supposition  of  a 
clear  title  in  another,  and  cases  where  there  is  a  doubt 


^  Ibid.  Cann  o,  Cann,  I  P.  Will.  7S7 ;  Slapilton  v.  SUpUloo,  1  Alk. 
10. — Loid  Eldon  wu  here  apeakiog  in  the  case  of  a  family  agreement, 
and  not  between  atrmgers;  bat  it  is  b;  no  meana  certain,  that  he  meant 
to  limit  his  obaerTations  lo  such  cases.  Jo  Donnoge  v.  White,  I  Swanst. 
R.  137,  151,  Sit  Thomae  Plucner  said  :  "Ii  is,  then,  ineisted,  that  the 
deed  maj  be  sapporled  as  a  family  anangement,  according  to  the  doctiine 
of  Stapilion  V.  Stapilton,  and  Cann  v.  Cann.  Undoubtedly,  parties,  enti- 
tled in  different  eTenls,  ma;,  while  the  unceitainty  exists,  each,  tailing  his 
chance,  effect  a  valid  comprDmiae.  In  Stapilton  v.  Stapilton,  the  legiti- 
macy of  the  eldest  son  was  doubtful.  That  was  a  qaeslion  proper  to  be 
so  seliled  ;  and  the  settlement  was  a  consideration,  which  gave  effect  to 
the  deed."  In  Stewart  c. Stewart,  6  Claik  &  Finnell.  R.  967,  Lord  Col^ 
tenham  used  the  following  language.  "  Id  Stapilton  v.  Stapilton,  Henry, 
the  eldest  aon,  being  illegitimate,  Philip,  the  second  son,  received  no 
consideration  for  the  arrangement  by  which  the  estates  of  which  Philip 
was  tenant  in  tail,  subject  to  his  father's  life,  were  divided  between  them  ; 
bat  Iiord  Hardwicke,  approving  the  doctrine  of  Lord  Macdeafield  in  Cann 
V.  Cann,  said,  *  that  an  agreement  entered  into  opon  a  aupposition  of  a 
right  or  of  a  donbtful  right,  though  it  after  comes  out  that  the  right  was 
on  the  other  side,  shall  be  binding,  and  the  right  shall  not  prevail  against 
the  agreement  of  parties ;  for  the  right  mast  always  be  on  the  one  side  or 
the  other,  and  therefore  the  compromiae  of  a  doubtful  right  is  a  sufficient 
fonndation  for  an  agreement; '  and  be  therefore  maintained  the  arrange- 
ment, and  decreed  a  performance  of  what  lemained  to  be  done  to  carry  it 
into  effect."  See  also  Bellamy  o.  Sabine,  S  Phillipa'a  Cfa.  R.  4SS; 
Hotchkin  v.  Dickson,  3  Bligh,  316. 
13  • 
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or  controversy  or  litigation  between  parties  as  to  their 
respective  rights.'  In  the  former  cases,  (as  has  been 
already  suggested,)  the  party  seems  to  labor  in  some 
Bort  under  a  mistake  of  fact,  as  well  as  of  law.'  He 
supposes,  as  a  matter  of  fact,  that  he  has  no  title,  and 
that  the  other  party  has  a  title  to  the  property.  He 
does  not  intend  to  release  or  surrender  his  title,  but 
the  act  or  agreement  proceeds  upon  the  supposition 
that  he  has  none.    Lord  Macclesfield,  in  the  very  case 


1  In  E«anB  v.  Llewellyn,  (3  Bro.  Ch.  R.  ISO;  S.  C.  I  Cos,  B.  333,) 
the  Master  of  the  Bui's  (Loid  Eenyon)  did  Dot  seero  to  recognize  any 
such  distinctioD.  The  decree  in  that  taee  seems  to  hsTe  been  put  upun 
the  mere  ground  of  suiprise.  But  from  Mr.  Cox's  RepOTI,  it  would  seem 
that  the  part;  nas  not  ignorant  of  the  fads,  or  eTso  of  the  law  of  his 
title.  Mr._Brown  repreBenls  the  case  a  little  differently.  In  Lang  r.  The 
Banlt  of  the  United  Stales,  Mr.  Chief  Justice  Shippen,  speaking  of  the 
eflecl  of  a  mistake  of  right  of  a  paity,  and  thai  he  nas  nut  bured  by  it, 
said  :  "  The  case  of  Penn  v.  Luid  Baltimgre  is  decisive  to  ibis  point.  1 
was  present  at  the  argument  half  a  cenlary  ago,  and  faeaid  Lord  HaidH'iche 
say,  though  it  is  not  mentioned  iu  (he  Report,  that,  if  Locd  Baltimore  had 
made  the  agreement  in  question,  under  a  mistake  of  his  light  to  another 
degree  of  latitude,  he  ought  to  be  relieied  ;  but  thai  he  was  not  misiaken." 
The  cases  of  Ramsden  i>.  Hylton,  3  Ves.  304,  and  Farewell  v.  Coker, 
nted  3  Meiiv.  R.  S60,  were  upon  inistakea  of  fact,  not  of  law  ;  or  raiher 
attempts  were  there  made  to  extend  the  relesses  to  property  never  intend- 
ed by  the  parties.  In  Neale  v.  Neale,  1  Keen,  K.  6T2,  6S3,  A  and  B 
bating  an  apparent  title  to  copyhold  lands  as  tenants  in  comiuon  in  fee 
under  the  will  of  their  father,  entered  into  a  parol  agreement  to  niake 
partiiioo  of  the  devised  lands,  and  divided  them  accordingly.  A,  the  elder 
brother,  taking  the  larger  share,  a  doubt  being  entertained  whether  their 
father  had  a  tight  to  devise  the  lands.  A  was,  in  fact,  at  the  time  of  the 
agreement,  tenant  in  tail  under  the  lioiitation,  under  a  surrender  made  by 
his  grandfather.  Afler  A's  death,  B  having  discovered  bis  own  title  as 
tenant  io  tail,  repudiated  the  agreement,  and  biought  an  ejectment  to 
recover  Ihs  whole  estate.  Oq  a  bill,  filed  by  the  devisee  of  A,  the  court, 
upon  the  ground  on  which  ir  supports  family  arrangements,  supported  the 
partition,  and  decreed  B  to  do  ail  necessary  acis  to  bai  the  entail. 

3  Ante,  ^  13».  And  see  2  Powell  on  Contrarts,  p.  196  ;  Dunnage  e. 
While,  1  Swanal.  137,  15L ;  Harvey  v.  Cooke,  4  Russell,  B.  3J. 
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in  which  the  language  already  cited,'  is  attributed  to 
him,  is  reported  to  have  said,  that  if  the  party  releasing 
is  ignorast  of  his  right  to  the  estate,  or  if  his  right  is 
concealed  from  him  by  the  person  to  whom  the  release 
is  made,  there  would  be  good  reasons  for  setting  aside 
the  release.^  But  (he  added)  the  mere  fact  that  the 
party  making  the  release  had  the  right,  and  was  con- 
troverting it  with  the  other  party,  can  furnish  no 
ground  to  set  aside  the  release ;  for,  by  the  same 
reason,  there  could  be  no  such  thing  as  compromising 
a  suit,  nor  room  for  any  accommodation.  Every  release 
supposes  the  party  making  it  to  have  a  right' 

5  131.  The_  whole  doctrine  of  the  validity  of  com- 
promises of  doubtful  rights  rests  on  this  foundation.* 
If  such  compromises  are  otherwise  unobjectionable, 
they  will  be  binding,  and  the  right  will  not  prevail 
against  the  agreement  of  the  parties;  for  the  right 
must  always  be  on  one  side  or  the  oth«r,  and  there 
would  be  an  end  of  compromises,  if  they  might  be 
overthrown    upon   any   subsequent    ascertainment  of 


1  Ante,  ^  193. 

9  Cann  v.  Cann,  1  P.  Will.  727 ;  BamsdeD  v.  Hjlion,  S  Ves.  304. 

a  t  P.  Will.  727.  — In  Leonard  v.  Leonard,  (8  B.  &  Beatt.  180,)  Lord 
Mftonere  laket  notice  of  a  distinction  belweeo  a  mere  release  and  a  deed 
of  coropromiee.  The  fomei  sapposea  ihat  the  parlies  know  their  right*, 
and  that  one  autrendera  hia  lights  to  the  other ;  in  ttie  latter,  that  both 
parties  are  ignorant  o(  their  rights,  and  the  agreement  is  fuunded  lo  that 
ignntsnee,  and  that  the  partj  surrendering  ma;  in  irath  have  nothing  to 
anrrender.  But  ia  it  true,  in  all  cases,  that  a  release  presupposes  a  right! 
IiOid  Redesdale  has  said,  that  Iha  accepting  of  a  release  is  in  no  case  an 
ackoowledgmeot  that  a  right  existed  in  the  releasor.  It  amounts  onl;  to 
tbia:  I  give  ;oa  so  maeh  for  not  seeking  to  disturb  me.  Underwood  v. 
Lord  Courtown,  9  Sch.  JSi  Lefr.  07. 

*  See  the  dicium  of  Lord  Haidwicke,  in  Brown  v.  Pting,  1  Ves.  407, 
408,  as  to  cotopromisea  made  by  parties,  with  Ibeit  ejea  open,  and  lighilj 
ioronned. 
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rights  contrary  thereto.'  If,  therefore,  a  compromise 
of  doubtful  right  is  fairly  made  betweeo  parties,  its 
validity  cannot  depend  upon  any  future  adjudication  of 
that  right"  And  where  compromises  of  this  sort  are 
fairly  entered  into,  whether  the  uncertainty  rests  upon 
a  doubt  of  fact^  or  a  doubt  in  point  of  law,  if  both 
parties  are  in  the  same  ignorance,  the  compromise'  is 
equally  binding,  and  cannot  be  affected  by  any  subse- 
quent investigation  and  result^  But  if  the  parties  are 
not  mutually  ignorant,  the  case  admits  of  a  very  differ- 
ent consideration,  whether  the  ignorance  be  of  a  matter 
of  fact  or  of  law.*    It  has  been  emphatically  said,  that 


'  Cann  c.  Cann,  1  P.  W;ill.  727 ;  SupilloD  d.  Stapillon,  I  Atk.  10 ; 
Slockley  c.  Stockier*  1  V.  &  B.  39,  31 ;  Naylor  v.  Winch,  1  Sim,  &  Sto. 
555  ;  Goodman  v.  Stjen,  9  Jae.  &  Walk.  363;  Picketiag  n.  Pickering, 
2BeaTaD,  R.  81,  56. 

■  Leonard  v.  Leonard,  3  Ball  &  Beau.  179,  ISO;  Shotwelt  v.  Murraj, 
1  Johns.  Ch.  R.^10 ',  Lyon  v.  Ljod,  3  Johns.  Cli.  R.  51 ;  Dunnage  v. 
Wliiie,  1  Swanat  151,  152 ;  Haive]!  v.  Cooke,  4  Russell,  34  ;  Stewart  v. 
Stewan,  6  Ciark  Si  Finiiell.  969. 

3  I.eonaTd  e.  Leonatd,  S  Ball  &  Beatt.  179,  180.  See  Goidon  e.  Gor- 
don, 3  Swaast.  470;  Pickering  r.  Pickering,  SBeavan,  R.  31,  56;  Goas- 
mooi  V.  Pigge,  The  (EDgliah)  Jurist,  June  2Sd,  1844,  p.  596. 

<  Id.  160,  183;  Gordon  tt.  Gordon,  3  Swansi.  R.  100,  467,  470,  473, 
476  ;  Stewait  v.  Stewart,  6  Claik  &  Finnell.  960.  See,  alto,  a  case  cited 
by  Lord  Thurlow,  in  Martimor  t>.  Capper,  1  Bro.  Ch.  K.  ISB.  — In 
respect  to  compromisea,  it  is  otlea  laid  down  that  they  must  be  reasona- 
ble. (StapilloD  V.  Slapilton,  1  Alk.  10.)  B;  this  we  are  not  to  undei- 
Sland  that  the  conaideratioc  is  adequate,  and  (here  is  no  great  ineqnalitj; 
but  that  the  circa  instances  are  such  aa  to  demoDstrate  Ibat  no  undue  ad- 
vantage was  taken  b;  either  party  o(  the  other.  Thus,  in  a  case  ofeom- 
promiae  of  doubtful  ric^bis  under  a  will,  the  Master  of  the  Bolls  (Sir  R. 
P.  ATden)  aaid :  "  It  (the  agreement)  must  be  reaaooable.  No  man  can 
doubt  that  Ihia  ConrI  will  never  hold  parties  acting  upon  their  rights, 
doabts  arinng  as  to  thosa  rights,  lo  be  boand,  uolesB  tbej  act  with  a  full 
knowledge  of  all  the  doubts  and  difficulties  that  arise.  But  if  parties 
will,  with  full  knowledge  of  them,  act  npon  them,  though  it  tutoa  out 
that  one  gains  a  great  advantage,  if  the  agreement  was  fair  and  reasona- 
ble at  the  time,  it  shall  be  binding.  There  vs«  a  case  before  the  Lord 
Chancellot,  vho  spoke  to  me  apoo  it,  in  which  it  waa  held  that  the  Court 
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no  man  con  doabt  that  the  Court  of  Chancery  will 
never  hold  parties,  acting  upon  their  rights,  to  be 
bound,  unless  they  act  with  full  knowledge  of  all  the 
doubts  and  difficulties  that  do  arise.  But  if  parties 
will,  with  full  knowledge,  act  upon  tbem,  though  it 
turns  out  that  one  gains  an  advantage  from  a  mistake 
in  point  of  law,  yet  if  the  agreement  was  reasonable 
and  fair  at  the  time,  it  shall  be  bindiDg.^  And  trans- 
actions  are  not,  in  the  eye  of  a  Court  of  Equity,  to 
be  treated  as  binding  even  as  family  arrangements, 
where  the  doubts  existing,  as  to  the  rights  alleged  to 
be  compromised,  are  not  presented  to  the  mind  of  the 
party  interested." 


will  enfoTce  sach  ild  agreement,  thoogh  it  luras  oot  that  ihe  partiea  were 
misiaken  in  point  of  law,  even  npposing  counter's  opinion  imu  tarong. 
Gibbuns  v.  Caool,  4  Yea.  S49.  See  Supilton  v.  Slapillon,  2  Aik.  10; 
Najlor  tr.  Wincb,  t  Sim.  &  Slu.  S55;  Neale  v.  Neale,  1  Keen,  R.  672, 
683 ;  Slenart  o.  Stnwarl,  6  Clirk  &  Finnell.  9n». 

1  Gibbons  t>.  Caunt,  4  Ves.  R.  849.  See  also  Damage  e.  Wliile, 
1  Swanai.  £.  137.  See  Slewait  v.  Slewart,  6  Clark  jc  Finnell,  969; 
Pickering  v.  Pickering,  3  fieavan,  R.  31,  S6.  In  thii  case  Lord  Langdala 
said  :  "  When  pailiea,  vrhoae  righu  are  questionable,  hare  equal  know- 
ledge of  facts  and  eqaal  means  of  ascertaining  what  their  rights  reallf 
are,  and  ihey  fairly  endeavor  to  settle  their  respective  claims  among  them- 
selves, ever;  court  muit  feel  disposed  to  support  the  conclusiona  or  agree- 
nenls  lo  which  ibey  ma;  faiil;  come  at  the  time  ;  and  thai,  notwithstanding 
the  subsequent  discovery  of  some  common  eriar;  and  if  in  this  case  the 
parties  had  been  on  equal  terms,  the  agreement  might  have  been  support- 
ed. Bat  the  paities  were  not  on  equal  terma ;  and  moreover,  1  am  of 
opinion  that,  under  the  circnmstances,  it  was  the  duty  of  the  defendant  to 
see  that  the  nature  of  the  transaction  was  fully  explained  lo  his  molher, 
and  to  see  that  she  wi^s  placed  in  a  siioation  to  have  the  question  properly 
coDsidered  on  her  behalf;  and  whatever  may  have  been  bis  intention  io 
this  respect  (for  1  do  not  think  it  necessary  to  inDpute  lo  him  an  intentional 
fraud  Ihronghout  the  transaction),  I  am  of  opinion  ihat  he  did  nut  perform 
this  daly ;  and  on  the  whole  it  appears  to  roe,  that  he  ia  not  entitled  (o 
the  benefit  of  the  settled  account,  and  ihat  the  agreement  must  be  set 

3  Henley  t>.  Cooke,  1  Rnssell,  R.  34. 
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§  132.  There  are  cases  of  family  compromises, 
where,  upon  principles  of  policy,  for  the  honor  or 
peace  of  families,  the  doctrine  sustaining  compromises 
has  heea  carried  further.  And  it  has  been  truly  re- 
marked, that  in  such  family  arrangements  the  Court 
of  Chancery  has  administered  an  Equity,  which  is  not 
applied  to  agreements  generally.'  [But  to  render  even 
such  compromises  binding,  it  was  said  in  a  late  case, 
that  there  must  be  an  honest  disclosure,  by  each  party 
to  the  other,  of  all  such  material  facts  known  to  him,' 
relative  to  the  rights  and  title  of  either,  as  are  calcu- 
lated to  influence  the  judgment  in  the  adoption  of  the 
compromise ;  and  any  advantage  taken  by  either  party 
of  the  other's  known  ignorance  of  such  facts,  will  render 
the  same  void  in  Eqoity  and  liable  to  be  set  aside.^] 
Such  compromises,  fairly  and  reasonably  made,  to  save 
the  honor  of  a  family,  as  in  case  of  suspected  illegiU- 
macy,  to  prevent  family  disputes,  and  family  for- 
feitures, are  upheld  with  a  strong  hand;  and  are 
binding,  when  in  cases  between  mere  strangers  the 
like  agreements  would  not  be  enforced.'     Thus,  it  has 


^  Stockier  "•  Siocfclej,  I  V.  &  Beanies,  S9 ;  Bellunr  e.  Sabine,  3 
Phillips's  Ch.  R.  4S5.      ' 

3  Smith  r.  Pincombe,  10  Eng.  Law  &  Eq.  R.  SO.  And  aee  Groves  o. 
Ferhina,  6  Sim.  576. 

S  Stapillon  v.  StRpilton,  I  Atk.  2I0;Cann  t>.  Cann,  1  P.  Will.  727; 
Stockley  ti.  Siockle;,  I  V.  &  Bearoes,  30,  31;  Perate  v.  Perne,  1  West, 
B.  in  House  of  Lords,  110;  Cory  v.  Cory,  1  Yee.  10;  Heap  v.  Tnnge, 
7  Eng.  Law  &  Eq.  R-  ISO ;  Leonaril  v.  Leonard,  S  B.  &  BeatL  171,  ISO  ; 
1  Ponbl.  Eq.  B.  1,  ch.  3,  ^  7,  note  [i') ;  Gaidno  v.  Gordon,  3  Swanal.  463, 
470,  473,  476  ;  Dunnage  t>.  White,  1  Svanst.  137,  151  ;  Harvej  v.  Caoke, 
4  Rusaell,  R.  34.  Jodvell  v.  JodTell,  9  Beavan,  R.  45 ;  Frank  v.  Frank, 
(1  Ch.  Gas.  84,)  is  generally  supposed  to  have  been  decided  upon  this 
head.  Bat  it  was  apparently  a  case  of  misrepresentation;  and  Lord 
Manners  has  doubted  its  authority.  Leonard  v.  Leonard,  3  B.  &  Beait.  R. 
183,  183.  Cory  c.  Cory,  1  Ves.  19,  is  very  difficnlt  to  mainUin  ;  for  tho 
party  was  drunk  at  the  time  of  the  agieement 
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been  said,  that  if,  on  the  death  of  a  peiBon,  Beised  in 
fee,  a  dispute  arises,  Trho  is  heir ;  and  there  is  room  for 
a  rational  douht^  as  to  that  fact,  and  the  parties  deal 
■with  each  other  openly  and  fairly,  investigating  the 
subject  for  themselves,  and  each  communicating  to  the 
other  all  that  he  knows,  and  is  informed  of,  and  at 
length  they  agree  to  distribute  the  property,  under  the 
notion  that  the  elder  claimant  is  illegitimate,  although 
it  turns  out  afterwards  that  he  is  legitimate ;  there,  the 
Court  will  not  disturb  snch  an  arrangement,  merely 
because  the  fact  of  legitimacy  is  subsequently  esta- 
blished.^ Tet,  in  such  a  case,  the  party  acts  under  a 
mistake  of  fact.  In  cases  of  ignorance  of  title,  upon  a 
plain  mistake  of  the  law,  there  seems  little  room  to 
distinguish  between  family  compromises  and  others. 

§  132  a.  Thus,  where  a  father  being  heir  presun^p- 
tive  to  A  B,  who  was  then  supposed  to  be  a  lunatic, 
and  being  under  an  apprehension  that  unfair  means 
might  be  resorted  to,  iu  the  then  state  of  mind  of 
A  B,  to  deprive  the  family  of  the  succession  to  the 
estate,  agreed  with  his  eldest  son  that  the  son  should 
sue  out  a  commission  of  lunacy  against  A  B,  and  carry 
on  such  other  suits  and  law  proceedings  as  should  be 
necessary,  in  the  name  of  the  father,  -at  the  expense  of 
the  son  J  in  consideration  of  which  agreement,  and 
natural  love  and  affection,  the  father  covenanted  that 
after  the  death  of  A  B,  the  estates,  w^ich  should 
thereupon  descend  to  him,  should  be  conveyed  to 
himself  for  life,  remainder  to  his  son  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male. 
The  son,  at  his  own  expense,  and  in  the  name  of  his 
father,  sued  out  the  commission,  under  which  A  B  was 

>  Gordon  o.  GoidoD,  3  SwaosL  R.  476 ;  Id.  463. 
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found  a  lunatic,  who  soon  afterwards  died;  whereupon 
the  father  succeeded  as  heir  to  the  lunatic's  estate. 
Upon  a  bill  filed  by  the  son  to  carry  into  effect  this 
agreement,  a  specific  performance  waa  decreed  j  and  it 
was  held,  that  the  agreement  was  not  voluntary,  void 
for  champerty  or  maintenance,  or  illegal,  either  for 
want  or  mutuality,  or  as  being  a  fraud  upon  the  great 
seal  ia  lunacy ;  and  considering  the  ages  and  situations 
of  the  parties,  the  father  beiog  sixty-two  and  the 
lunatic  forty,  and  the  objects  to  be  gained  by  the 
prosecution  of  the  commission  of  lunacy,  that  the  con- 
sideration for  the  deed  was  not  inadequate ;  bat  that 
deeds  for  carrying  into  effect  fiimily  arrangements  are 
exempt  from  the  rules,  which  afifect  other  deeds,  the 
consideration  being  composed  partly  of  value  and 
partly  of  love  and  aflection.' 

5  133.  And  where  there  is  a  mixture  of  mistake  of 
title,  gross  personal  ignorance,  liability  to  imposition, 
habitual  intoxication,  and  want  of  professional  advice, 
there  has  been  manifested  a  strong  disinclination  of 
Courts  of  Equity  to  sustain  even  family  settlements. 
It  was  upon  this  sort  of  mixed  ground  that  it  was 
held,  in  a  recent  case,  that  a  deed  executed  by  the 
members  of  a  family  to  determine  their  interests 
under  the  will  and  partial  intestacy  of  an  ancestor, 
ought  not  to  be  enforced.  It  appeared  on  the  face  of 
the  deed  that  the  parties  did  not  understand  their 
rights,  or  the  nature  of  the  transa  tion ;  and  that  the 
heir  surrendered  an  unimpeachable  title  without  con- 
sideration. Evidence  was  a  so  given  of  his  gross 
ignorance,  habitual   intoxication,  and  want  of  profes- 


^  Fenae  u-  Pmsh,  1  West,  Rep.  in  H.  of  Lordi,  p.  ItO  ; 
7  CUik  &  Finnell.  B.  379. 
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sional  advice.  But  there  was  no  safficient  proof  of 
fraud  or  undue  tafluence  ;  and  there  had  been  aa  ac- 
quiescence of  five  years.^ 

§  134.  Cases  of  surpiise,  mixed  up  with  a  mistake 
of  law,  stand  upon  a  ground  peculiar  to  themselves, 
and  independent  of  the  general  doctrine.  In  such 
cases,  the  agreements  or  acts  are  unadriEed,  and  im- 
provident, and  without  due  deliberation;  and,  there- 
fore, they  are  held  invalid,  upon  the  common  principle 
adopted  by  Courts  of  Equity,  to  protect  those  who 
arc  unable  to  protect  themselves,  and  of  whom  an 
uDdue  advantage  is  taken.'  Where  the  surprise  is 
mutual,  there  is  of  course  a  still  stronger  ground  to 
interfere;  for  neither  party  has  intended  what  has 
been  done.  They  have  misunderstood  the  effect  of 
their  own  agreements  or  acts ;  or  have  pre-supposed 
Borne  faots  or  rights  existing,  as  the  basis  of  their 
proceedings,  which  in  truth  did  not  exist.  Contracts 
made  in  mutual  error,  under  circamstaaces  material  to 
their  character  and  consequences,  seem,  upon  general 
principles  invalid.^  Non  videntur,  qtd  erratd,  conaeniire, 
is  a  rule  of  the  civil  law ;  *  and  it  is  founded  in  common 
sense  and  common  justice.  But  in  its  application  it  is 
material  to  distinguish  between  error  in  circumstances 
which  do  not  influence  the  contract,  and  error  In  cir- 
cumstances which  induce  the  contract' 


1  DnnntgB  tr.  Whita,  1  Swusl.  R.  137. 

*  See  £vui8  t>.  LlenelljD,  1  Cox,  B.  933 ;  a  C.  S  Bro.  Ch.  150 ;  Mu- 
qaii  of  Towuaheiid  e.  StangToam,  6  Vea.  333,  338;  Chealerfield  v. 
JaoaseD,  2  Vea.  155,  156  ;  Ormond  t>.  HnlchinaoD,  13  Vea.  SI. 

8  WUkD  D.  Willu,  IS  Ves.  79,  81  ;  Cowes  v.  mfgiatatk,  1  Yes.  & 
Beamea,  63i,  597  ;  Ramadeo  c.  Hjrlion,  3  Vea.  304  ;  Farewell  v.  Cokei, 
9  Merir.  R.  ses. 

*  Dig.  Lib.  60,  lit.  17, 1. 116,  ^  9. 

s  1  FonbL  Eq.  B.  1,  ch.  3,  ^  ?,  note  {()  ;  Id.  note  {*).  —  Mr.  Fon- 
bUnqae  has  lemsTkBd,  thai  the  effect  of  erroi  in  cootraels  is  rerj  well 
xq.  JOB. — Toj..  I.  14 
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$  135.  There  are  also  eases  of  peculiar  tnist,  aod 
confidence,  and  relation,  between  the  parties,  which 
gire  rise  to  a  qaalification  of  the  general  doctrine. 
Thus,  where  a  mortgagor  had  mortgaged  an  estate  to 
a  mortgagee,  who  was  his  attorney,  and  ia  settling  an 
account  with  the  latter,  he  had  allowed  him  a  pound- 
age for  having  received  the  rents  of  the  estate,  in 
ignorance  of  the  law,  that  a  mortgagee  was  not  en- 
titled to  sach  an  allowance,  which  was  professionally 
known  to  the  attorney;  it  was  held  that  the  allowance 
should  be  set  aside.  Bat  the  Master  of  the  Rolls, 
upon  that  occasion,  put  the  case  upon  the  peculiar 
relation  between  the  parties;  and  the  daty  of  the 
attorney  to  have  made  known  the  law  to  his  client, 
the  mortgagor.  He  said  that  he  did  not  enter  into 
the,  distinctioQ  between  allowances  in  accounts  from 
ignorance  of  law,  and  allowances  from  ignorance  of 
fact ;  that  he  did  not  mean  to  say  that  ignorance  of 
law  will  generally  open  an  account.  But  that,  the 
parties  standing  in  this  relation  to  each  other,  he 
would  not  hold  the  mortgagor,  acting  Iq  ignoraoce  of 
Ms  rights,  to  have  given  a  binding  assent.* 

§  136.  There  are,  also,  some  other  cases  in  which 
relief  has  been  granted  in  Equity,  apparently  upon  the 
ground  of  mistake  of  law.  But  they  will  be  found, 
upon  examination,  rather  to  be  cases  of  defective  exe- 
cution of  the  intent  of  the  parties  from  ignorance  of 
law,  as  to  the  proper  mode  of  framing  the  instrument. 
Thus,  where  a  husband,  upon  his  marriage,  entered  into 


treated  by  Pothier,  in  his  Treatise  on  Obligalions,  Ft.  1,  ch.  I,  &n.  3,  ^  I, 
16.    SeeklBol  Dom&l,  Civil  Law,  B.  t.tii.  1,  ^  5,  n.  10;  Id.lit.  lB,^2i 
mnd  ante,^  111,  note  3. 
>  Lang^uSe  v.  Fennick,  10  Vea.  R.  409, 406. 
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a  bond  to  bis  wife,  witboat  tbe  iDterventioD  of  trustees, 
to  leave  ber  a  sum  of  money  if  sbe  should  survive  bim; 
tbe  bond,  altbongb  released  at  law  by  tbe  marriage, 
was  beld  good  as  an  agreement  in  Equity,  entitling  tbe 
wife  to  satisfaction  out  of  tbe  husband's  assets.'  And 
80,  e  amtrd;  where  a  wife  before  marriage  executed  a 
bond  to  her  husband,  to  convey  all  her  lands  to  bim  in 
fee  J  it  was  upheld  iu  favor  of  tbe  husband,  after  the 
marriage,  as  an  agreement  defectively  executed,  to 
secure  to  tbe  husband  tbe  land  as  her  portion.^ 

§  137.  We  have  thus  gone  over  the  principal  cases, 
which  are  supposed  to  contain  contradictions  of,  oc 
exceptions  to,  the  gener^  rule,  that  ignorance  of  Uie 
law,  with  a  full  knowledge  of  the  faots,  furnishes  no 
ground  to  rescind  agreements  or  to  set  aside  solemn 
acts  of  tbe  parties.  Without  undertaking  to  assert 
that  there  are  none  of  these  cases,  which  are  inconsist- 
ent with  the  rale,  it  may  he  affirmed  that  tbe  real 
exceptions  to  it  are  very  few,  and  generally  stand 
upon  some  very  urgent  pressure  of  circumstances.^ 
The  rule  prevails  in  England  in  all  cases  of  compro- 
mises of  doubtful,  and  perhaps  in  all  cases  of  doubted 
rights;  and  especially  in  all  cases  of  &n^  arrange- 
ments.* It  is  relaxed  in  cases  whore  there  is  a  total 
ignorance  of  title,  founded  in  the  mistake  of  a  plain 
and  settled  principle  of  law,  and  in  cases  of  imposition, 
misrepresentation,  undue    influence,  misplaced   confi- 


1  Aelon  c.  Pefttce,  aVern.  R.  4B0;  S.  C.  Free.  Ch.  237. 

«  Cannel  v.  Bnckle,  S  P.  Will.  243;  Newl.  oa  Conlr.  ch.  19,  p.  315, 
346 ;  I  FoDbl.  Eq.  fi.  1,  eh.  1,  §  7. 

3  See  Eden  on  Injuoei.  ch.  3,  p.  8,  9,  10,  ind  note  (A). 

*  Stewtrtv.SteffBrt,e  Clark  4c  Finnell.  R.911, 96610  971 ;  Pickeiing 
e.  Pioketiog,  9  Beavan,  R.  31,fie. 
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decce,  and  surprise.'    la  America,  the  general  mle 
has  becD  reoognized^  as  founded  in  sound  wisdom  and 


1  Siewtn  tr.  SlewaH,  6  Clark  ti  FinneU.  R.  911,  066  to  971.  — The 
English  Eleraeniary  writeis  on  thii  subject  tieat  ii  in  a  very  loose  and 
aoiaiufaotoij  roaaner,  laying  down  no  diatlDCI  inles  wbeo  miaiakes  of 
the  law  are,  or  aie  not,  relievable  in  Eqailjr ;  but  eonienting  IbeniBelTea, 
for  the  most  part,  wiih  mere  ttaiementa  of  the  cues.  Thus  Mr.  Haddock, 
ft(\er  saving  that  a  mistake  of  paniea  as  to  the  la*  is  not  t  ground  for 
lerorraing  a  deed,  founded  on  such  mistake,  and  ibat  it  bss  been  doubted 
vheiher  ignorance  of  law  will  entitle  a  patij  to  open  an  acconnt,  proceeds 
to  add,  that  there  are  several  cases  in  which  a  part;  has  been  relieved 
from  the  consequences  of  sots,  founded  on  ignorance  of  the  law.  He 
klWrwards  stales  that,  in  general,  agreementa  relating  to  real  or  personal 
esttle,  if  founded  on  mistake,  (not  sajing  whether  of  law  or  fact,)  will, 
for  that  reason,  be  net  aside,  1  Madd.  Ch.  Pr.  60,  SI,  69.  Mr.  Jerem; 
says,  "  Tbsl  Ignotantia  joris  nop  ezcosat,  ignorance  of  ihe  law  wLll  Dot 
excDse,  is  •  maxim  respected  in  Eqail;  as  well  m  at  law."  "  A  know- 
ledge of  the  law  is  conaeqiientl;  presumed,  and  therefore  no  mutual  expla- 
nation of  it  is  frimA  fadt  tequired  between  the.  parties  to  a  compact.  If 
one  of  ihem  should  in  truth  h«  ignorant  of  a  matter  of  law,  iavulved  in 
the  tranaaciion,  and  the  other  ehonld  know  him  to  be  so  and  should  take 
advantage  of  lbs  circumstance,  he  would,  it  is  conceived,  be  guilty  of  a 
fraud;  and  although,  if  bothshonld  be  ignorant  thereof,  it  would  be  what 
is  technically  called  a  case  of  aurprise,  it  dou  not  appear  that  ihii  Court 
■mil,  in  any  other  ca*e,  iMtr/er*  vfon  «  nuttake  of  lain."  Jeremy  on  Eq. 
Jniisd.  366.  Mr.  Fonblanque  has  collected  many  of  the  cases  in  his  vala- 
able  notes ;  but  lie  has  not  attempted  to  expound  the  Irne  principles  on 
which  they  t|^  or  the  reason  of  the  differeocee.  1  Foabl.  £q.  B.  1,  ch.S, 
S  7,  note  (d).  Mr.  Cooper,  [Eq.  Plead,  p.  HO,)  diapesea  of  the  whole 
subject  with  the  single  lemaifc :  "On  the  ground  of  mistake  or  miacon- 
eeption  of  parties,  Conrta  of  Eqaity  have  also  frequently  interfered  in  a 
variety  of  caaes."  Lord  Redesdale  leaves  it  in  the  same  unsatiBfaciory 
manner.  Mitford,  Eq-  Fl.  by  Jeremy,  p.  189,  (edit.  1B37.)  Mr.  Newland 
(on  Contracts  in  Equity,  cb.  88,  p.  433)  says:  "  Cases  of  plain  mistake 
or  misapprehension,  though  not  the  effect  of  fraad  or  contrivance,  are 
entitled  to  the  inlerfereDoe  of  the  Court,"  (without  making  any  distinolion 
as  to  law  01  fact,)  and  he  cites  Turner  e.  Turner,  2  Ch.  R.  61,  Bingham 
t>,  Bingham,  1  Ves.  1!6,  and  Lsnsdowne  •.  I^nsdowne,  Moaeley,  364, 
He  then  adda,  that  it  is  different  in  compromiMi  of  doubtful  rights.  Lord 
Hardwicke  ia  reported  to  have  said,  in  I^ngley  e.  Brown,  3  Atk.  SOS, 
"That  [if]  a  person  pats  a  groundless  and  nngnarded  confidence  in  another 
[it]  is  not  a  foundation  in  B  Court  of  Equity  to  set  aside  a  deed."  This 
is  true  in  the  abstract.    But  groundless  and  uogiurded  oonfideoce  often 
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policy,  and  fit  to  be  upheld  with  a  steady  confidence. 
And,  hitberto,  the  exceptions  to  it,  (if  any,)  will  be 
found  not  to  rest  upon  the  mere  foundation  of  a  oar 
ked  liiistake  of  law,  however  plain  and  settled  the  prin- 
ciple may  be,  nor  upon  mere  ignorance  of  title  founded 
upon  such  mistake.' 


contlilales,  wUh  olher  ciTcamstancMr  k  most  material  ingTedient  foi 
relief. 

>  The  geoeral  rale  is  effinaed  io  Sholirell  o.  Mamy,  1  Johea.  Ch.  R. 
513,  515,  BDd  Ljea  d.  Riehmoad,  3  Johns.  Ch.  R.  51,  60,  tnd  Storis  v. 
Bsrker,  S  Johns.  Ch.  R.  169,  170,  and  Dupse  c.  Thompson,  4  Bsrboar, 
S.  C.  R.  S83.  Iq  Hunt  v.  Rousmsniere,  B  Wheaion,  R.  SlI,  214,  315, 
the  Coan  said :  "Although  we  do  not  find  ihe  naked  principle,  that  relief 
tea;  be  granted  on  account  of  ignoTsnce  of  the  law,  asserted  in  the  books, 
we  find  no  ease  in  which  it  has  been  decided,  that  a  plain  and  acknow- 
ledged rniatake  in  law  iabejondtiie  reach  of  Equity."  Bat,  when  thecaaa 
came  again  before  the  Contt,  upon  appeal,  in  1  Peters,  Sup.  Ct.  R.  1, 15, 
the  Court  (as  has  been  already  staled  in  the  text]  said  :  "  We  hold  the 
general  lale  to  be,  that  a  mislake  of  Ibis  oharacter,  (that  is,  a  mistake 
arising  from  ignorance  of  the  law,)  is  not  a  ground  for  refonnbg  a  deed, 
founded  on  sach  mistake.  And  whatever  excepiione  there  majr  be  to  this 
rule,  they  are  Dot  onlj  few  in  number,  bnt  tbej  will  be  found  to  hate 
something  peculiar  in  their  characters."  (Ante,  ^  110.)  Bnt  the  Court 
added,  that  it  was  not  their  intention  to  Is;  it  down,  that  there  may  not  be 
cases  in  which  a  Court  of  Equity  will  leliete  against  a  plain  mistake, 
arising  from  ignorance  of  law.  Id.  p.  17.  In  the  case  of  Manhall  v. 
Collett,  1  Youiige  &.  Coll.  938,  Lord  Ch.  Baion  Abinget  said,  that  foi 
roiatake  of  law  Equity  wonid  not  set  aside  a  contract.  See  also  Coekerill 
V.  Cbolmeley,  1  Ross.  &  Mylne,  418,  and  McCarthy  v.  Deeaix,  2  Ruse. 
&  Mylne,  R.  614.  The  question  again  came  under  the  rsTiew  of  the 
Supreme  Conit  of  the  United  States  in  the  case  of  th«  Bank  of  the  United 
Siatee  v.  Daniel,  13  Peters,  R.  39,  55,  56,  where  the  main  question  wss, 
whether  a  mistake  of  law  was  relietaUe  in  Equity,  it  being  stripped  of  all 
other  NrcumslsncBs ;  and  the  court  held  that  it  was  not.  On  that  ocea- 
rioo  the  Court  said :  "The  main  question,  on  which  relief  was  sought  by 
the  bill,  that  on  which  Ihe  deciee  balow  proceeded,  and  on  which  the 
appellees  relied  in  this  Conit  for  its  affiimaoee,  is.  Can  a  court  of  chancery 
relioTs  against  a  mistake  of  Law'  In  lU  examination,  we  will  uke  it 
for  granted,  that  the  parties,  who  took  up  the  bill  for  ten  thousand  dollars, 
mcluded  the  damans  of  a  thousand  dollars  in  the  eight  thousand  dollar 
note;  and  did  so,  beliaTing  the  statnle  of  Eeutucky  secored  the  penalty 
14' 


byGooglc 


162  EQumr  jdbisfbudemcb.  [ch.  t. 

S 138.  It  is  matter  of  regret,  that,  in  tlie  present 
state  of  the  law,  it  ia  not  pracUcahle  to  present,  in  any 
more  definite  form,  the  doctnne  respecting  the  effect 


to  the  bank;  ind  that,  in  the  ooastmction  of  the  atatole,  the  appelleM 
wen  mutttken.  Vexed  u  the  qneatioii  formerlj  «u,  uid  delicate  u 
it  now  ia,  from  the  confuBion  in  which  numeroDs  aad  oonflicting  deci- 
aions  have  inToUed  it,  no  diecoMioa  of  eaaee  can  be  gene  into  witbont 
huarding  the  introdaction  of  esceptione,  that  will  ba  likelj  to  tap  the 
dite«t  principle  we  intend  to  apply.  Indeed,  the  leni^dial  power  elaioied 
bf  ooaii*  of  chancery  to  reliera  agunat  mistakee  of  law,  is  a  doctrine 
TaUier  groanded  npon  esceptione,  thao  upon  eatabliibed  rule*.  To  tbia 
eoune  of  adjodieation  we  are  unwilling  to  yield.  That  mere  miaUkea 
of  law  are  not  leoediable,  is  well  ertabliehed,  aa  wae  declared  by  this 
Court  in  Hunt  v,  RousmaDieTe,  1  Petem,  IS  ;  and  we  can  only  repeat 
what  wae  there  aaid,  '  that  whatever  esoeptiona  there  may  be  to  the  rale, 
tbey  will  be  found  few  in  number,  and  to  have  aomething  peculiar  in  theii 
eharacter,'  and  to  inTolve  other  elemeota  of  decido*.  (1  Story'a  Eq. 
Jorisp.  ^  110.)  What  ia  thiaeaae;  and  doea  it  tein  upon  any  pecnliarily! 
Giiffing  aold  a  bill  to  the  United  Statea  Bank,  at  Lexington,  for  ten  thon- 
aand  dollar*,  inderied  by  three  of  the  complainania,  and  accepted  by  the 
Other,  payable  at  New  Orleane ;  the  acceptor,  J.  D.,  waa  pieeent  in  Ken- 
tacky,  when  the  bill  waa  made,  and  there  accepted  it;  at  maturity  it  waa 
proteated  for  nonpayment,  and  reinrned.  The  deblora  applied  to  take  it 
vp,  when  the  creditors  claimed  ten  per  cent,  damages,  by  force  of  the 
atatnteof  Kentneky.  Allthe  parties  boa  od  to  pay  the  bill,  were  perfectly 
aware  of  the  facia ;  at  leaat  the  principals,  who  tranaacted  the  bnsineaa, 
had  the  Btatnte  before  them,  et  were  familiar  with  it,  aa  we  matt  preanme ; 
tbey  and  the  bank  eameaily  believing,  (as  in  all  probability  most  othen 
believed  at  the  time,)  that  the  ten  per  cent,  damages  were  due  by  force  of 
the  Btatnte,  and,  inflnenced  by  ihie  opinion  of  the  law,  the  eight  thousand 
dollar  note  was  executed,  inclnding  the  one  thoosand  dollara  claimed  for 
damaget.  Snch  it  the  case  ttated  and  tupposed  to  exist  by  ihe  complain* 
ants,  stripped  of  all  other  conuderationB  aianding  in  the  way  of  relief. 
Testing  the  ease  by  the  priooiple, '  that  a  mistake  or  ignorance  of  the  law, 
forma  no  ground  of  relief  from  oootracis  fairly  entered  into,  wiih  a  full 
knowledge  of  the  facta;'  and  under  citoumstanoeB  repelling  all  presump- 
Uons  of  frand,  impoaition,  or  undue  advantage  having-  been  taken  of  the 
party,  none  of  which  are  chargeable  npon  the  appellants  in  this  case,  the 
quealion  then  is,  Were  the  complBioanta  entitled  to  relief!  To  which  we 
leapond  decidedly  in  the  negative."  So  far,  then,  A  the  Courts  of  the 
United  Stalca  are  concerned,  the  qnetlion  may  be  deemed  finally  at  real. 
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of  mistakes  of  law,  or  to  clear  the  subject  from  some 
obsearilies  and  n&ceitaiatiea  which  still  surround  ib 
Bat  it  maybe  safely  affirmed,  upon,  the  highest  au- 
thority, as  a  well-established  doctrine,  that  a  mere 
naked  mistake  of  law,  unattended  with  any  such 
special  circumstances  as  have  been  above  suggested, 
will  furnish  no  ground  for  the  interposition  of  a  Court 
of  Equity ;  and  the  present  disposition  of  Courts  of 
Equity  is  to  narrow,  rather  than  to  enlarge,  the  opera- 
tion of  exceptional  It  may,  however,  be  added,  that, 
where  a  judgment  is  fairly  obtained  at  law  upon  a 
contract,  and  afterwards,  upon  more  scdemn  considera- 
tion of  the  subject,  the  point  of  law,  upon  which  the 
cause  was  adjudged,  is  otherwise  decided,  no  relief  will 
be  granted  in  Equity  agaiuat  the  jadgment  upon  the 
ground  of  mistake  of  the  law;  for  that  would  be  to 
open  perpetual  sources  for  renewed  litigation.' 

§  139.  Where  a  honA  fide  purchaser,  for  a  valuable 
consideration,  without  notice,-i3  concerned.  Equity  will 
not  interfere  to  grant  relief  in  favor  of  a  party, 
although  he  has  acted  in  ignorance  of  his  title  upon  a 
mistake  of  law ;  for  in  such  a  case  the  purchaser  has, 
at  least,  an  equal  right  to  protection  with  the  party 


1  Lord  Cotieohun,  in  hw  elatwnte  jadgment  in  Stewart  e.  Stewart,  6 
Clark  &  PiDoell.  B64io971,  ciiiioallyezimined  all  iba  leadiof  authorittea 
upoB  this  aabject,  aad  arriTed  at  the  aaniB  coaclasion  ;  and  hia  opinion  naa 
BODfinned  b;  the  Hoaae  of  Lotdi.  He.  Surge  ahowa,  in  hia  learned  Com- 
mentaries on  Colonial  and  Foreign  Law,  (toI.  3,  p.  74S,  &c.)  that  the  like 
mle  prataila  in  the  Ciiil  Law,  and  in  foreign  conntriea  on  the  Continent  of 
Earope,  where  the  Ciril  Law  pteTaiJa.  Kelly  o.  Solati,  9  Mms.  &  Wela, 
R.  64,  57,  G8,  coniaina  a  like  recognition  of  the  doeirina,  by  Lord  Abingfli. 
See  also  Great  Weaiera  Railway  Co.  v.  Crippa,  6  Hare,  R,  01. 

*  Hitf.  PI.  Eq.  by  Jeremy,  131,  133;  Lyon  e.  Eidunond,  2  Johtia.  Ch. 
R.  SI. 
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laboring  under  the  mistake.'  And  where  the  equities 
are  equal,  the  Oonrt  Trithholds  itself  from  any  interfeiv 
ence  between  the  parties.' 


1  Aote,$64e,^  108;  Post,  ^M,  166,381,409,434,436. 

9  See  Mi^deD  v.  Merrill,  3  Alk.  6 ;  Slom  v.  Batket,  6  Johns.  Ch.  B, 
166,  16S,  170.  —  la  the  Civil  Law,  there  ia  mnoh  ditenBaion  aa  to  the 
effect  of  error  of  law ;  and  no  incooaiderable  embarrasBineDt  exiau  io 
stating,  in  what  oaaea  of  error  in  law  the  parly  U  relieTable,  and  ia  what 
not.  It  ia  Mrtain  that  a  wide  dialinctioo  was  made  between  the  operation 
of  error*  of  law,  aad  errora  of  ftct.  Ia  omoi  parte  error  ia  jure  noa 
eodem  loco,  qaa  beti  if  noraatia,  haberi  debebit ;  cum  jua  finiium  at  posait 
esse,  et  debeat;  facti  inlerpretatio  plerninqae  eliam  pnidenlisaimoe  fallat. 
Dig.  Lib.  SS,  lit.  6, 1.  3.  Hence  ia  man;  case*,  error  of  law  will  preju- 
dice a  party  in  regard  to  Mb  rights ;  bat  not  error  of  fact,  unleia  in  cases 
of  groaa  negligence.  Dig.  Lib.  38,  tit.  6, 1.  7.  The  general  rule  of  the 
Civil  Law  aeems  to  be,  that  error  of  law  shall  not  profit  those  who  are 
deairona  of  acquiring  an  advantage  or  right ;  nor  shall  it  prejudice  those 
who  are  seeking  their  own  right.  Jurla  ignorantia  non  prodeat  adquirere 
volentibus ;  suam  vera  petentibna  noa  noeet.  Dig.  Lib.  22,  tit.  6,1.7; 
Pothier,  Pand.  lib.  28,  lit.  6,  ^  S,  a.  3,  3.  But  then  thia  text  is  differ- 
enll;  interpreted  bj  different  Civilians.  See  3  Evans's  Pothier  on  Oblig. 
Appendix,  No.  xviii.  p.  408  to  447;  Ayliffe,  Pand.  B.  3,  tit.  16,  p.  116; 
1  Domat,  D.  I,  tit.  8,  ^  1,  art.  13  to  16.  Domat,  afier  saying  that  error 
of  law  is  not  sufficient,  aa  an  error  in  fact  ia,  to  annal  contracts,  says, 
that  error  or  igoorance  of  law  hath  different  effects  in  contracts ;  and  then 
he  lays  down  the  following  rules.  (I.)  If  error  or  ignorance  of  law  be 
anch,  that  it  is  the  only  cause  of  a  contract,  in  which  one  obliges  himself 
to  a  thing,  to  which  he  ia  otherwise  not  bound,  and  there  be  no  other 
cause  for  the  contract,  the  cause  proving  filae,  the  contract  is  null. 
(3.)  This  rule  applies,  not  only  in  preserving  the  person  from  suffering 
loia,  but  also  in  hindeiiag  him  from  being  deprived  of  a  right,  which  he 
did  not  know  belonged  to  bim.  (S.)  But,  if  by  an  error  or  ignorance  of 
the  law  one  has  done  himself  a  prejudice,  which  cannot  be  repaired  with- 
out breaking  in  upoa  the  right  of  another,  the  error  shall  not  be  corrected 
to  the  prejudice  of  the  latter.  (4.)  If  the  error  or  ignorance  of  the  law 
has  not  been  the  only  cause  of  the  contract,  but  another  motive  has  inter- 
vened, the  errorwill  not  annnl  the  contract  And  he  proceeds  to  Uluatmte 
these  rules.  1  Domat,  B.  1,  tit.  16,  ^  1,  ait  13  to  17.  See  also  Ayliffe, 
Pand.  B.  S,  tit.  15 ;  Id.  tit.  17 ;  2  Evaue's  Pothier  on  Oblig.  Appendix, 
zviii.  p.  40Si  Id.  437;  Pothier,  Pand.  lib.  S9,  til.  6,  per  tot.  Ante, 
^  HI,  and  note. 
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(  140.  Iq  regard  to  the  other  class  of  mistakes^ 
that  is,  mistakes  of  fact,  there  is  not  so  much  diffioalty. 
Tho  general  rale  is,  that  an  act  don^  or  contract  made, 
under  a  mistake  or  igaorance  of  a  material  fact,  is 
voidable  and  relievable  in  Equity.  The  groand  of 
this  distiDction  between  igDorance  of  law  and  igno- 
rance of  fact  seems  to  be,  tbat>  as  every  man  of  rea- 
sonable understanding  is  presumed  to  know  the  law, 
and  to  act  upon  the  rights  which  it  confers  or  supports, 
when  he  knows  all  the  fitcts,  it  is  culpable  negligence 
in  him  to  do  an  act,  or  to  make  a  contract,  and  then 
to  set  up  his  ignorance  of  law,  as  a  defence.  The 
general  maxim  here  is,  as  in  other  cases,  that  the  law 
aids  those  who  are  vigilant^  and  not  those  who  slum- 
ber over  their  rights.  And  this  reason  is  recognized 
as  the  foundation  of  the  distinction,  as  well  in  the 
Civil  Law  as  in  the  Common  L&w.^  But  no  person 
can  be  presumed  to  be  acquainted  with  all  matters  of 
fact ;  neither  is  it  possibly  by  any  degree  of  diligence, 
in  all  cases  to  acquire  that  knowledge ;  and,  therefore, 
an  ignorance  of  facts  does  not  import  culpable  negli- 
gence. The  rule  applies  not  only  to  cases  where  there 
has  been  a  studied  suppression  or  concealment  of  the 
facts  by  the  oth^r  side,  which  woald  amount  to  fraud ; 
but  also  to  many  cases  of  innocent  ignorance  and 
mistake  on  both  sides."    So,  if  a  party  has  bond  Jide 


>  See  Pothier,  Paod.  Lib.  S3,  tit.  B,^  3,  o.  4,  S,6,  7;  ^4,  n.  10,  11 : 
Ajliffo'a  Fand.  B.  S,  tit.  IS,  p.  116;  l.Domat,  B.  I,  lit.  IB,  4  1;  Doet. 
&  Siud.  Dial.  2,  ch.  47 ;  1  Fonbl.  Eq.  B.  1,  ch.  3,  (/  7,  note  [v)  ;  Pooley 
V.  Ray,  1  P.  Will.  35S ;  Coricing;  d.  Praii,  1  Vm.  406  ;  Hiiclieock  v.  Gid- 
dJngs,  4  Price,  R.  135  ;  Leonard  d.  Leonard,  3  Ball  &  Beatt.  171,  180  to 
184  ;  Pearaon  v.  Lerd,  6  Mub.  R.  81  ;  Garland  v.  Salem  Bank,  9  Miaa. 
R.  408  ;  1  Madd,  Ch.  Fr.  60  la  64  ;  Daniell  v.  Mitchell,  1  Slory,  R.  173. 

■  See  Milea  ».  SteTeng,  3  Burr,  81  ;  Leger  e.  Bunnaffe,  3  Barb.  475. 
Ignorance  of  facta  and  miiiake  of  fewis  are  not  preciaelj  eqaifalent  ex- 
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'entirely  forgotten  the  facts,  he  will  be  entitled  to 
relief,  because,  under  such  circumstances,  he  acts  under 
the  like  mistake  of  the  facts,  as  if  he  had  never  known 
them.'  Ignorance  of  Foreign  Law  is  deemed  to  be  ig- 
norance of  fact,  because  no  person  is  presumed  to  know 
the  Foreign  Law ;  and  it  most  be  proved  as  a  fact' 

§  141.  The  rule,  as  to  ignorance  or  mistake  of  facts, 
entitling  the  party  to  relief,  has  this  important  qualifi- 
cation, that  the  fact  must  be  material  to  the  act  or 
contract,  that  is,  that  it  most  be  essential  to  its  cha- 
racter, and  an  efficient  cause  of  its  concoction.  For 
though  there  may  be  an  accidental  ignorance  or  mis- 
take of  a  fact ;  yet,  if  the  act  or  contract  is  not  mate- 
rially affected  by  it,  the  party  claiming  relief  will  be 
denied  it  This  distinction  may  be  easily  illustrated 
by  a  familiar  case.  A  buys  an  estate  of  B,  to  which 
the  latter  is  supposed  to  have  an  unquestionable  title. 
It  turns  out,  upon  due  investigation  of  the  facts,  un- 
known at  the  time  to  both  parties,  that  B  has  no  tiUe 
(as  if  there  be  a  nearer  heir  than  B,  who  was  supposed 
to  be  dead,  bat  is,  in  fact,  living) ;  in  such  a  case 


pTeraiona.  Miitake  of  rule  &1its;i  *apposei  some  erroT  of  opinian  u 
to  the  tefti  facta;  but  ignorance  of  facts  m«7  beVrithoot  any  error,  bat 
tesult  io  mere  want  of  knowledgo  or  opinioa.  Thus,  &  m&a  knowing 
tbtthehaa  aome  iateiestio  t  piniel  of  Und,  ma;  anppoBs  it  to  be  a  lift 
etiate,  when  it  ia  « fte.  Thai  is  an  error,  or  mislAke.  But  if  he  is 
ignorant  tbat  there  exists  *oj  such  land,  and  that  he  had  any  title  to  it, 
that  very  ignorance  maj  lead  him  to  form  no  opinion  whatever  on  the 
subject.  It  may  be  a  case  of  sheer  Dogation  of  thonght.  The  phrases 
are,  however,  comaoni;  osed  as  equivalent  in  legal  diseasuona.  Caoal 
Bank  t>.  Bank  of  Albany,  I  Hill,  N.  Y.  R.  2B7. 

1  Kell;  e.  Solari,  Q  Meea.  &  Wels.  S4,  &S. 

■  Leslie  ■>.  Bsilie,  S  Toango  &  Coll.  N.  R.  91,  S6  ;  Haven  v.  Foster, 
9  Pick.  R.  Its,  130;  Baynham  e.  Canton,  3  Pick.  R.  293;  Kenny  v. 
Clarksoo,  I  Johns.  R.  3S5  ;  Trith  v.  Sprsgoe,  14  Mass.  R.  455  ;  Con- 
eequ  D.  Willinga,  1  Felen,  Circ.  R.  239. 
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Equity  would  relieve  the  purchaser,  and  rescind  the 
contract'  But,  suppose  A  were  to  sell  an  estate  to  B, 
whose  location  was  well  known  to  each,  and  they 
mutaally  helieved  it  to  contain  twenty  acres,  and  in 
point  of  fact  it  only  contained  nineteen  acres  and 
three  fourths  of  an  acre,  and  the  difference  would  not 
have  varied  the  purchase  in  the  view  of  either  party ; 
in  such  a  case,  the  mistake  would  not  be  a  ground  to 
rescind  the  contract^  [On  the  other  hand,  if  the 
vendor  represented  the  land  aa  situated  in  one  county, 
when  it  was  in  fact  in  another,  this  is  a  sufficient 
mistake  to  justify  a  Court  in  refusing  specific  per- 
formance, although  the  vendor  was  innocent  of  any 
fraud.'] 

§  142;  In  cases  of  mutual  mistake  going  to  the 
essence  of  the  contract,  it  is  by  no  means  neces' 
sary  that  there  should  be  any  presumption  of  fraud. 
On  the  contrary,  Equity  will  often  relieve,  however 
innocent  the  parties  may  be.  Thus,  if  one  person 
should  sell  a  messuage  to  another,  which  was,  at  the 
time,  swept  away  by  a  flood,  or  destroyed  by  an  earth- 
quake, without  any  knowledge  of  the  fact  by  either 
party,  a  Court  of  Equity  would  relieve  the  purchaser, 
upon  the  ground  that  both  parties  intended  the  pur- 
chase and  sale  of  a  subsisting  thing,  and  implied  its 
existence  as  the  basis  of  their  contract  It  constituted, 
therefore,  the  very  essence  and  condition  of  the  obli- 


1  Sm  1  EfUB,  Pothier  on  ObUg.  Pt.  1,  ch.  1,  ut.  9,  n.  17,  18 ;  Bing- 
hun  ».  Binghun,  1  Voa.  196 ;  1  Foob!.  Eq.  B.  1,  ob.  3,  ^  7.  See,  also, 
CalTerlj  V.  WiiliaDiB,  1  Vei.  jr.  SIO,  SlI. 

>  See  Smith  v.  Enms,  6  Bion.  lOQ ;  Voorheea  o.  De  Mejfli,  B  Baib.  37 ; 
Maoon  v.  Peusoa,  S  Johns.  B.  37;  O'Eil)  ».  Wbituker,  1  De  Gex  & 
Smale,  83. 

3  Beat  V.  Stow,  S  SsaJf.  Ch.  R.  S98. 
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gation  of  their  cootraci'  So,  if  a  person  should 
execute  a  release  to  aootbet  party  npon  the  suppo- 
Bitioa  foanded  in  a  mistake,  that  a  certain  debt  or 
annuity  had  been  discharged,  althongh  both  parties 
were  inQOcent^  the  release  woald  be  set  aside  npon 
the  gronod  of  a  mistake.'  The  Civil  Law  holds  the 
same  principle.  ,  Domvm  emi,  ettm  earn,  d  ego,  d  vendiior 
combvstam  tgnoraremui.  Nervei,  Sainnus,  Cassius,  tdhU 
vemsse,  quamvis  area  maneai,  pecuniamjue  aohUam  catu^ 
poBsi,  aitaii.' 

S  143.  The  same  principle  will  apply  to  all  other 
cases,  where  the  puties  mutually  bargaiv  for  and 
upon  the  supposition  of  an  existing  right  Thus,  if 
a  purchaser  should  buy  the  interest  of  the  vendor  in 
a  remainder  in  fee,  expectant  upon  an  estate'  tail,  and 
the  tenant  in  tail  had  at  the  time,  unknown  to  both 
parties,  actually  suffered  a  recovery,  and  thus  barred 
the  estate  in  remainder,  a  Court  of  Equity  would 
relieve  the  parchaser,  in  regard  to  the  contract,  purely 
upon  the  ground  of  mistake.*  [So  a  mutual  mistake 
of  both  parties  as  to  the  vendor's  interest  in  the  land 
sold  is  good  cause  for  setting  aside  the  sale.^] 

1  Hitebeocfe  o.  Giddioga,  4  Price,  B.  135, 141 ;  S.  C.  Duiisrs  R.  1  ;  S 
Eent,  Comm.  Lect.  39,  p.  469,  (Sd  edit.)  Bat  ms  Sagden  on  VeodoiB, 
p.  S37,  aad  note  1,  7th  edition ;  Stent  v.  Bailis,  3  P.  Will.  890. 

S  Hone  V.  Brether,  13  SimonB,  R.  465. 

3  Dig.  Lib.  IS,  tit.  1,  1.  S7 ;  S  Kent,  Comm.  Leet.  39,  p.  468,  469, 
(Std  edit.);  Giotiasde  Jnie  Belli,  B.  2,  eh.  II,  ^7.  — If  the  hoata  were 
pBitiBillr  bant,  the  Ciiiliuu  Beeined  to  have  enterUined  diSereot  opi- 
nioDB,  whether  the  vendor  wu  bonnd  by  the  contract,  having  aa  abatement 
of  the  price  or  illowanoe  for  the  injury,  or  had  an  election  to  proceed  or 
Dol  with  the  eontiMt,  with  snch  an  abalemant  or  allowanoe.  See  3 
Eent,  Comm.  Lect  39,  p.  469,  (4th  edit.) ;  Fothier  da  Venta,  n.  4.  Gro> 
tiai  has  made  soma  aanubia  Temaika  upon  the  anbject  of  error  in  con- 
tnots,  Grotioi  da  Jnra  Belli,  B.  S,  eh.  It,  ^  6. 

4  Hitohoock  t>.  Oiddbga,  4  Price,  B.  135  ;  S.,C.  Daniel'e  B.  1. 
B  Irick  V.  Folton,  3  Gralt.  193. 
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J  143  a.  It  will  make  no  difference,  in  the  appli- 
cation of  the  priDciple,  that  the  sabject-matter  of  the 
contract  he  known  to  both  parties  to  be  liable  to  a 
contingency,  which  may  destroy  it  immediately ;  for 
if  the  contingency  has,  unknown  to  the  parties,  al- 
ready happened,  the  contract  will  be  void,  as  founded 
upon  a  mutual  mistake  of  a  matter,  constituting  the 
basis  of  the  contract.  Thus,  if  a  life-estate  should  be 
Bold,  and  at  the  time  of  the  sale  the  estate  is  ter- 
minated by  the  death  of  the  party  in  whom  the 'estate 
is  Tested,  and  that  fact  is  unknown  to  both  parties,  a 
Court  of  Equity  wonld  rescind  the  contract,  upon  the 
ground  of  a  mutual  mistake  of  the  fact,  which  con- 
stituted the  basis  of  the  contract.'  So,  if  a  horse 
should  be  purchased,  which  is  by  both  parties  believed 
to  be  alive,  but  is  at  the  time  of  the  purchase  is  fact 
dead,  the  purchaser  would  upon  the  same  ground  bo 
relieved,  by  rescinding  the  contract,  if  the  money  was 
not  paid ;  and  if  paid,  by  decreeing  the  money  to  be 
paid  back.' 

§  143  b.  The  same  principle  has  beea  applied  to 
the  case  of  a  contract  between  two  persons,  whereby 
one  contracted  for  a  large  sum,  as  a  contingent  com- 
pensation for  his  services  in  prosecuting  a  claim  of 
the  other  against  a  foreign  government  for  an  illegal 
capture,  if  it  should  be  successful;  and  at  the  time  of 
the  contract,  the  claim  had,  unknown  to  both  parties, 
been  allowed  by  the  foreign  government,  with  a  stipu- 
lation for  a  due  payment  thereof;  for  the  very  basis 
of  the  contract  was  future  services  to  be  rendered  in 


1  Allen  o.  HammoDd,  11  Peters,  R.  71. 
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prosecnting  tbe  claim  ;  and  unless  such  services  Trere 
rendered,  there  was  no  consideration  to  support  iU 

$  144.  The  same  principle  will  apply  to  cases  of 
parchaises,  where  the  parties  have  heen  innocently 
misled  under  a  mutual  mistake  as  to  the  extent  of  the 
thing  sold.  Thus,  if  one  party  thought  that*  he  had 
hand  jide  purchased  a  piece  of  land,  as  parcel  of  an 
estate,  and  the  other  thought  he  had  not  sold  it,  under 
a  mutual  mistake  of  the  bargain ;  that  would  furnish 
a  ground  to  set  aside  the  contract ;  because  (as  has 
been  said)  it  is  impossible  to  say,  that  one  shall'  be 
forced  to  give  that  price  for  part  only,  which  he  in- 
tended to  give  for  the  whole  j  or,  that  the  other  shall 
be  obliged  to  sell  the  whole  for  what  he  intended  to  be 
the  price  of  part  only.'  [Bat  where  \iy  the  mutual 
mistake  of  vendor  and  purchaser,  as  to  the  duration  of) 
a  leasehold  interest,  it  was  sold  for  much  less  than  its 
real  value,  and  the  conveyance  had  been  executed,  and 
the  purchaser  had  been  iu  possession  some  years,  tiie 
vendor  was  held  entitled  to  no  relief  against  the  repre- 
sentatives of  the  vendee.^] 

§  144  a.  But  here  the  nature  of  the  purchase  often 
constitutes  a  material  ingredient.  Thus,  if  a  purchase 
is  made  of  a  thing  in  gross,  as,  for  example,  of  a  farm, 
as  containing  ia  gross  by  estimation  a  certain  number 
of  acres  (such  a  sale  is  called  iu  the  Roman  Iiaw,  a 
sale  per  aversionem)  by  certain  boundaries.    Then,  if 


<  Allen  V.  Hammond,  II  FeUri,  R.  63,  71  to  73. 

a  Calverl7ti.  Vt^illUnw,  1  Vea.  jr.  SIO,  211.  But  lee  Okill  v.  Whit- 
Uker,  1  De  Qez  &  Smaie,  B3.  See  also,  Riehtrdsoti  v.  Bleight,  B  B. 
Monioe,  680. 

3  Okill  V.  Whitt&ker,  1  De  Gex  &  Smaie,  83.  And  see  Chuiebill 
tr.  Bogen,  3  Monroe,  61 ;  Bes(  tr.  Slow.  S  Saodf.  Ch.  B.  29B. 
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the  transaction  be  hond  fide^  and  both  parties  be 
equally  nnder  a  mistake  as  to  tbe  quantity,  but  not  as 
to  tbe  boundaries,  the  sale  will  be  binding  on  both 
parties,  whether  the  farm  eontaia  more  or  fewer 
acres.* 

\  145.  It  is  upon  the  same  groaad  that  a  Court  of 
Equity  proceeds,  where  an  instrument  is  so  general  in 
it9  terms,  as  to  release  the  rights  of  the  party  to  pro- 
perty,  to  which  he  was  wholly  ignorant  that  he  had 
any  title,  and  which  was  not  within  the  contemplation 
of  the  bargain  at  the  time  when  it  wajs  made.  In  such 
cajses  the  Court  restrains  the  instrument  to  the  pur- 
poses of  the  bargain,  and  confines  the  release  to  the 
right  intended  to  be  released  or  extinguished.' 

S  146.  It  is  not,  however,  sufficient  in  all  cases,  to 
give  the  party  relief,  that  the  fact  Is  material ;  but  it 
must  be  such  as  he  could  not  by  reasonable  diligence 
get  knowledge  of,  when  he  was  put  upon  inquiry. 
For,  if  by  such  reasonable  diligence  he  could  have 
obtained  knowledge  of  the  fact.  Equity  will  not  relieve 
him ;  since  that  would  be  to  encourage  culpable  negli- 
gence. Thus,  if  a  party  has  lost  his  cause  at  law  from 
the  want  of  proof  of  a  fact,  which  by  ordinary  dili- 
gence he  could  have  obtained,  he  if  not  relievable  m 
Equity;  for  the  general  rule  is,  that  if  the  party 
becomes  remediless  at  law  by  his  own 
Equity  will  leave  him  to  bear  the  consequence.^ 


>  Morris  Canal  Co.  o.  Enniiit,  0  Piigs,  R.  IS8 ;  Stebbina  n.  Eddj, 
4  Muon,  R.  414 ;  Poet,  %  195.     See  Dig.  Lib.  IS,  lit.  0, ).  3a,  %  a. 

3  Farewell  o.  Caker,  cited  2  Merir.  353 ;  RsmMlen  v.  Hvlton,  9  Vea. 
304. 

3>  1  Fonbl.  Eq.  B.  1,  oh.  3,  ^  3 ;  Penny  n.  Mtriin,  4  Jobns.  Ch.  R.  566 ; 
Bmoian  V.  Huuejr,  30  Maine,  260  ;  ScbiiHppell  d.  Sh&w,  3  Caow. 
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§  147.  Nor  is  it  iu  every  ease,  where  even  a  material 
fact  is  mistaken  or  unknown  without  any  default  of 
the  parties,  that  a  Court  of  Equity  will  interpose. 
The  fact  may  be  unknown  to  both  parties,  or  it  may 
be  known  to  one  party  and  unknown  to  the  other.  If 
it  is  known  to  one  party  and  unknown  to  the  other, 
that  will  in  some  cases  afford  a  solid  ground  for  relief; 
as,  for  instance,  where  it  operates  as  a  surprise,  or  a 
fraud,  upon  the  ignorant  party .^    But  in  all  such  cases, 


451. — The  rale  of  tbe  Civil  L«w  is  the  same.  Sed  faeli  ignoraoiia  its 
demum  cuiqna  non  nocet,  ei  dod  ei  Bumma  nepligentia  objiciatur.  Qaod, 
enito  ei  omnes  in  ciiiiite  sciant,  quod  lite  bdIqe  ignonill  Et  rede  Labeo 
definil,  scientiam  neque  oarioBisaimi  neqee  negligentisiiini  hominit  acci- 
piendiini;  verain  ejua,  qui  earn  rem  diligenier  inqairendo  nolam  habere 
poasii.  Dig:.  Lib.  22,  tit.  6, 1.  9,  ^  3  ;  Puihier,  Fand.  Uh.  ^2,  lii.  6,  ^  4, 
n.  II.  In  the  late  case  of  Bell  v.  Gardner,  4  Mann.  &  Granger.  II,  24, 
it  wa*  held,  that,  at  law,  a  promise  Id  pa;  a  nole  under  igaorance  or  facts, 
but  where  (he  part;  bad  (he  rwam  of  knowledge,  and  might  have  made 
inquiry,  did  not  bind  bim.  The  same  point  was  decided  ia  Kelly  u.  Salari, 
9  Meea.  &  Welsb.  64,  and  Lucas  v.  WorBwick,  I  Mood,  k  Rob.  S93. 
All  these  caaea  at  law  proceed  upon  the  gronnd,  thai  k  misiake  of  material 
facts  will  aioid  a  promise  made  on  the  foundation  of  that  mistake,  even 
when  he  had  the  means  of  knowledge  within  his  reach.  Bui  Conrla  of 
Equity  proceed  npon  a  somewhat  difforenil;  modj&ed  doctrine.  If  relief 
can  he  giTen  at  law,  then  there  is  no  gronnd  for  any  application  to  a  Coart 
of  Equity  for  relief.  %t  if  a  Court  of  Equity  is  asked  to  give  relief  ia 
a  case  not  fully  remediable  at  law,  or  not  remediable  at  all  al  law,  then  it 
grams  it  upon  iti  own  terms,  and  according  lo  its  own  docltinea.  Il  givea 
lelieroiily  to  the  Tigiiant  and  not  to  the  negligent ;  to  those  who  have  not 
been  put  upon  ihelr  diligence  to  make  inquiry,  and  not  lo  those  who,  being 
pnt  upon  inquiry,  have  chosen  to  omit  all  inquiry,  which  wDii!d  have  ena- 
bled ihem  at  once  lo  correct  the  mistake,  or  to  obviate  all  ill  effects 
therefrom.  In  short,  it  refuses  all  its  aid  to  those  who,  bj  their  own 
negligence,  and  by  that  alone,  have  incurred  the  loss,  or  may  suffer  the 
iaconvenience.  It  ia  one  ibing  to  act  under  a  mistake  of  fact,  having  the 
means  of  inquiry,  but  without  being  aware  of  the  necessity  of  asceriain- 
ing  the  facts,  and  quite  a  different  thing  lo  omit  all  inquiry  io  due  season, 
when  the  parlj  is  aware  of  the  necessity  and  the  mode  of  Ihe  inquiry  is 
pointed  oat  to  him,  or  ia  within  his  reach.  See  Post,  ^  400,  400  a. 
<  Jeremy  on  £q.  Jurisd,  B.  3,  oh.  S,  p.  306,  367;  Id.  ch.  3,  p.  367; 
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the  ground  of  relief  is,  not  the  mistake  or  ignorance 
of  material  facts  alone;  but  the  nnconscientious  ad- 
vantage taken  of  the  party  by  the  concealment  of 
them.^  For  if  the  parties  act  fairly,  and  it  is  not  a 
case  where  one  is  bound  to  communicate  the  facts  to 
the  other,  upon  the  ground  of  confidence,  or  otherwise, 
there  the  Court  will  not  interfere.  Thus,  if  A,  know- 
ing that  there  is  a  mine  in  the  land  of  B,  of  which  he 
knows  that  B  is  ignorant,  Bhould  bny  the  land  without 
disclosing  the  fact  to*  B,  for  a  price  in  which  the  mine 
is  not  taken  into  consideration,  B  would  not  be  entitled 
to  relief  from  the  contract ;  because  A,  as  the  buyer,  is 
not  obliged,  from  the  nature  of  the  contract^  to  make 
the  discovery.' 

§  148.  And  it  is  essential,  in  order  to  set  aside  such 
a  transaction,  not  only  that  an  advantage  should  be 
taken ;  bat  it  must  arise  from  some  obligation  in  the 
party  to  make  the  discovery;  not  from  an  obligation 
in  point  of  morals  only,  but  of  legal  duty.  In  such  a 
case  the  Court  will  not  correct  the  contract,  merely 
because  a  man  of  nice  morals  and  honor  would  not 
have  entered  into  it.  It  must  fall  within  some  defini- 
tion of  fraud  or  surprise.^  For,  the  rules  of  law  must 
be  so  drawn,  as  not  to  affect  the  general  transactions 
of  mankind,  or  to  require  that  all  persons  should,  in 


Leonard  o.  Leonard,  S  Ball  &  Beilt.  179,  ISO,  snd  Uta  cue  eiled  in 
MorlimsT  v.  Capper,  by  the  Lord  Chancellor,  4  Browo,  Cb.  R.  15B ; 
6  VcB.  24  ;  Gordon  t>,  Gordon,  3  Swan«.  462,  467, 471,  473,  476,  477- 

1  See  Eiat  India  Companjr  v.  Donald,  9  Vea.  27$ ;  Eul  of  Bath  and 
MoDlagae'a  Caset  3  Ch.  Caa.  66,  74,  103,  114. 

■  Post,  ^  207,  nolo. 

3  Fox  V.  Hackcetb,  3  Bro.  Ch.  B.  430 ;  1  While  &  Tudor'a  Eq.  Lead. 
Caa.  73 ;  1  Madd,  Eq.  PI.  63,  S4  ;  1  Fonbl.  Eq.  B.  I ,  oh.  3,  ^  4,  noia  (n) ; 
Eul  of  Bslh  and  MonUgne's  Caae,  3  Ch.  Caa.  50,  74,  103,  114. 
15" 
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all  respects,  be  npoa  the  Bame  level  ae  to  iofonnatioD, 
diligence,  and  means  of  judgment.  Equity,  as  a 
practical  system,  although  it  will  not  aid  immorality, 
does  not  affect  to  enforce  mere  moral  duties.  But  its 
policy  is  to  administer  relief  to  the  vigilant,  and  to 
put  all  parties  upon  the  exercise  of  a  searching  dili- 
gence.* Where  confidence  is  reposed,  or  the  party  is 
intentionally  misled,  relief  may  be  granted;  but  in 
such  a  case  there  is  the  ingredient  of  what  the  law 
deems  a  fraud.  Cages  falling  under  this  predicament^ 
will  more  properly  come  in  review  in  a  subsequent  part 
of  this  work.' 

§  149.  A  like  principle  applies  to  cases  where  the 
means  of  information  are  open  to  both  parties;  and 
where  each  is  presumed  to  exercise  his  own  skill,  dili- 
gence, and  judgment,  in  regard  to  all  extrinsic  circum< 
stances.  In  such  cases  Equity  will  not  relieve.  Thu^ 
if  the  vendee  is  in  possession  of  facts,  which  will 
materially  enhance  the  price  of  tbe  commodity,  and  of 
vrhich  he  knows  the  vendor  to  be  ignorant,  he  is  not 
bound  to  communicate  those  facts  to  the  vendor,  and 
the  contract  will  be  held  valid.'  It  has  been  justly 
observed,  that  it  would  be  difficult  to  circumscribe  the 
contrary  doctrine  within  proper  limits,  where  the  intel- 


1  1  Fonbl.  Eq.  B.  I,  ch.  5,  ^  8,  note  (A). 

3  See  Leonard  v.  Leonard,  3  Bsll  Sc  Beilt  R.  179,  ISO ;  Gordon  e. 
Gordon,  3  Swanat.  463,  467,  470,  473,  476,  477.  —  See,  on  ihia  subject, 
1  Fonbl.  Eq.  B.  1,  ch.  3,  ^  4,  note  (n) ;  Jeremy  on  Eq.  Juriid.  38^,  &o. ;. 
I  Madd.  Eq.  Pr.  304,  Sio.  ;  LiidUw  v.  Or^sn,  2  Wheat.  R.  178  ;  Pothier 
do  Verne,  n.  S33  to  S41;  S  Wheat.  R.  185,  oole;  iwilb  v.  Bank  of 
Scotland,  1  Dow,  Pari.  R.  294 ;  Pjdcook  c.  Bishop,  3  B.  &  Cresaw.  605 ; 
Etting  V.  Bank  of  U.  S. ;  11  Wheat.  K.  &9,  and  cases  there  cited  ;  Post, 
^  260  to  373,  308  to  328. 

3  Laidlaw  p.  Organ,  3  Wheat.  B.  178, 195. 
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ligence  is  equally  accessible  to  both  parties.'  And, 
Tvhere  it  is  not,  the  same  remark  applies  with  the  same 
force,  if  it  is  not  a  case  of  mntaal  confidence,  or  of  a 
designed  misleading  of  the  vendor.^  Thus,  if  a  ven- 
dee has  private  knowledge  of  a  declaration  of  war,  or 
of  a  treaty  of  peace,  or  of  other  political  arrangements, 
(in  respect  to  which  men  speculate  for  themselves,) 
which  materially  affect  the  price  of  commodities,  he 
is  not  bonnd  to  disclose  the  fact  to  the  vendor  at  the 
time  of  his  purchase;  but,  at  least  in  a  legal  and  equit- 
able sense,  he  may  innocently  be  silent.  For  there  is 
no  pretence  to  say,  that  upon  such  matters  men  repose 
confidence  in  each  other,  any  more  than  they  do  in 
regard  to  other  matters,  affecting  the  rise  and  fall  of 
markets.^  The  like  principle  applies  to  all  other  cases, 
where  the  parties  act  upon  their  own  judgment  in 
matters  mutually  open  to  them.  Thus,  if  an  agree- 
ment for  the  composition  of  a  cause  is  fairly  made 
between  parties  with  their  eyes  open,  and  rightly 
informed,  a  Court  of  Equity  will  not  overhaul  it, 
althoagh  there  has  been  a .  great  mistake  in  the  exer^ 
cise  of  their  judgment.* 

1  Ibid. 

<  Poihier,  in  his  Trentise  on  the  tubject  of  Sales,  has  treated  thiB  iub- 
jeet  with  gre&t  abilit;  ;  aod  liis  ciled  the  doctrioea  of  ihe  ciiil  law,  and 
the  discuBaioiiB  of  cmlixos  and  ntilera  upon  oataral  law  on  this  subject. 
While  he  contends  sttenuoualy  fur  the  dociiine  of  good  Taith  and  full  dia- 
coverj  in  all  casee ;  he  is  compelled  to  admit,  that  the  doctrine*  in  foro 
amidtnlia  have  had  little  support  iu  judicial  tribunals,  and,  indeed,  are 
not  eatilj  applicable  to  the  coinnion  busineiB  of  life.  Indeed  he  admits, 
that,  thoajth  concealment  of  material  facta  bj  the  vendee,  which  ma; 
eohance  the  price,  is  wrong  in  faro  conseienlia  ,■  yet,  that  it  would  too 
much  restrict  the  freedom  of  cumTnerce  to  spply  such  a  rule  in  civil 
irsaaaoiions.  See  Poihier,  Traill  de  Vente,  P.  9,  ch.  S,  a.  333  to  249  ; 
Id.  Pt.  3,  ^  3,  n.  SB4  to  298  ;  3  Wheat.  R.  18G,  note  (c). 

9  Ibid. 

*  Brown  v.  Tiiag,  I  Vea.  408. 
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$  150.  Id  like  manner,  where  the  fact  is  equally 
unknowD  to  both  parties ;  or  where  each  has  equal  and 
adequate  means  of  information ;  or  where  the  fact  is 
doubtful  from  its  own  nature;  in  every  such  case,  if 
the  parties  have  acted  with  entire  good  faith,  a  Court 
of  Equity  will  not  interpose.'  For  in  such  cases  the 
Equity  is  deemed  equal  between  the  parties;  and, 
when  it  Is  so,  a  Court  of  Equity  is  generally  passive, 
and  rarely  exerts  an  active  jurisdiction.  Thus,  where 
there  was  a  contract  by  A  to  sell  to  B,  for  £20,  such 
an  allotment,  as  the  commissioners  under  an  inclosure 
act  should  make  for  him;  and  neither  party  at  the 
time  knew  what  the  allotment  would  be,  and  were 
equally  in  the  dark  as  to  the  value ;  the  contract  was 
held  obligatory,  although  it  turned  out  upon  the  allot- 
ment to  be  worth  ^£200.'  The  like  rule  will  apply  to 
all  cases  of  sale  of  real  estate  or  personal  estate,  made 
in  good  faith,  where  material  circumstances,  affecting 
the  value,  are  equally  unknown  to  both  parties. 

§  151.  The  general  ground  upon  which  all  these 
distinctions  proceed,  is,  that  mistake  or  ignorance  of 
facts  in  parties,  is  a  proper  subject  of  relief  only  when 
it  constitutes  a  material  ingredient  in  the  contract  of 
the  parties,  and  disappoints  their  intention  by  a  mutual 
error ;  or  where  it  is  inconsistent  with  good  faith,  and 
proceeds  from  a  violation  of  the  obligations  which  are 
imposed  by  law  upon  the  conscience  of  either  party. 


1  1  Fonbl.  Eq.  B.  I,  cb.  S,  ^  7,  note  (o)  ;  I  Powell  od  Contr.  SOO; 
1  Madd.  Cb.  Pr.  6S  to  M. 

a  Cited  io  Mortimet  c  Capper,  3  Bro.  Ch.  R.'lSB;  6  Vev.  34  ;  1  Madd. 
Eq.Pr.  63)  I  Fonbl.  Eq.  B.  1,  ch.3,  ^  7,  nolo  (v).  See  alao  Pullen  e. 
Bead;,  2  Atk.  R.  BBS ;  Gordon  t>.  Gordon,  3  Swaaat.  403,  467,  470, 471, 
473,  476,  477 ;  AJaalie  tr.  Medljcott,  0  V«s.  13. 
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Bat  Tvliere  each  party  is  equally  inaocent,  and  there  is 
DO  concealmeDt  of  facts  which  the  othei  party  has  a 
right  to  know,  and  no  surprise  or  imposition  exists,  the 
mistake  or  ignorance,  Trhether  mutual  or  unilateral,  is 
treated  as  laying  no  foandation  for  equitable  interfer- 
ence. It  is  strictly  Dammtm  absque  infuria? 
i'^  152,  One  of  the  most  common  classes  of  cases, 
in  which  relief  is  sought  in  Equity,  on  account  of  a 
mistake  of  facts,  is  that  of  written  agreements,  either 
executory  or  executed.  Sometimes,  by  mistake,  the 
writteu  agreement  contains  less  than  the  parties  in- 
tended ;  sometimes  it  contains  more ;  and  sometimes 
it  simply  varies  from  their  intent  by  expressing  some- 
thing dififerent  in  substance  from  the  truth  of  that 
intent'  In  all  such  cases/  if  the  mistake  is  clearly 
made  out  by  proofs  entirely  satisfactory.  Equity  will 
reform  the  contract,  so  as  to  make  it  conformable  to 
the  precise  intent  of  the  parties.^  But  if  the  proofs 
are  doubtful  and  unsatis&ctory,  and  the  mistake  is 
not  made  entirely  plain.  Equity  will  withhold  relief  j 
upon  the  ground,  that  the  written  paper'  ought  to  be 
treated  as  a  full  and  correct  expression  of  the  intent, 
until  the  contrary  is  established  beyond  reasonable 
controyersy* 

1  Sea  Jeremr  on  Eq.  JuHsd.  B.  3,  Ft.  S,  p.  358;  Okill  t>.  Whiiuker, 
1  De  Ges  &  Sraale,  E.  83 ;  S.  C.  3  Phil.  Ch.  R.  388 ;  HcAninch  n. 
Langblin,  13  Penn.  St.  Rep.  371. 

3  See  Dunnt  v.  Durmnt,  1  Cox,  R.  S8 ;  Cilverley  v.  WUliiroa,  1  Vea. 
R.  210. 

3  See  O'Neil  «.  Leigae,  8  Ala.  345. 

*  Shslbarne  e.  Inchiquin,  1  tiro.  Ch.  R.  338,  341;  Henkle  v.  Royal 
AMur.  Compan)',  I  Vea.  317;  Davit  r.  Symonda,  1  Cox,  R.  404; 
TowaBhend  d.  Stangroom,  6  Vea.  332  lo  338 ;  Woolman  d.  Hearn,  7  Vee. 
317,  218 ;  GilleapiB  e.  Moun,  9  Johns.  Ch.  R.  585  ;  Lyman  v.  United  InB. 
Co.,  3  Johoa.  Ch.  R.  630;  Graves  e.  Boston  Marine  Iniur. Co.,  S  Cratit^, 
448,  444}  Clapion  v.  Harlin,  11  Ala.  187. 
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§  153.  It  has,  iodeed,  been  said  that,  where  there 
is  a  written  agreement,  the  'whole  sense  of  the  parties 
is  presnmed  to  be  comprised  therein ;  that  it  would 
be  dangeTons  to  make  any  addition  to  it  in  cases 
where  there  does  not  appear  to  be  any  fraud  in 
leaving  out  any  thing;  and  that  it  is  against  the 
policy  of  the  Common  Xiaw  to  allow  parol  evidence 
to  add  to,  or  Tary  the  terms  of,  snch  an  agreement.' 
As  a  general  rule,  there  ia  certainly  much  to  recom- 
mend this  doctrine.  But  however  correct  it  may  be, 
as  a  general  rule,  it  is  very  certain,  that  Courts  of 
Equity  will  grant  relief  npon  clear  proof  of  a  mis- 
take, notwithstanding  that  mistake  is  to  be  made  out 
by  parol  evidence.*  Lord  Hardwicke,  upon  an  occa^ 
sion  of  this  sort,  stud :  "  No  doubt  but  this  Court  has 
jurisdiction  to  relieve  in  respect  of  a  plain  mistake 
in  contracts  in  writing,  as  well  as  against  frauds  in 
contracts;  so  that,  if  reduced  into  writing  contraiy 
to  the  intent  of  the  parties,  on  proper  proof  that 
would  be  rectified."'  .  And  this  doctrine  has  been 
recognized  upon  many  other  occasions.* 


t  1  Fonbl.  £q.  B.  1,  eh.  3,  ^  11,  and  note  (o)  i  Irnhsm  v.  Child,  I  Bra. 
Ch.  93,  03;  WooUm  e.  Hearn,  7  Vet.  211  ;  Rich  t).  Jackson,  4  Bro. 
Pad.  R.  614 ;  S.  C.  6  Ves.  334,  rote ;  Jeremy  on  Eq.  Joriad.  B.  3,  Pt.  9, 
ch.  4,  ^  I,  p.  433 ;  Davis  d.  Symondi,  1  Cox,  R.  403,  404. 

9  Marquis  orTownthend  v.  Siangroom,  6  Yea.  332,  333  ;  I  Fonbl-  Eq. 
B.  1,  eh.  3,  4  11  ;  Shelbuine  i>.  Inchiquin,  1  Bio.  Ch.  R.  333,  3S0; 
SimpBon  V.  Vaogbaa,  3  Atk.  31  ;  Wooden  e.  Haiiland,  18  Coon.  101  ; 
Langle;  v.  Brown,  2  Atk.  303. 

3  Henkle  o.  Royal  Auur.  Co.,  1  Ves.  SI4.  See  Townihend  v.  Stan- 
groom,  e  Ves.  333  to  339  ;  Shelburne  v.  Inchiquia,  1  Bro.  Ch.  R.  338, 
350;  Sudden  on  Vendors,  p.  14B  to  ISS,  (Tib  edit.)  ;  Hunt  v.  Bouama- 
tiiere,  B  Wheat.  R.  311  ;  S.  C.  1   Peters,  Sap.  C.  R.  13. 

*  Ibid. ;  Mortem  e.  London  Aeaur,  Co.,  1  Atk.  R.  545;  Gillespie  «. 
Moon,  3  Johns.  Ch.  R.  586  ;  Lyman  v.  United  TnsoT.  Co.,  3  Johns.  Ch. 
R.  530  i  Smith  f.  Greeley,  14  N.  U.  R.  378 ;  Simpson  tr.  Vaughui,  3 


byGooglc 


CH.  v.]  MISTASE.  179 

^  154.  It  is  difBcult  to  reconcile  this  doctrine  nith 
that  rule  of  evidcBce  at  the  Common  Law,  which 
studiously  excludes  the  admission  of  parol  evidence  to 
vary  or  control  written  contracts.  The  same  principle 
lies  at  the  foandation  of  each  class  of  decisions,  that 
is  to  say,  the  desire  to  suppress  frauds,  and  to  promote 
general  good  faith  and  confidence  iu  the  formation  of 
contracts.  The  danger  of  setting  aside  the  solemn 
engagements  of  parties,  when  reduced  to  writing,  by 
the  introduction  of  parol  evidence,  substituting  other 
material  terms  and  stipulations,  is  sufficiently  obvious.' 
Bat  what  shall  be  said,  where  those  terms  and  stipu- 
lations are  suppressed,  or  omitted,  by  fraud  or  impo- 
sition 1  Shall  the  guilty  party  be  allowed  to  avail 
himself  of  such  a  triumph  over  innocence  and  credu- 
'  lity,  to  accomplish  his  own  base  designs  ?  That  would 
be  to  allow  a  rule,  introduced  to  suppress  fraud,  to  he 
the  most  effectual  promotion  and  encouragement  of  it. 
And,  hence.  Courts  of  Equity  have  not  hesitated  to 
entertain  jurisdiction  to  reform  all  contracts,  where  a 
fraudulent  suppression,  omission,  or  insertion  of  a  ma- 
terial stipulation  exists,  notwithstanding  to  some  extent 
it  breaks  in  upon  the  uniformity  of  the  rule,  as  to  the 


Alk.  33  ;  Ltngley  v.  Bronn,  S  Atk.  203  ;  Bast  v.  Battow,  3  Bro.  Ch.  R. 
4S4 ;  S  Yes.  595 ;  Iinham  v.  Child,  I  Bro.  Ch.  R.  S4  ;  Baker  v.  Paine, 
1  Vet.  457;  Crosby  v.  Middblon,  Fr.  Ch.  309;  Wiser  v.  Biachle;, 
IJohns.  Ch.  R.  607;  South  ^sa  Co.  d.  D'Oliffe,  cited  1  Ves.  317;  3  Ves. 
377  ;  5  Ve».  601 ;  Pitcwme  p.  Ogboorne,  2  Vee,  375  ;  I  Fonbl.  Eq.  B.  1, 
ch.  3,  ^  11,  and  oote  (o)  ;  Uilf.  PI.  137,  ISS  ;  Cloffea  c.  Higginaon, 
1  Yea.  Si  Beamea,  S34  ;  Ball  v.  Sloiie,  1  Sim.  Si.  Slu.  R.  21 0 ;  Manfaall 
on  Insarance,  B.  I,  ch.  8,  }  4  ;  Clinan  e.  Cooke,  I  Scb.  Si  Lefr.  33,  Sic. 
See  Sngdea  on  Yendora,  p.  146  lo  159,  (7th  edit.) ;  Andrewa  c.  Euez  F. 
St  M.  laaur.  Co.,  3  Muoo,  R.  10;  Panona  v,  Bigoold,  13  Stmona, 
R.518. 
1  See  Woolam  v.  Heam,  7  Yes.  S19. 
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excluaion  of  parol  evidence  to  vary  or  control  con- 
tracts ;  wisely  deeming  such  cases  to  be  a  proper 
exception  to  the  rule,  and  proving  its  general  sound- 
ness.' 

$  155.  It  is  upon  the  same  ground  that  Equity  in- 
terferes  in  cases  of  written  agreements,  where  there 
has  been  an  innocent  omission  or  insertion  of  a  mate- 
rial stipulation,  contrary  to  the  intention  of  both 
parties,  and  under  a  mutual  mistake.  To  allow  it  to 
prevail  in  such  a  case,  would  be  to  work  a  surprise, 
or  fraud,  upon  both  parties ;  and  certainly  upon  the 
one  who  is  the  safferer.  As  much  injnstice  would  to 
the  full  be  done  under  such  circumstances,  as  would 
be  done  by  a  positive  fraud,  or  an  inevitable  accident" 
A  Court  of  Equity  would  be  of  little  value,  if  it 
could  suppress  only  positive  frauds,  and  leave  mutual 
mistakes,  innocently  made,  to  work  intolerable  mis- 
chiefs, contrary  to  the  intention  of  parties.  It  would 
be  to  allow  an  act,  originating  in  innocence,  to  operate 


1  Nenl.  Eq.  Conti.  ch.  ID  ;  1  Eq.  Abtidf .  SO,  pi.  5 ;  Filmer  v.  Goit, 
4  Bto.  Pari.  Cu.  S30 ;  1  Fonbt.  Eq.  B.  I,  ch.  2,  ^  8  ;  Id.  eb.  3,  ^  4,  and 
Dole  (n)  ;  Irnbam  v.  Child,  I  Bio.  Ch.  R.  03 ;  PorTmore  ti.  Morrie,  i  Bro. 
Ch.  R.  319  i  1  Eq.  Abridg.  19  ;  Id.  30,  AgTeemeiitB,  B. ;  Hani  v.  Rdub- 
inanieie,  8  Wheal.  B.  Stl  j  S.  C.  1  Peters,  Sap.  C.  R.  13 — In  cues  o[ 
this  BOtt  it  ia  often  said,  that  the  admission  of  the  paiol  evidencB  to  esta- 
blish fraud,  OT  ciicnmTention,  is  not  so  mach  to  tstj  the  contract  as  1o 
establish  something  collateral  to  it,  which  shows  that  it  ooght  not  to  be 
eoforced.  Davis  v.  Sjmonds,  1  Coz,  R.  403,  404,  405.  But  in  caaea  of 
mistake,  ihe  part;  often  seeks  to  enforce  the  contract  af^er  insisiing  upon 
its  being  reformed.  See  3  Slatkie  on  Evid..  Pi.  4,  p.  1015,  1016,  1018  ; 
Pitcairne  u.  Ogboome,  8  Ves.  375,  378;  Baker  o.  Paine,  1  Ves.  456. 
See  also  Attj.Genl.ti.  Sitwell,  Younge  &  Coll.  559,  582,  and  the  re- 
marks of  Mr.  Baron  Aldereon  against  the  admissioii  of  parol  evidence  in 
each  cases.    Post,  ^  lei,  p.  183,  note  (1). 

9  Jojnes  V.  Statbam,  3  Atk.  389 ;  Ramsbottom  i>.  Golden,  1  Yes. 
&  B«ames,  R.  IBS ;  I  Fonbl.  Eq.  B.  I,  ch.  S,  fj  6,  note  (r)  ;  Id.  $  7, 
note  («). 
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ultimately  as  a  fraud,  by  eaabling  the  party,  wHo  re- 
ceives the  beaefit  of  the  mistake,  to  resist  the  claims 
of  justice,  under  the  shelter  of  a  rule  framed  to  pro- 
mote it.'  la  a  practical  view,  there  would  be  as 
much  mischief  done  by  refusing  relief  in  such  cases, 
as  there  would  be  introduced  by  allowing  parol  evi- 
dence in  all  cases  to  vary  written  contracts. 

§  156.  We  must,  therefore,  treat  the  cases,  in  which 
Equity  affords  relief,  and  allows  parol  evidence,  to 
vary  and  reform  written  contracts  and  instruments, 
upon  the  ground  of  accident  and  mistake,  as  properly 
forming,  like  cases  of  fraud,  exceptioos  to  the  general 
rule,  which  excludes  parol  evidence,  and  as  standing 
upon  the  same  policy  as  the  rule  itself.'  If  the,  mis- 
talie  should  be  admitted  by  the  other  side,  the  Court 
would  certainly  not  overturn  any  rule  of  Equity  by 
varying  the  deed ;  but  it  would  be  an  Equity  dehors 
the  instrument.^  And  if  it  should  be  proved  by  other 
'  evidence  entirely  satisfactory,  and  equivalent  to  an 
admission,  the  reasons  for  relief  would  seem  to  be 
equally  cogent  and  conclusive.*  It  would  be  a  great 
defect  in  the  moral  jarisdiction  of  the  Court,  if,  under 
sueh  circumstances,  it  were  incapable  of  administering 
relief." 


<  Townshead  r.  Stangroom,  6  Tea.  336,  337 ;  Gillespie  v.  Mood, 

5  Johns.  Ch.  R.  590  ;  Joynes  t>.  Slalhsm,  3  Atk.  385  ;  3  Staikie,  Evid. 
Pt.  4,  p.  1018, 1019 ;  Pitcotnie  v.  Ogbonrne,  3  Yea.  R.  377,  and  South 
Se&  Company  v.  D'Olifie,  Iheie  cited. 

*  JoyneB  v.   Slalhsm,  3  Atk.  388 ;  Ramsbottom  v.  Goldeo,  1  Yes. 

6  Beam.  R.  168 ;  1  Fonbl.  Eq.  B,  I,  ch.  3,  ^  11,  note  (o)  ;  Miif.  £q.  Fl. 
b;  Jeremy,  13» ;  Clowes  v.  HigginsoD,  1  Yes.  &  Beam.  R.  536,  537 ; 
Ball  o.  Storie,  1  Sim.  tt  Sto.  210. 

3  Daiis  t>.  Symonda,  1  Coi,  R.  401, 405. 

*  hnham  k.  Child,  1  Bro.  Ch.  R.  9i,  S3. 

0  See  Townshend  v.  Stapgroom,  6  Ves.  336,  337 ;  Gillespie  v.  Moon, 
3  Johns.  Cb.  R.  596. 

SQ.   IDB. VOL.    I.  16 
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$  157.  And  this  remark  naturally  condacts  ns  back 
again  to  the  qualification  of  the  doctrine,  (already 
stated,)  which  is  insisted  upon  by  Courts  of  Equity. 
Relief  will  be  granted  in  cases  of  written  instruments, 
only  where  there  is  a  plain  mistake,  clearly  made  out 
by  satisfactory  proofs.*  It  is  true,  that  this,  in  one 
sense,  leaves  the  rule  somewhat  loose,  as  every  Court 
is  still  left  free  to  say,  what  is  a  plain  mistake,  and 
what  are  proper  and  satisfactory  proofs.  But  this  is 
an  infirmity  belonging  to  the  administration  of  justice 
generally ;  for,  in  many  cases,  different  judges  will 
differ  as  to  the  result  and  weight  of  evidence ;  and, 
consequently,  they  may  make  different  decisions  upon 
the  same  evidence.'  Bat  the  (qualification  is  most 
material,  since  it  eannot  fail  to  operate  as  a  weighty 
caution  upon  the  minds  of  all  judges;  and  it  forbids 
relief,  whenever  the  evidence  is  loose,  equivocal,  or 
contradictory,  or  it  is  in  its  texture  open  to  donbt,  or 
to  opposing  presumptions.^ 

S  158.  Many  of  the  cases  included  under  this  head 
have  arisen  under  circumstances,  which  brought  them 


1  GillMpie  V.  Mood,  3  Johni.  Ch.  R.  695  to  597 ;  L;inaD  v.  Uoiied  In- 
aarance  Compuy,  9  Johns.  Ch.  R.  630;  Henklo  v.  Royal  Auiirance 
Company,  1  Vea.  317  ;  Jeremy  on  Eq.  Jurisd.  F[.  2,  ch.  3,  p.  368  ;  Id. 
ch.  4,  p.  490,  491  ;  Towothepd  c.  Slan^room,  6  Vea.  336,  339. 

3  See  Lord  Etdoo'a  Reoiaiki  in  ToHnahend  t>.  Siangtoom,  6  Vea. 
333,  334. 

3  Lord  Thnrlow,  in  ooe  caae,  said,  thai  the  final  evidence  roaat  be 
strong  irrerragable  evidence.  Shelburne  v.  Inchiquio,  1  Bro.  Ch.  R.  347. 
If,  by  thia  langaage,  his  Lordahip  only  meant,  thai  the  mulake  ahould  be 
made  out  by  evidence  dear  of  all  reaaonable  doubt,  its  lecurecj  need  not 
be  qoeaiioned.  Bot  if  he  meant,  that  ii  ehuuld  be  in  ita  naiore  or  degree 
iooapable  of  tefutation,  to  as  to  be  beyond  any  doabt  and  beyond  con- 
troTecay,  the  langoage  ia  too  geBBial.  See  Attoioey-General  v.  Silwell, 
1  Younge  &  Coll.  563. 
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within  the  reach  of  the  Statute  of  Frauds,  {as  it  is 
commonly  called,)  which  requires  certain  contracts 
to  be  in  writing.  But  the  rule,  as  to  rejecting  parol 
evidence  to  contradict  written  agreements,  is  by  no 
means  confined  to  such  cases.  It  stands,* as  a  general 
rule  of  law,  independent  of  that  statute.'  It  is 
founded  upon  the  ground  that  the  written  instrument 
famishes  better  evidence  of  the  deliberate  intention  of 
the  parties,  than  any  parol  proof  can  supply.'  And 
the  exceptions  to  the  rule,  originating  in  accident  and 
mistake,  have  been  equally  applied  to  written  instru- 
ments within  and  without  the  Statute  of  Frauds. 
Thus,  for  instance,  relief  has  been  granted  or  refused, 
according  to  circumstances,  in  cases  of  asserted  mis- 
takes in  policies  of  insnrance,  ertfi  after  a  loss  has 
taken  place.^  And,  in  the  same  manner.  Equity  has 
interfered  in  other  cases  of  contract,  not  only  of  a 
commercial  nature,  but  of  any  other  nature.* 


<  Woolam  o.  HeatD,  7  Vea.  318 ;  1  Fonbl.  Eq.  B.  I,  ch.  !i,  ^  U.note 
(e);  Cluwei  tr.  HigginsoD,  1  Ves.  &  Beunes,  R.  526 ;  Piieairne  c.  Og- 
boDTne,  8  Vea.  375 ;  Sugden  on  VendoiB,  eh.  9,  §  3  ;  PMteriche  v.  Pow- 
let,  8  Atk.  3S3,  381 ;  3  StarkiB  oa  Etid.  Ft.  4,  tit.  Fuol  Evid.  p.  995  to 
lOao ;  Davis  v.  Symoads,  1  Cox,  R.  402, 404,  405. 

>  Ibid. 

3  Moiteux  e.  London  Aaear.  Co.  1  Atk.  545;  Henkle  t>.  Ro;ft]  Ex. 
AwuT.  Co.  1  Ves.  317;  Lyman  v.  Uaitad  Inaur.  Co.  9  Johns.Cb.  R.630; 
Head  v.  Boatoa  Mar.  Ina.  Co.  9  Cianch,  419,  441;  Marsh.  Inaur.  B.  I, 
cb.  8,  }  4  ;  Id.  Andrewa  «.  Essex  Fire  and  Mar.  las.  Co.  3  Mason,  R.  10; 
Delaware  Ins.  Co.  v.  Hogan,  2  Wash.  Cit.  B.  5. 

*  Baker  t>.  Paine,  1  Ves.  456  ;  Getnaa's  Executors  v.  Beardsley,  3 
Joboa.  Ch.  R.  374;  SimpsoD  v.  Vaughaa,  2  Atk.  30;  Biebop  v.  ChoTcfa, 
S  Ves.  100,  371  ;  ThomM  v.  Fraier,  3  Vea,  399;  Finley  v.  Lynn,  6 
Cranoh,  938  ;  Mitf.  PI.  Eq.  by  Jeremy,  139,  130  ;  Fiteairno  u.  Ogbourne, 
3  Ves.  375,  and  South  Sea  Company  v.  D'OliSe,  theis  ciisd,  p.  377  ; 
3  Siaikie,  Evid.  Pi.  4,  p.  1019 ;  Underbill  o.  Harwood,  10  Ves. 925,  226 ; 
Ednia  o.  East  India  Compaoy,  2  Vein.  910 ;  Edwatds  v.  Child,  9  Vera. 
727. 
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§  169.  The  relief  granted  by  Courts  of  Equity,  in 
,  cases  of  this  character,  is  not  confined  to  mere  exe- 
cutory contracts,  by  aUeriog  and  conforming  them  to 
the  real  intent  of  the  parties ;  but  it  is  extended  to 
solemn  instruments,  which  are  made  by  the  parties, 
in  pursuance  of  such  executory  or  preliminary  con- 
tracts. And,  indeed,  if  the  Court  acted  otherwise, 
there  would  be  a  great  defect  of  justice,  and  the  main 
evils  of  the  mistake  would  remain  irremediable.. 
Hence,  in  preliminary  contracts  for  conveyances,  set- 
tlements, and  other  solemo  instruments,  the  Court  acts 
efificiently  by  reforming  the  preliminary  contract  itself, 
and  decreeing  a  due  execution  of  it,  as  reformed,  if  no 
conveyance  or  other  solemn  instrument  in  pursuance  of 
it  has  been  exeoutad.  And  it  such  conveyance  or  in- 
strument has  been  executed,  it  reforms  the  latter  also, 
by  making  it  such  as  the  parties  originally  intended.' 

5  160.  There  is  less  difficulty  in  reforming  written 
instruments,  where  the  mistake  is  mainly  or  wholly 
made  out  by  other  preliminary  written  instruments  or 
memorandums  of  the  agreement  The  danger  of 
public  mischief,  or  private  inconvenience,  is  far  less  in 
such  cases  than  it  is  in  cases  where  parol  evidence 
is  admitted.  And,  accordingly,  Courts  of  Equity  inter- 
fere with  far  less  scruple  to  correct  mistakes  in  the 
former,  than  mistakes  in  the  latter.*    Thus,  marriage 


1  See  Nenland  on  Contr.  ch.  10,  p.  338  to  847  ;  Miiford  Eq.  Fl.  b; 
Jeremy,  12B,  129,  ISO;  Sugden  on  Vendors,  p.  146  to  159,  (7th  edit.) ; 
South  Sea  Comp&ny  ti.  D'Oliffe,  cited  2  Vee.  377;  2  Atk.53S;  Henkle 
V.  Royal  Ei.  Aesuiance  Comp.  1  Vea.  318,  417  ;  Baiter  w.  Paine,  1  Ves. 
45B.  But  see  Attj.-Genl.  v.  Sitwell,  1  Younge  &  Coll.  559,  582 ;  Post, 
^  161,  p.  laS,  note  (1)  ;  Hnd^kingon  v.  VFyalt,  9  Bearan,  R.  666. 

»  Jeremy  on  Eq.  Juried.  Pi.  2,  ch.  S,  p.  368,  389,  eh.  t,  ^  5,  p.  490, 
491 ;  Duranl  v.  Daranl,  1  Cox,  R.  58 ;  Grounds  and  Rudim.  of  the  Law, 
M.  113,  p,  81;  (edit   1751) ;  Toih.  229,  [131]. 
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settlements  are  often  reformed,  and  varied,  so  as  to 
conform  to  the  previous  articles ;  and  conveyances  of 
real  estate  are  in  like  manner  controllable  by  the  terms 
of  the  prior  written  contract'  Memorandums  of  a  less 
formal  character  are  also  admissible  for  the  same  pur- 
pose." But  in  all  such  cases  it  must  be  plainly  made  out, 
that  the  parties  meant,  in  theic  final  instruments,  merely 
to  carry  into  effect  the  arrangements  designated  in  the 
prior  contract  ot  articles.  For,  as  the  parties  are  at 
liberty  to  vary  the  original  agreement,  if  the  circum- 
stances of  the  case  lead  to  the  supposition  that  a  new 
intent  has  supervened,  there  can  be  no  just  claim  for 


1  The  caaea  on  thU  head  are  exceediogly  nameroiu.  M>it]r  of  them 
will  be  found  collected  in  Nentand  on  Contr.  ch.  19,  p.  337 ;  Com.  Dig. 
Chaucerj,  3  Z  11,  13;  1  Fonbl.  Eq.B.  1,  ch.3,  ^  11,  note  (;>);  Id.ch.6, 
^  7,  and  notes  ;  'd  Bridg.  Dig.  Marriage,  ii.  p.  300 ;  1  Fonbl.  £q.  B.  I, 
ch.  2,  ^  7,  note  {v)  ;  Chittj,  Eq.  Dig.  Settlement  on  Muriaga,  ix.  ;  Bao- 
dall  D.  Randall,  2  P.  Will.  464;  Randall  t..  Wi]!is,  5  Yea.  275  ;  West  v. 
ErJMBj.SP.  Will.  318,  and  Mr.  Cdx'b  nole  (1),p.  355;  Jeremy  on  Eq. 
Jarisd.  Ft.  3,  ch.  2,  p.  378  to  38S  ;  S  Starkie,  Evid.  tiL  Psiol  Evid.  10,  IS  ; 
Baretotr  v.  EilTington,  5  Ves.  593  ;  Bogeis  v.  Atkioson,  I  Kellj,  13,  S36. 
In  cases  of  marriage  articles,  the  Conrt  will  freqaently  give  a  conatniction 
to  the  nords  more  favorable  to  the  presumed  intent  of  the  parses,  than  it 
does  in  some  oibei  cases.  Thus,  in  marriage  articles,  if  there  be  a  limjt- 
ation  to  the  parents  for  life,  nith  lemainder  to  the  heirs  of  their  bodies, 
the  latter  words  are,  in  Equity,  generally  cnnBtraed  to  be  words  of  pur- 
chase ;  and,  accordingly,  the  Court  nill  carry  snch  anicles  into  effect  by 
way  of  a  strict  settlement.  Newland  on  Contr.  ch.  IB,  p.  337 ;  Feame 
on  Coming.  Rem.  p.  90  to  113,  (7ih  edit,  by  Butler) ;  1  Fonbl.  Eq.  B.  1, 
ch.  3,  ^  11,  note  (p)  ;  Id.  ch.>e,  §  7,  and  notes,  ^  le,  note  (e) ;  Randall  v. 
Willis,  5  Ves.  975  ;  West  f.  Eriesey,  2  P.  Will.  349  ;  and  Mr.  Cox's 
'note,  Id.  (1) ;  Heneage  v,  Hnnloke,  £  Atk.  455,  and  Sandeis's  note,  Id. 
157,  (1)  ;  Jeiemy  on  Eq.  Juried.  Pt.  S,  eh.  9,  p.  378  to  363  ;  Taggart  v. 
Taggart,  1  Sch.  &,  Lef.  84 ;  Blackburn  v.  Staples,  3  Y.St  Beam.  368, 
369 ;  Jeremy  on  Eq.  Jurisd.  B.  3,  Ft.  8,  ch.  3,  p.  377,  378,  379  ;  Uai^ 
bridge  v.  Wogan,  5  Hare,  R.  649. 

9  Mottenx  v.  London  Assurance  Company,  1  Atk,  R.  545  ;  Baker  v. 
Paine,  I  Ves.  456. 
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relief  upon  the  ground  of  mistake.'  The  very  circum- 
stance, that  the  final  instrument  of  conveyance  or  set- 
tlement diifers  from  the  prelimiaary  contract,  affords  of 
itself  some  presumption  of  an  intoDtional  change  of 
purpose  or  agreemeot,  unless  there  is  some  recital  in 
it,  or  some  other  attendant  circumstance,  which  demon- 
strates that  it  was  merely  in  pursuance  of  the  original 
contract'  It  is  upon  a  similar  ground  tiiat  Courts  of 
Equity,  as  well  as  Courts  of  Law,  act,  in  holding,  that 
where  there  is  a  written  contract,  all  antecedent  pro- 
positions, negotiations,  and  parol  interlocutions  on 
the  same  subject,  are  to  be  deemed  merged  in  such 
contract.' 

§  161.  In  cases  of  asserted  mistake  in  written  con- 
tracts, where  the  mistake  is  to  be  established  by  parol 
evidence,  the  question  has  oflea  been  mooted,  how  far 
a  Court  of  Equity  ought  to  be  active'  in  granting  relief, 
by  a  specific  performance  in  favor  of  the  party,  seek- 
ing to  reform  the  contract  upon  sttch  parol  evidence, 
and  to  obtmn  performance  of  it,  when  it  shall  stand 
reformed.  It  is  admitted  that  a  defendant,  against 
whom  a  specific  performance  of  a  written  agreement  is 
sought^  may  insist,  by  way  of  answer,  upon  the  mistake, 


1  1  Tonbl.  Eq.  B.  1,  cb.  3,  (  II,  note  (j>)  ;  Id.  ch.  6,  ^  1,  13  ;  Legg 
V.  Goldvite,  Cm.  Temp.Talb.  SO;  Westn.  Eriuej,  3  P.  Wilt.  3j9,  and 
Mt.  Cox's  note  (1),  355;  Beaomont  d.  Bromley,  1  Tnrn-A  Rqh.  R.41 ; 
Eankiua  v.  Jackioa,  3  Mae.  &  Gord.  373;  Jeremy  on  Eq.  Juritd.  Pt.  9, 
ch.  S,  p.  379,  380 ;  Id.  50,  Gl,  S3,  53 ;  ch.  4,  ^  5,  p.  490,  491 ;  Id.  1  Madd. 
Eq.  Pr. 

s  Ibid. 

3  Rich  p.  Jackson,  4  Bro.  Ch.  R.  513 ;  S.  C.  0  Ve».  334,  note ;  Picker- 
ing V.  Dawaan,  4  Taant.  786 ;  Kain  ti.  Old,  3  B.  &  Ciemw.  634  ;  Fark- 
hatat  V.  Van  Cortlandt,  1  Johna.  Cb.  B.  373;  S.  C.  14  Johns.  R.  15 ; 
iFonbl.  Eq.  B.  l,ch.  3,  ^8,  Il;DaTi9t).  Sjmonds,  1  Coi,  B.  403, 404  ; 
VandeTTooTt  v.  Smith,  3  Cain.  R.  165. 
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as  a  bar  to  such  a  bill ;  because  he  may  insist  upon  auy 
matter  which  shows  it  to  be  inequitable  to  grant  such 
relief.  A  Conrt  of  Equity  is  not,  like  a  Coort  of  Law, 
bound  to  enforce  a  written  contract ;  but  it  may  exe^ 
cise  its  discretion  when  a  specific  performance  is  soflgbt^ 
and  may  leave  the  party  to  bis  remedy  «t  law.'  It 
will  not,  therefore,  interfere  to  sustain  a  bill  for  a  spe- 
cific performance,  when  it  would  be  against  conscience 
and  justice  bo  to  do.  On  the  other  hand,  it  seems 
equally  clear,  that  a  party  may,  as  plaintiff,  have  relief 
against  a  written  contract,  by  having  the  same  set 
aside  and  cancelled,  or  modified,  whenever  it  is  founded 
in  a  mistake  of  material  facts,  and  it  would  be  uncon- 
scientious and  unjust  for  the  other  party  to  enforce  it 
at  Law  or  in  Equity.'  Bat  the  case,  intended  to  be  put 
differs  from  each  of  these.  It  is,  where  the  party  plain- 
tiff seeks,  not  to  set  aside  the  agreement,  but  to  enforce 
it,  when  it  is  reformed  and  varied  by  the  parol  evidence. 
A  very  strong  inclination  of  opinion  has  been  repeat- 
edly expressed  by  the  English  Courts,  not  to  decree  a 
specific  performance  in  this  latter  class  of  cases ;  that 
is  to  say,  not  to  admit  parol  evidence  to  establish  a 
mistake  in  a  written  agreement,  and  then  to  enforce  it, 
as  varied  and  established  by  that  evidence.  On  various 
occasions  sach  relief  has,  under  such  circumstances, 


1  Cum.  Dig.  Chancer;,  3  C.  16  i  Joraea  e.  Staihun.  3  Aik.  38S ;  Gar- 
nrd  V.  Giialing,  2  Swaust.  R.  S57 ;  Pilcairae  v.  Ogbauioe,  3  Vea.  875 ; 
Legal  V.  Miller,  3  Vea.  309 ;  Mason  tr.  Annitage,  IS  Vea.  35 ;  Claik  v. 
Gtaoi,  14  Yes.  519 ;  Hepbnin  c.  Dunlop,  1  WheaL  197 ;  Clowes  e.  Hig- 
giuaon,  I  Vea.  &  B.  524  ;  Winch  a.  Wincheater,  1  Vea.  &  B.  R.  375 ; 
Kanabottom  v.  Golden,  1  Ves.  it  B.  165  ;  Flood  c.  Finley,  3  Ball  &  B. 
53  ;  Cluk  tr.  Gnmt,  14  Ves.  519 ;  Gilleapie  *.  Moon,  3  Johns.  Ch.  R.  fiSS, 
598  ;  TovniheDd  t>.  Suagioom,  6  Vea.  328 ;  Price  t>.  Djer,  17  Ves.  357. 

S  See  Ball  e.  Stoiie,  1  Sim.  &  Stu.  R.  and  the  euta  there  cited. 
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been  denied.'  But  it  is  extremely  difiBcult  to  perceive 
the  principle,  upon  ivhicb  such  decisions  can  be  sap- 
ported,  consistently  with  the  acknowledged  exercise  of 
jurisdiction  in  the  Court  to  reform  written  contracts, 
and  \o  decree  relief  thereon."    In  America,  Mr.  Chan- 


1  See  Woolam  v.  Hearn,  T  Vet.  21 1 ;  Higgimoii  i>.  Clowes,  15  Vea. 
S16;  Clinan  e.  Cooke,  I  Seb,  &  Lef.  38,  39;  Clowss  v.  HigginBoa, 
1  VtB.  &.  B.  524 ;  Winch  d.  Winchester,  1  Vea.  &  B.  375  ;  Oabaia  o. 
Phelpa,  ID  Conn.  63;  Beat  v.  Stow,  2  Saodf.  Ch.  R.  298  ;  Millet  v.  Chit- 
wood,  I  Green,  Ch.  R.  199;  Elder  n.  Elder,  10  Maine,  80;  Wesibrook 
p.  HnrbesGon,  2  McCord,  Ch.  R.  IIS ;  Clarlf  v.  Grant,  14  Vea.  519  ;  Rich 
D.  Jackaon,  9  Vea.  835;  4  Bro.  Ch.  R.  514;  OgilTiecFoljambe,  3  Meriv. 
R.  53,  63  ;  Townahend  v.  Stangroom,  6  Vea.  328  ;  Jeremy  on  Eqoil; 
Joriad.  B.  3,  Pi.  2,  ch.  4,  ^  1,  p.  432 ;  CUrk  o.  Gram,  14  Vea.  519  ;  Baker 
e.  Paine,  1  Ves.  457  ;  Gordon  v.  Usbridge,  9  Madd.  R.  100  ;  Atty.-Gen. 
o.  Siiwell,  1  YouDge  &.  Coll.  SS9,  582  ;  Manaer  c.  Back,  6  Hare,  443. 
.  >  Mi.  Baron  Alderaoo  in  Atty.-Gen.  v.  Sitwell,  1  Yonnge  &  Coll.  559, 
5B2,  583,)  expresaed  a  atrong  opinion  against  the  Tefonning  of  a  eonlrtcl, 
and  then  decreeing  the  performance  of  it  in  Eqaitj.  In  that  ease  the 
qaestiou  was,  whether  bj  a  raemoranduin  of  agreement  to  sell  a  certain 
manor  of  the  Crown  "with  the  appurtenaueea,"  an  adTowson  appnttenant 
01  appendant  thereto  passed  ;  the  statnte  of  17  Edward  3,  eh.  IS,  having 
dietinclly  provided,  that  the  King  shall  not'  coavey  an  adTOwaon  without 
expresa  words  to  that  effect.  Mr.  Baton  Aldeiaon,  in  deliTering  hia  judg- 
meot  aaid  :  "The  aecond  objection  ia  upon  the  terms  of  the  contract  The 
plaintiSaproreased  to  sell  the  manor  of^cjttn^ron' with  the  appurienancea;' 
and  as  the  appnttenaDces  of  a  manor  ordinaiil;  iadode  an  adTowaon  append- 
ant or  appniienaDt,  the  defendant  contends,  that  he  is  not  bonnd  to  take 
the  property,  unless  there  be  a  conveyance  to  bim  in  ibe  terma  of  the  me- 
noiandum,  in  wbicb  the  plainlifls  executed  the  contract ;  and  that  the  Crown 
must  either  give  him  the  manor  without  excluding  the  advowson,  or  other- 
wiae,  that  the  contract  ought  not  to  be  performed.  If  the  question  naa 
one  between  subject  and  anbjecl,  there  would,  I  think,  be  great  difficulty 
in  decreeing  the  execution  of  the  contract  npon  any  other  terms  than 
thoae  for  which  the  defendant  oonienda.  It  appeara  to  me  qaita  clear,  that 
the  memorandum  of  agreement  wonld  carry  this  adtowaon  under  the 
general  worda  '  with  the  appunenancea.'  There  are  Tarione  authorities 
to  that  effect ;  and  I  may  more  particularly  refer  to  Viner's  Abridgment, 
tit.  Prerog.  (C.  c)  9.  This  wunld  have  been  clear,  therefore,  as  lietween 
subject  and  subject.  And  in  that  case,  the  next  queeUon,  which  would 
have  arisen,  wonld  have  been,  —  whether  or  not,  on  the  ground  of  mis- 
take, one  parly  not  intendiDg  to  sell,  and  the  other  not  intending  ta  pnr- 
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cellor  Kent,  after  a  most  elaborate  consideration  of  the 
subject,  has  not  hesitated  to  reject  the  distinction,  ns 
unfounded  in  justice,  and  has  decreed  relief  to  a  plain- 
tiff, standing  in  the  precise  predicament.' 


chaM  iho  advowsoD,  1  could  have  reformed  the  agreement,  and  bare 
direeled  the  apecific  perfonDance  of  it,  when  eo  lefuimed.  I  confess  I 
ahould  have  had  great  difficult;  in  holding,  that  this  could  be  done  ;  be- 
cause I  cannot  help  feeling,  that,  in  the  case  of  an  execulorj  agreement, 
firat  to  leforin  and  tben  (o  decree  an  execaiion  of  ii  would  be  virtually  to 
repeal  the  Statute  of  Frauds.  The  only  ground,  on  which  I  think  the 
case  could  ha*e  been  put,  would  have  been  that  the  answer  contained  an 
ftdniaaion  ^  the  agreement  as  staled  in  the  bill ;  and  the  parlies  mutually 
agreeing  tifat  there  was  a  roiatake,  the  case  might  have  fallen  wiihin  the 
principle  of  those  cases  at  law,  where  there  is  adeclaration  on  an  agreement 
not  within  the  statute,  and  no  issue  taken  upon  the  agreement  by  the  plea ; 
because,  in  such  case  it  would  seem  as  if,  the  agreement  of  the  parlies  being 
admitted  by  the  record,  the  case  would  no  longer  be  within  the  statute,  I 
should  then  have  taken  time  to  consider,  whether,  according  to  the  dicta 
of  many  venerable  judges,  I  should  not  have  been  authorized  to  reform  an 
execQlory  agreement  for  iho  conveyance  of  an  estate,  where  k  was  admit- 
ted to  have  been  the  Inlention  of  both  parties  that  a  portion  of  the  estate 
was  not  to  pass.  But,  in  my  present  view  of  the  question,  it  seems  to  me 
that  the  Coart  ought  not  in  any  case,  where  the  mistake  is  denied,  t>r  not 
admitted  by  the  anawer,  to  adroit  parol  evidence,  and  upon  that  evidence 
10  reform  an  execalory  agreement." 

'  Gillespie  v.  Moon,  2  Johna.  Ch.  K.  S85  ;  Keisselbrack  o'.  Livingston, 
4  Johns.  Ch.  B.  144.  [But  this  decision  of  Gillespie  v.  Moon,  has  not 
alvays  been  followed  in  this  country.  See  Osborne  v.  Phelps,  19  Conn. 
63.  See  Elder  v.  Elder,  10  Maine,  BO ;  Thomas  v.  McCormick,  9  Dana, 
108.]  See  also  Baker  f.  Paine,  1  Ves.  45S  ;  Shelburne  v.  Inchiqnin, 
I  Bro.  Ch.  R.  339 ;  Joynes  d.  Stalham,  3  Atk.  398  ;  6  Ves.  337,  338  ; 
Ballc.  Slorie,  1  Sim.  dcSln.  310;  Burn  t>.  Barn,  8  Ves.  fiT3,  683  ;  1  Eq. 
Abridg.  SO,  Pl.*5  ;  Sims  v.  Urrey,  S  Ch.  Cas.  225  ;  S.  C.  Freem.  R.  IS  : 
Jalabeit  t>.  Chandos,  1  Eden,  R.  373  ;  Pember  v.  Matthews,  1  Bro.  Ch. 
B.  SQj  Jones  f.  Sheriff,  cited  9  Mod.  88  ;  The  Hiram,  1  Wheaion,  R. 
444  i  Hunt  V.  Ronsmaniere,  8  Wheaton,  R.  211  ;  1  Peters,  Sup.  C.  R. 
13  ;  Hogan  t>.  Delaware  Insur.  Co.  1  Wash.  C.  C.  R.  422 ;  Shelburne  v. 
Inchiquin,  3  Bro.  Ch.  R.  338;  Walker  v.  Walker,  2  Atk.  SB  ;  Tilton 
e.  TiltOQ,  9  N.  H.  R.  385 ;  Tyson  v.  Passmore,  2  Barr,  13S  ;  Bellows  e. 
Stone,  14  N.  H.  175  ;  Hyde  v.  Tanner,  1  Barb.  75  ;  Bailey  r.  Bailej, 
8  Homph.  330.  But  see  1  Sch.  &  Lefr.  39  ;  Rekewich,  £q.  Dig.  Equity 
I.  —  The  distinction  stated  in  the  text  is  certainly  of  a  very  artificial  cha- 


byGooglc 


190  EQmrT  JDRISPBCDENCE.  [CH.  T. 

5  162.  Courts  of  Equity  will  grant  relief  in  cases  of 
mistake  in  written  contracts,  not  only  when  the  fact  of 
the  mistake  is  expressly  established ;  hut  also  when  it 
is  fairly  implied  from  the  nature  of  the  transaction. 
Thus,  in  cases  where  there  has  been  a  joint  loan  of 
money  to  two  or  more  obligors,  and  they  are  by  the  in- 
strument made  jointly  liable,  but  not  jointly  and  sever- 
ally, the  Court  hns  reformed  the  bond,  and  made  it 
joint  and  several,  upon  the   reasonable  presumption, 


tacter,  and  difficnk  to  be  reconciled  wilh  the  geDBral  principl^nr  Couits 
'  of  Equity.  Ii  is  in  eSecI  a  declaTstion,  thai  parol  evidence  ihall  bs  sdmia- 
Bihle  to  correct  a  wriling  aa  against  a  plaintiflf,  but  not  \a  favor  of  a  ptain- 
tiff,  aeeliing  a  specific  performance.  There  ia,  iberefurei  no  mutualiiy  ot 
equalilj  in  iha  operation  of  the  doctrine.  The  groond  ia  very  clear,  ihat 
n  CouTi  of  Equity  oaghl  not  to  enforce  a  coniraet,  where  there  is  i,  miv 
lake,  againat  the  defendanl,  inBiating  upon,  and  eilablishing  the  mistake ; 
for  it  would  be  inequitable  and  unconacienliouB.  And  if  the  mistake  ia 
vital  to  the  contract,  there  is  a  like  clear  ground  why  Equity  ahuuld  inter- 
fere at  the  inatance  of  tbe  party,  aa  plaintiff,  aad  cancel  it ;  and  if  the 
miatake  ia  partial  only,  why  at  his  insiance  it  should  rerorm  it.  In  these 
eases,  the  remedial  justice  is  equal  ;  and  the  parol  aviilenCB  to  ealablish  it 
ia  equally  open  to  both  parties  to  use  aa  proof.  Why  should  not  Iha 
party,  aggrieied  by  a  mistake  in  an  agreement,  have  relief  in  all  caaes, 
where  he  is  plaintiff,  as  well  aa  where  he  is  defendanti  Why  should  not 
parol  evidence  be  equally  admissible  to  establish  a  mistake,  as  the  founda- 
tion of  relief  in  each  case  *  The  rales  of  evidence  ought  certainly  to 
work  equally  far  the  benefit  of  each  party.  Mr.  Chancellor  Kent  has 
forcibly  obserTed,  "That  it  cannot  make  any  difference  in  the  reasanahlB- 
ness  and  jasiice  of  the  remedy,  whether  the  mistake  was  to  tbe  prejudice 
of  one  party  or  the  other.  If  the  Court  has  a  competent  juriadictioo  to 
correct  such  mistakes,  (and  that  is  a  point  understood  and  settled,)  the 
B^emenl,  when  corrected,  and  made  to  speak  the  real  sense  of  Iha  par- 
lies, ought  lo  be  enforced,  as  well  aa  any  other  agreement,  perfect  in  the 
first  inilance.  It  ought  to  have  the  same' efficacy,  and  be  entitled  lo  the 
same  protection,  when  made  accurate  under  the  decree  of  the  Court,  aa 
when  made  accurate  by  Iba  act  of  the  parties.  Res  ascendent  lumina 
rebus."  Keiaaelbracke.  Livingston,  4  Johoa.Ch.  R.  146,  149.  [Keissel- 
back  V.  Livingston,  has  been  sometimes  doubled,  and  in  2  Eq.  Lead.  Cases, 
553,  it  is  said  that  the  only  way  of  reconciling  il  with  principle  ia  lo  look 
at  the  case,  aa  it  would  have  been,  had  the  quesiion  arisen  on  a  bill  filed 
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from  the  nature  of  the  transaction,'  that  it  was  so 
intended  by  the  parties,  and  was  omitted  by  want  of 
Bkill  or  by  mistake."  The  debt  being  joint,  the  natural, 
if  not  the  irresistible,  inference  in  such  cases  is,  that  it 
is  intended  by  all  the  parties,  that  in  every  event  the 
responsibility  should  attach  to  each  obligor,  and  to  all 
equally.  This  can  be  done  only  by  making  the  bond 
several  as  well  as  joint ;  for  otherwise,  in  case  of  the 
death  of  one  of  the  obligors,  the  survivor  or  survivors 
only  would  bo- liable  at  law  for  the  debt'  Indeed,  it 
seems  now  well  established  as  a  general  principle,  that 


by  ih«  tenant  to  restrain  the  landlord  rrom  enfoicing  the  clause  in  dispute 
OD  the  ground  a(  fraud.]  it  iDHy  be  added,  that,  if  ibe  doclriDc  be  founded 
npon  the  inipropriety  of  admiuing  paiol  eiidence  to  contradict  a  wrillen 
agreement,  that  rule  is  not  more  braken  in  upon  by  the  adroission  of  it  for 
the  plaJDlifl*,  than  it  is  by  the  adinisaion  of  it  fur  the  defendant.  If  the 
docliine  had  been  oonSned  to  caaes  ariaing  under  the  Statute  of  Frauds,  it 
nonid,  if  noi  more  intelligible,  at  least  have  been  less  inconvenient  in  prac- 
tice. But  it  does  not  appear  to  have  been  ihusrestricted,  although  the  cases, 
in  which  it  has  been  principally  relied  on,  have  been  of  that  description,  ll 
vill  often  beqoiie  as  unconscientiouB  fur  a  defendant  to  shelter  himself  ander 
a  defence  of  this  sort,  against  a  pkintilf,  seeking  the  specific  perfurmanca 
of  a  contract,  and  the  coireclion  of  a  misiake,  as  it  will  be  to  enforce  a 
contract  against  a  defendant,  which  embodies  a  mistake  to  bia  prejudice. 
SeeComyns,  Dig.  Chancery,  S  C.  4  i  2  X.  3  ;  4  L.  3;  Atty.-Gen.  t7.Sit. 
well,  1  Younge  &  Colt.  R.  SB3.  See  Cbelwood  v.  Brillan,  1  Green,  Ob. 
R.  438  ;  Jarvis  v.  Palmer,  1 1  Paige,  4G0 ;  Robeson  v.  Harwell,  0  Geor- 
gia, S69. 

<  See  Hyde  t.  Taoner,  I  Barb.  64 ;  Baroes  t>.  Camatt,  Id.  398. 

>  Simpson v.yaiighan,9Aik.31, 33 ;BiBhop(>.Qhurch,3VeB.  100, 391; 
Thomas  v.  Frtser,  S  Yes.  399  ;  Devaynes  v.  Noble,  Sleecb's  case,  1  MeriT. 
Rj  S38,  539  i  Sumner  D.Powell,  2  Meriv.  30,  3S  ;  Howe  r.  Contenoin, 
1  Bro.  Ch.  R.  27,  39  ;  Ex  pane  Kendall,  17  Ves.  519,  520  ;  Uiideihill  v. 
Howard,  10  Ves.  S09,  S27i  Hunt  v.  Rousmaniere,  8  Whealun,  R.212, 
£13  j  S.  C.  1  Peters,  Sup.  C.  R.  iS  ;  Weaver  i>.  Shryork,  6  Serg.  &  R. 
S63,  SOI ;  Ex  pane  Symonda,  1  Cox,  R.  200 )  Burn  v.  Burn,  3  Ves.  573, 
683  ;  Ex  pane  Bales  &  Heaokill,  3  Ves.  R.  400,  note  ;  Gray  v.  Cbis- 
wick,  0  Ves.  118. 

8  Weairer  e.  Shryork,  6  Serg.  &  R.  209,  S64  ;  Gray  v.  Chiawick, 
9  Ves.  lis  ;  Ex  parte  Kendall,  17  Ves.  5S5. 
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every  contract  for  a  joint  loan  is  in  Equity  to  be  deemed, 
as  to  the  parties  borrowing,  a  joiot  and  several  contract, 
wbether  the  transaction  be  of  a  mercantile  nature  or 
not ;  for  in  every  such  case  it  may  fairly  be  presumed 
to  be  the  intention  of  the  parties,  that  the  creditor 
should  have  the  several,  as  well  as  the  joint,  security 
of  all  the  borrowers  for  the  repayment  of  the  debt.^ 
,  Hence,  if  one  of  the  borrowers  should  die,  the  creditor 
has  a  right  to  proceed  for  immediate  relief  out  of  the 
assets  of  the  deceased  party  without  claiming  any 
relief  against  the  surviving  joint  contractors,  and  with- 
out^howing  that  the  latter  are  unable  to  pay  by  reason 
of  their  insolvency.' 

S  163.  But  where  the  inference  of  a  joint  original 
debt  or  liability  is  repelled,  a  Court  of  Equity  will  not 
interfere ;  for,  in  such  a  case,  there  is  no  ground  to  pre- 
sume any  mistake.'  This  doctrine  has  been  very  clearly 
expounded  by  Sir  William  Grant.  "  When  "  (says  he) 
"  the  obligation  exists  only  in  virtue  of  the  covenant, 
its  extent  can  be  measured  only  by  the  words  in  which 
it  is  conceived."  A  partnership  debt  has  been  treated 
in  Equity  as  the  several  debt  of  each  partner,  although 
at  law  it  is  only  the  joint  debt  of  all.*  But,  there,  all 
the  partners  have  had  a  benefit  from  the  money  ad- 
vanced, or  the  credit  given ;  and  the  obligation  of  all 


1  Thorpe  r.  Jackson,  2  Youngo  &  Coll.  663  ;  Wilkiiwon  v.  HendetGOif, 
1  Mjlne  &  Keen,  582.  Bot  see  Riehudton  c.  Horton,  6  Bea*aii,  R. 
185. 

3  Ibid — But  in  all  auch  cbscb  ihe  larriTing  partners  are  properly  to  be 
made  parties,  as  Ihejr  have  a  right  lo  conleat  the  demand,  and  are  inter- 
ested in  taking  the  account.     Ibid. 

3  See  Hunt  V.  Kousmaniete,  8  Wheal.  R.S1S,S13,  SI4;  S.C.  1  Peters, 
Sap.  C.  R.  16.    See  Richardaoit  v.  Hoiton,  S  BeaTan,  R.  185. 

*  Poat,  ^  678. 
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to  pay  exists,  independently  of  any  instrument,  by 
whicb  the  debt  may  have  been  secured.  So,  where  a 
joint  bond  has  in  Eriuity  been  considered  as' several, 
there  has  been  a  credit  previously  given  to  the  dlCTerent 
persons  who  have  entered  into  the  obligation.  It  is 
■  not  the  bond  that  first  created  the  liability."^ 

$  164.  It  is  upon  the  same  ground,  that  a  Court  of 
Equity  will  not  reform  a  joint  bond  against  a  mere 
surety,  so  as  to  make  it  several  against  him,  upon  the 
presumption  of  a  mistake  from  the  nature  of  the  trans- 
action ;  but  it  will  require  positive  proof  of  an  express 
agreement  by  him,  that  it  should  be  several  as  well  as 
joint."  And  in  other  cases,  where  the  obligation  or  cove- 
nant is  purely  matter  of  arbitrary  convention,  not  grow- 
ing out  of  any  antecedent  liability  in  all  or  any  of  the 
obligors  or  covenantors  to  do  what  they  hav^  under- 
taken, (as,  for  example,  a  bond  or  covenant  of  indemnity 
for  the  acts  or  debts  of  third  persons,)  a  Court  of 
Equity  will  not  by  implication  extend  the  responsibility 
from  that  of  a  joint,  to  a  joint  and  several,  undertak- 
ing." '  But  if  there  be  an  express  agreement  to  the 
effect  that  an  obligation  or  other  contract  shall  be  joint 
and  several,  or  to  any  other  effect,  and  it  is  omitted  by 
mistake  in  the  instrument,  a  Court  of  Equity  will, 
under  such  circumstances,  grant  relief  as  fully  against 
a  surety  or  guarantee,  as  against  the  principal  party.* 


1  Sumrer  o.  Powell,  3  Meriv.  R.  35,  36.  See  alio  tJnderhill  v.  Har- 
wood,  to  Yea.  337  ;  Thorpe  e.  JackM»,  S  Younge  &  Coll.  553 ;  Ei  patle 
Kendall,  17  Ves.  535  ;  Cowell  e.  S;bea,  2  Russ.  R.  191. 

■  Ibid. ;  Wea»er  v.  Shryotk,  6  Serg.  &  R.  268,  264,  265. 

8  Snraner  r.  Powell,  3  Metiv.  B.  30.  35,  36;  Harriion  r.  Mirge,  3 
Wash.  K.  136 ;  Ward  v.  Webber,  1  Wash.  R.  274  ;  Thomas  v.  Frazet, 
3  Vea.  399,  403  ;  Bam  v.  Quin,  3  Ves.  573,  583  ;  Richardson  c.  Hortou, 
6  Bearan,  R.  186. 

4  Ibid. ;  Wiaer  v.  Blaebley,  1  Joho.  Ch.  R.  607 ;  Crosby  *.  Middletoa, 

■Q.  lUE.  —  TOL.  I.  17 
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§  165.  In  all  cases  of  mistake  in  written  instramentB, 
Courts  of  Equity  will  interfere  only  as  between  the 
origiaal  parties,  or  those  claiming  under  them  in  pri- 
Tity ;  Each  as  personal  repTesentatives,  heirs,  devisees, 
legatees,  assignees,  voluntary  grantees,  or  jadgment 
creditors,  or  purchasers  from  them,  with  notice  of  the ' 
facts.'  As  against  bond  fide  purchasers  for  a  Taluable 
consideration  without  notice.  Courts  of  Equity  will 
grant  no  relief ;  because  they  have,  at  least,  an  equal 
equity  to  the  protection  of  the  Court." 

§  166.  In  like  manner,  as  Equity  will  grant  relief  in 
cases  of  mistake  in  written  instruments,  to  prevent 
manifest  injustice  and  wrong,  and  to  suppress  fraud, 
it  will  also  grant  relief  and  supply  defects  where,  by 
mistake^  the  parties  have  omitted  any  acts  or  circum- 
stances^ necessary  to  give  due  validity  and  effect  to 
written  instruments.  Thus,  Equity  will  supply  any 
defect  of  circumstances  in  conveyances,  occasioned  by 
mistake ;  as  of  livery  of  seisin  in  the  passing  of  a  free- 
hold ;  or  of  a  surrender  in  case  of  a  copyhold,  or  the 
like ;  60  also  misprisions  and  omissions  in  deeds,  awards, 
and  other  solemn  instruments,  whereby  they  are  defect- 
ive at  law.'    [But  Equity  will  not  grant  relief  where 


Free.  Ch.  309 ;  S.  C.  3  Eq.  Abridg.  188  F. ;  Berg  o.  RideliSe,  6  Johns. 
Ch.  R.  303,  307,  &c. ;  Rawuone  v.  Pair,  3  Russell,  R.  4S4  ;  S.  C.  Id. 
539.  ' 

1  Warwick  v.  Warwick,  3  Atk.  393  ;  Com.  Dig.  Chaocerj,  2  C.  2 ; 
4  J.  4. 

a  I  Fonbl.  Eq.  B.l,ch.  1,  ^  7,  sod  notes  ;  Id.  eh.  3,  ^11,  note;  New- 
laad  on  ContracU,  344,  345 ;  DaTia  v.  Thomas,  Sngden  on  Veod.  ch.  3, 
p.  143,  139,  (7lh  edit.);  Warwick  p.  Warwick,  3  Atk.  290,  393  ;  Mal- 
dan  t>.  Meirill,  3  Atk.  13 ;  West  v.  Eriuey,  2  P.  WUI.  34S ;  FoweH  r. 
Price,  a  P.  Will.  536 ;  Whitman  v.  WesWn,  30  Maine,  S85 ;  Ante,  ^  64 
c.  %  108,^  139;  Post,  ^  381,  409,  434,436. 

3  1  FodU.  Eq.  fi.  1,  cli.  1,  )  7;  Id.  ch.  S,  ^  1,  and  the  cases  there  cited ; 
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ao  agent  having  no  authority  under  seal,  has  executed 
a  sealed  instrument  in  the  name  of  his  principal.']  It 
will  also  interfere  in  cases  of  mistake  in  judgments, 
and  other  matters  of  record,  injurious  to  the  rights  of 
the  party.* 

§  167.  The  same  principle  applies  to  cases  where 
an  instrument  has  been  deliTered^ap,  or  cancelled, 
under  a  mistake  of  the  party,  and  in  ignorance  of  the 
facts  material  to  the  rights  derived  under  it.  A  Court 
of  Equity  will  in  such  cases  grant  relief,  upon  the 
ground,  that  the  party  is  conscientiously  entitled  to 
enforce  such  rights ;  and  that  he  ought  to  have  the 
same  benefit  as  if  the  instrument  were  in  his  possession 
with  its  entire  original  validity.^ 

§  168.  And,  for  the  same  reason,  Equity  will  giye 
effect  to  the  real  intentions  of  the  parties,  as  gathered 
from  the  objects  of  the  instrument,  and  the  circum- 
stances of  the  case,  although  the  instrument  may  he 
drawn  up  in  a  very  inartlticial  and  nntechnical  manner. 
For,  however  just  in  general  the  rule  may  be,  Quoties  in 
verbis  nvSa  est  ambigmtas,  ibi  nulla  exposUio  contra  verba 
expream  Jienda  esi  ;*  yet  that  rule  shall  not  prevail  to 
defeat  the  manifest  intent  and  object  of  the  parties, 


Id.  eh  2,  ^7,  and  noteB;  Groundi  nnd  Rud.  of  ihe  Lan,  M.  113,  p.  81, 
(edit.  1751);  Com.  Dig.  Chancer;,  Z;  Eekenlck,  Dig.  Chan.  Eqaitjr,  I; 
Newland  od  Conlracb,  ch.  19,  p-  342  lo  350 ;  Jeremj  on  £q.  JuriBd.  B.  S, 
Pt.  2,  ch.  3,  p.  367,  368,  369 ;  Id.  ch.  *,  ^  5,  p.  489,  *90,  494,  495 ;  Thome 
t).  Thnrne,  1  Vern.R.  141;  Com.  Dig.  Chancer7,2T.  l,to3T.7;  I  Htdd- 
Ch.  Pr.  42 ;  Id.  S9, 65 ;  Futher)ii11  v.  Futhergill,  S  Fieeman,  R.  25S,  S67. 

>  Pratt  V.  McCullongh,  1  McLean,  69. 

B  Jerem)'  on  Eq.  Jurisd.  B.  3,  Pt.  2,  ch.  4,  ^  5,  p.  493 ;  BarDBle;  w- 
Powell,  1  Vfli.  R.  119,384,289;  Com.  Dig.  Chancery,  3  W. 

*  Eaat  India  Co.  i>,  Donald,  9  Vei.  275 ;  East  India  Co.  v.  Neave,  5  Vea. 
173. 

*  Co.  LitL  147  a. 
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where  ifis  clearly  discernible  on  the  face  of  the  instru- 
ment, and  the  ignorance,  or  blunder,  or  misljike  of  the 
parties  has  prevented  them  from  expressing  it  in  the 
appropriate  language.'  Thus,  if  one  in  consideration 
of  natural  love  should  execute  a  feoffment,  or  a  lease 
and  release,  or  a  bargain  and  sale,  it  would,  notwith- 
standing the  use»of  the  technical  words,  be  held  to 
operate  as  a  covenant  to  stand  seised."  And  the  same 
rule  would  be  applied,  if,  under  the  like  circumstances, 
instead  of  the  words  "bargain  and  sell,"  the  words 
"give  and  grant,"  or  "enfeoif,  alien,  and  confirm," 
should  be  used  in  a  deed.^ 

^  169.  Thfere  is  also  another  marked  insfanee  of 
the  application  of  the  remedial  authority  of  Courts 
of  Eriuity,  and  that  is,  in  regard  to  the  execution  of 
powers.  In  no  case  will  Equity  interfere  where  there 
has  been  a  non-execution  of  a  power,  as  contradis- 
tinguished from  a  trust;'  for,  if  a  trust  be  coupled 


1  Jeri-my  on  Eq.  .Tiirisd.  B.  3,  Pt.  2,  ch.  2,  p.  367,  308;  Smith  i:  Pact- 
hurst,  3  Aik.  I3ti  ;  Siainlion  i:  Siapilton,  1  Aik.  8  ;  1  Funbl.  Kq.  B.  1, 
ch.  e.  ;il,  13,  iiiil  noie  ('/)  ;  Id,  ^  Ifi,  and  note  (<') ;  Id.  ^18,  and 
note  (ii) ;  Alexaiicier  o.  Newton,  2  Grail,  206. 

9  J.'re'Tiy  on  Kq,  Jiirisd.  II.  ;i,  Pi.  2,  ch.  3,  p.  367,  3(18 ;  Thompson  f. 
Alifield,  1  Vern.It,40;  Slapilion  r.  Stapillon,  1  Aik.  8;  Thome  u.Tliorne, 
I  Vern.  141 ;  llrown  v.  Junes,  1  Aik,  190,  191. 

3  Jirreiiiy,  ihiil, ;  Ihrrisnn  i:  Ausiin,  3  Mod,  R.  237.  The  same  point 
was  recor-niml  in  Di.uiiesworlli  v.  Blair,  1  Keen,  R.  795,  601,  wliere  the 
Master  of  the  Rolld  s:iid  :  "  An  inileiiiure,  whii-h  is  intended  lo  he  an  in- 
denture of  release,  liiil  catinoi  operate  as  such,  may,  for  the  purpose  of 
carryiiiir  iuto  eni;ct  tlie  intention  of  the  parties,  and  if  there  be  a  proper 
considernlion,  be  construed  as  a  eovenant  to  slnnd  seised." 

*  See  Brown  u.  ilicjs,  8  Vea.  570  ;  Holmes  v.  Coghi!!,  7  Ves,  490  ; 
S,  C.  l-i  Vcs.  S0I3;  Tullell  <■,  Tullett,  2  P.  Will.  499;  1  While  &  Tudot'a 
Kq,  h.ad.  Cases,  208  anil  niiifs;  1  Fotibl.  Eq.  D.  1,  ch.  1,  ^  T,  note  (c)  ; 
Id.  ch,  4.  ^  25,  note  (A)  and  (d)  ;  Jeremy  on  Kq,  Jurisd,  B,  3.  Pi,  2,  ch.  2, 
p.  3:g,  377  ;  Stigden  on  Powers,  ch.  6,  ^  3 ;  Post,  ^  176,  note. 
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with  a  power,  there  (as  we  shall  presently  see) '  the 
trust  will  be  enforced,  notwithstanding  the  force  of 
the  power  does  not  execute  it.  But,  if  there  be  a 
defectiro  execution,  or  attempt  at  execution  of  a  mere 
power,  there  Equity  will  interpose  and  supply  the 
defect,  not  universally,  indeed,  but  in  favor  of  parties 
for  whom  the  person  intrusted  with  the  execution  of 
the  power  is  under  a  moral  or  legal  obligation  to  pro- 
vide by  an  execution  of  the  power.  Thus,  euch  a 
defective  execution  will  be  aided  in  favor  of  persons 
standing  upon  a  valuable  or  a  meritorious  considerar 
tion ;  such  as  a  bond  fide  purchaser  for  a  valuable 
consideration,  a  creditor,  a  wife,  and  a  legitimate 
child ; '  unless,  indeed,  such  aid  of  the  defective  exe- 
cution would,  under  all  the  circumstances,  be  inequita- 
ble to  other  persons ;  or  it  is  repelled  by  some  counter 
equity.'  Indeed,  if  a  general  power  to  raise  money 
for  any  purposes  be  given,  so  that  the  donee  of  the 
power  may,  if  he  choose,  execute  it  in  his  own  favor, 
and  he  should  execute  it  in  favor  of  mere  volunteers, 
there  a  Court  of  Equity  will,  in  favor  of  creditors,  deem 
the  money  assets  against  the  volunteers,  upon  the 
ground  that  the  donee  of  the  power  has  an  absolute 
dominion  over  the  power  and  the  property.* 

S  170.  The  reason  for  this  distinction,  between  the 
Qon-execntion  of  a  power  and  the  defective  execution 


'  pMt,  ^  176,  aad  note ;  Burrangh  v.  Philcox,  &  Mylae  &  Cnig, 
73.92. 

3  1  Fonbl.  Eq.  B.  1,  eh.  1,  ^  7,  note  (u)  \  Id.  oh.  4,  ^  95,  ud  Dotea  (ft), 
(i),  (m) ;  Id.  ch.  S.  ^  9,  tad  aotes  ;  Fothergill  t>.  Fothergill,  3  Preem.  R. 
SSO,  357;  Com.  Dig.  Chan.  4  H.  l,lo4  H.4i  4  H.  6  ;  Gilber^  Lex 
Pretoria,  p.  300  to  306 ;  Jeiemj  on  Eq.  Jariad.  B.  3,  Pt.  S,  oh.  S, 
p.  373. 

>  iFoDbl.Bq.  B.I,ch.  1,^7,  and  note  (ti). 

*  Pom,  \  179,  aod  note. 
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of  it,  has  been  stated  with  great  clearness  and  preci- 
sion by  a  learned  judge.  "  The  difference,"  (he  said,) 
'*  is  betwixt  a  non-execution  and  a  defective  execution 
of  a  power.  The  latter  will  always  be  aided  in  Equity 
under  the  circumstancea  mentioned ;  it  being  the  duty 
of  every  man  to  pay  his  debts,  and  of  a  hosband  or 
father  to  provide  for  his  wife  or  child.  But  this  Court 
will  not  help  the  non-execution  of  a  power,  which  is 
left  to  the  free  will  and  election  of  the  party,  whether 
to  execute  or  not ;  for  which  reason  Equity  will  not 
say,  he  shall  execute  it;  or  do  that  for  him,  which  he 
does  not  think  fit  to  do  for  himself."  '    Indeed,  a  Court 


I  The  Mwter  of  iha  Rolls,  in  Toilet  «.  Toilet,  9  P.  Will.  490.  See 
also  LsssellB  e.  Cornwallw,  3  Vern.  465 ;  CrOBBling  v.  Ciowlitig,  3  Cox, 
R.  39(1;  1  Fonbl.  Eq.  B.  1,  ch.  4,  $  35,  &nd  noTes;  Id.  ch.  1,^7,  and 
Mtea;  Sugden  on  Powen,  ch.  6,  ^«,  p.  315.  —  SIi  William  G taut,  in 
Holmes  d.  Coghill,  (7  Vee.  606,)  and  Lord  Enkine,  in  the  aame  ca»e  on 
appeal,  (13  Vea.  313,)  have  expressed  dissaiisraciion  iviih  (hii  distinc- 
tion, as  not  quite  consistent  wiih  ihe  ptinciples  of  Law  ot  Equiif ,  though 
fall;  established  by  auihoritf .  Tlie  fuiDier,  in  reasoning  on  the  case  of 
a  power  to  charge  an  estate  with  £2,000,  bf  deed,  or  will,  which  had 
not  been  executed,  and  of  which  creditnrs  songht  the  benefit,  as  tf 
executed,  said  :  "To  bbj,  that,  without  a  deed  or  will,  this  sum  shall  be 
nised,is  to  gntiject  the  owner  of  the  estate  to  a  charge  in  a  case  In 
which  he  ne?er  consented  to  bear  it.  The  chance,  that  it  may  never  be 
exBcDied,  OT  that  it  may  not  be  executed  in  the  manner  prescribed,  is  an 
advantage  he  secures  Id  hiTnaelF  by  the  ai^reement ;  and  which  no  one 
has  a  right  to  lake  from  him.  In  this  respect,  there  ia  no  difference  be- 
tween a  non-eiecution  and  a  defective  execution  of  a  power.  By  the 
compact  the  estate  ought  not  to  be  charged  in  either  case.  It  is  dilBcult, 
Iherefure,  to  discover  a  sound  principle  fur  the  authority  ihia  Court 
assumes,  for  aiding  a  defective  execution  in  certain  cases.  If  the  inten- 
tion of  the  party  possessing  the  power  is  to  be  regarded,  and  not  the 
interest  of  the  party  to.be  aifected  by  the  execution,  that  intention  onghi 
to  be  executed,  wherever  it  is  manifested  ;  for  the  owner  of  the  estate 
has  nothing  to  do  with  the  purpose.  To  him  it  is  indiSereni  whether  it 
is  lo  be  exercised  for  a  creditor  or  a  volunteer.  But  if  the  interest  of 
the  parly  to  be  affected  by  the  eiecolion  is  to  be  regarded,  why  in  any 
>  the  power,  except  in  the  form  and  manner  prescribed  ? 
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of  Eqaity,  by  acting  otherwise  in  the  case  of  a  non- 
execution  of  a  power,  would,  in  efl'ect,  deprive  the 
party  of  all  discretion,  as  to  the  exercise  of  it ;  and 
would  thus  overthrow  the  very  intention  manifested  by 
the  parties  in  the  creation  of  the  power.  On  the  con- 
trary, when  the  party  undertakes  to  execute  a  power, 


He  is  an  absolate  atrtnger  to  the  Eqaity  between  the  posaesaoT  of  the 
power  and  ihe  party  io  whoae  faTor  it  is  intended  to  be  executed.  Aa 
a^taioat  ihe  debtor,  it  ia  riglit  thai  he  should  pay.  Bui  what  Equity  is 
there  for  the  creditor  to  have  Ihe  money  raised  out  of  the  esiate  of  &  third 
person,  in  a  ease  in  which  it  was  never  agreed  that 'it  ahould  be  raisetl? 
The  owner  is  not  heard  to  aay,  it  will  be  a  grieious  borlhen,  and  of  no 
merit  or  oiiliiy.  He  is  told  Ihe  case  provided  for  eiists  ;  it  is  formally 
right;  he  has  nolhing  lo  do  with  the  purpose.  But  upon  a  defect, 
which  ihis  Court  is  called  upon  to  supply,  he  is  not  permitted  lo  retort 
this  argument;  and  to  say,  it  is  not  formally  right ;  the  case  provided  for 
does  not  exist :  and  he  hig  nolhing  to  do  nilh  ihe  purpose.  In  ibe  sort 
of  Equity  upon  Ihis  subject  there  is  some  want  of  equality.  But  the  rule 
ia  perfeclly  settled  ;  and,  though  perhaps  with  aome  violation  of  principle, 

.  with  no  practicslinconvenieDce." 

There  is  much  strength  in  this  reasoning  ;  but,  sAer  all,  it  is  open  to 
some  question.  The  parly,  pneeessing  the  power,  intends  to  execute  it; 
he  proceeds  lo  do  sn  act  which  he  supposes  lo  be  a  perfect  act  of  execu- 
tion. He  poseesseB  the  right  lo  du  it  in  a  formal  manner ;  he  has  failed, 
by  mistake,  against  bis  intention.  But  the  objects,  in  whose  favor  it  is  lo 
be  executed,  puasess  a  high,  mursi,  and  equitable  claim  for  its  execution. 
Under  such  circumstances,  why  should  a  mere  mistake,  contrary  to  the 
intention,  defeat  the  bounty,  or  the  justice  of  the  possessor  of  the  power! 
.If  the  case  were  one  of  an  absolute  property  in  the  party,  a  Court  of 
Equity  would  not  fail  lo  correct  the  mistake  in  favor  of  persons  baring 

*  such  merits.  Why  should  it  hesitate,  when  the  possessor  of  the  power 
faas  done  an  act,  intended  to  reduce  it  to  the  case  of  absolute  property! 
There  is  no  cuuniervailing  Equiiy  in  auch  a  case  in  favor  of  the  other 
side.  The  case  stands  dryly  upon  a  mere  point  of  strict  law.  The 
diScuhy  in  the  argument  is,  that  it  deals  with  the  power  hb  a  mere  naked 
aathorily  lo  act,  without  considering,  that  when  the  party  elects  to  act, 
an  interest  attaches  to  him  in  the  execution  of  the  power  ;  and,  thst  the 
election  thus  made  is  defeated,  and  the  interest  thus  created  fails,  by 
mere  mistake,  from  the  defective  execution,  against  parties  standing  on  a 
strong  Equity,  and  in  favor  of  others  havbg  none.  See  1  Fonb).  Eq.  fi. 
1,  oh.  4,^95. 
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but,  by  mistake,  does  it  imperfectly,  Eqnity  will  inter- 
pose to  carry  bis  very  intention  into  effect,  and  tbat 
too,  in  aid  of  those  who  are  peculiarly  nitbin  its  pro- 
tective favor,  tbat  is,  creditors,  purchasers,  wives,  and 
children.^ 

§  171.  What  shall  constitute  an  execution,  or  pre- 
paratory steps  or  attempts  towards  the  execution  of  a 
power,  entitling  the  party  to  relief  in  Equity,  on  the 
'  ground  of  a  defective  execution,  has  been  largely  and 
liberally  interpreted.  It  is  clear  tbat  it  is  not  euffi- 
cient  that  there  should  be  a  mere  floating  and  indefi- 
nite intention  to  execute  the  power,  without  some 
steps  taken  to  give  it  a  legal  effect'  Some  steps 
must  be  taken,  or  some  acts  done,  with  this  sole  and 
definite  intention,  and  be  such  as  are  properly  referri- 
ble  to  the  power.'  Lord  Mansfield,  at  one  time,  con- 
tended, that  whatever  is  an  equitable,  ought  to  be 
deemed  a  legal,  execution  of  a  power,  because  there 
should  be  a  uniform  rule  of  property;  and  that,  if 
Courts  of  Equity  would  presume  that  a  strict  ad- 
herence to  the  precise  form,  pointed  out  in  the  creation 
of  the  power,  was  not  intended,  and  therefore  not 
necessary,  the  same  rule  should  prevail  at  law.*    But 


<  Moody  V.  Reid,  I  Madd.  B.  6ie  ;  Jeremy  on  £q.  Jnrisd.  B.  3,  Ft.  9, 
eh.  3,  pp.  369,  370,  371,  372,  37S  ;  Darlington  u.  Poltsne;,  Cowp.  SB6^ 
367  i  Ellis  V.  Nimnio,  Uojd  &  Goold's  Rep.  348.  —  There  BeeiDB  a.  div 
tinclion  in  ibis  respect  between  caiet  of  the  defectiTo  execution  of  powen, 
and  cues  o(  volanlary  coniracit,  coreDaais,  and  Betilaiaents,  of  whioh 
apecifio  perfutmanee  ia  soaght.  See  JeBVeya  v.  Jeflreya,  I  Craig  St 
PhjUipa,  13S,  111;  Post,  ^^  433,  nolo;  706,  706  o,  787,  793  ^,  973,  fl87, 
1040  b. 

«  See  2  Chaooe  on  foweis,  ch.  S3,  $  3,  ait.  30OS,  3011 ;  Ban  c  HaUb, 
3  Ohio,  fi97. 

3  See  Sagden  on  Powen,  ch.  S,  ^  S. 

*  Darlinglon  v.  Polteney,  Cowper,  E.  067. 
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this  doctrine  has  been  overruled.  And,  indeed,  Courts 
of  Equity  do  not  deem  the  power  well  executed  unless 
the  form  is  adhered  to ;  but  in  cases  of  a  meritorious 
consideration  they  supply  the  defect.' 

§  172.  And  relief  will  be  granted,  not^  only  when 
the  defect  arises  from  an  informal  instrument,  not  withia 
the  scope  of  the  power,  but  also  when  the  defect  arises 
from  the  improper  execution  of  the  appropriate  instru- 
ment. All  that  is  necessary  is,  that  the  intention  to . 
execute  the  power  should  clearly  appear  in  writing. 
Thus,  if  the  donee  of  a  power  merely  covenant  to  exe- 
cute it  J  or,  by  his  will,  desire  the  remainder-man  to 
create  the  estate ;  or  enter  into  a  contract,  not  under 
seal,  to  execute  the  power;  or  by  letters  promise  to 
grant  an  estate,  which  he  can  execnte  only  by  the  in- 
strumentality of  the  power;  in  all  these,  and  the  like 
cases,  Eguity  will  supply  the  defect.'  And  even  an 
answer  to  a  bill  in  Eciuity,  stating  that  the  party  does 
appoint  and  intends  by  a  writing  in  due  form  to  appoint 
the  fund,  will  be  ^n  execution  of  the  power  for  this  pur- 
pose.' 

S  173.  The  like  rule  prevails,  where  the  instrument 
selected  is  not  that  prescribed  by  the  power ;  provided 
it-is  not  in  its  own  nature  repugnant  to  the  true  object 
of  the  creation  of  the  power.  Thus,  if  the  power  ought 
to  be  executed  by  a  deed,  but  it  is  executed  by  a  will, 
the  defective  execution  will  be  aided.*    But,  if  the 


I  Sugden  on  Poweii,  eh.  «,  If  1,  p.  344  ;  Id.  ^  359  ;  Id.  361  to  370. 

■  Ibid.. 

'  Carter  v.  Cwter,  Mosely,  R.  365. 

*  Smith  V.  Ashion.  1  Freem&n,  R.  308 )  S.  C.  1  Ch.  Cm.  209  ;  Sog- 
den  on  Powers,  cb.  6,  (4lb  edit.)  p.  363  to  367 ;  Folletl  n.  Fullell,  S  P. 
Will.  409;  SChanee  on  Puwers,  ch.  S3,  ^  1,  pp.  607,609;  Id.  513  ID 
616 ;  Com.  Dig.  Chancery,  4  H.  6. 
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power  ought  to  be  executed  by  a  will,  and  the  donee 
of  the  power  should  execute  a  couveyanqe  of  the  estate 
by  an  absolute  deed,  it  will  be  iuvalid;  because  such  a 
conveyance,  if  it  avail  to  any  purpose,  must  avail  to  the 
immediate  instruction  of  the  power,  since  it  would  no 
longer  be  revocable,  as  a  will  would  be.  The  intention 
of  the  power,  in  its  creation,  was  to  reserve  an  entire 
control  over  its  execution,  until  the  moment  of  the  death 
of  the  donee ;  and  this  intention  would  be  defeated  by 
any  other  instrument  than  a  will.'  An  act  done,  not 
strictly  according  to  the  terms  of  the  power,  but  con- 
sistent with  its  latent,  may  be  upheld  in  Equity.  But 
an  act,  which  violates  the  very  purpose  for  which  the 
power  was  created,  and  the  very  control  over  it,  which 
it  meant  to  vest  in  the  donee,  is  repugnant  to  it,  and 
cannot  be  deemed,  in  any  just  sense,  to  be  an  execution 
of  it.' 

§  174.  But  in  other  respects  there  is  no  difference 
between  a  defective  execution  of  a  power  by  a  will  and 
by  a  deed ;  for  in  each  case  the  remedial  interposition 
of  Eijuity  will  be  applied.  Thus,  if  a  power  is  required 
to  be  executed  in  the  presence  of  three  witnesses,  and 
it  is  executed  in  the  presence  of  two  only.  Equity  will 
interfere  in  such  a  case.  So,  if  the  instrument,  whether 
it  be  a  deed  or  a  will,  is  required  to  be  signed  and 
sealed,  and  it  is  without  seal  or  signature,  Equity  will 
relieve.^  [But  Equity  will  not  relieve  in  case  of  a  deed 
given  by  an  attorney,  who  had,  however,  no  power  under 
seal ;  for  this  is  the  case  of  a  defective  power,  and  not 


1  ReiJ  V.  Shergold,  10  Vcs.  R-  373,  380. 

2  See  Bainbridge  v.  Smiih,  8  Sim.  R.  86  ;  Ante,  ^  97, 

3  HuoJen  on  Powers,  ch.  li,  (lih  edii.)  p.  3fi9,  370;  2  Cliance  on  Fow- 
etB,  ch.  23,  p.  507  lo  510 ;  Wade  i-.  Pagei,  1  Bto.  Ch.  K.  363. 
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of  defective  execotion  of  power.']  And  where  a  power 
is  required  to  be  executed  by  a  will  by  way  of  appoint- 
meot,  there  the  appoiDtmeDt  will  be  aided,  although  the 
will  is  not  duly  executed  according  to  the  Statute  of 
Frauds  j  for  it  takes  effect,  not  under  the  will,  but  under 
the  instrument  creating  the  power.'  Equity  will  also, 
in  many  cases,  grant  relief,  where,  by  mistake,  a  differ- 
ent kind  of  estate  or  interest  is  given  from  that  which ' 
is  authorized  by  the  power,  or  where  there  is  an  excess 
of  the  power.' 

§  175.  In  all  these  cases  it  is  to  be  understood  that 
the  intention  and  objects  of  the  power  are  not  defeated 
or  put  aside ;  but  that  they  are  only  attempted  by  the 
party  to  be  carried  formally  into  effect.  But  where 
there  is  a  defect  of  substance  in  the  execution  of  tho 


ipUtto.  McCalloagh,  1  McLean,  60.  See  Thorp  d.  McCbIIuhi,  IGilm. 
615. 

a  Wilkes  V.  Holmes,  9  Mod.  487,  488 ;  Shannon  r.  BradMieet,  1  Scb. 
tc  Leri.60;Sng(lBD0nFowers,  ch.  6,  (4ihedil.)  p.  362  to  367  ;  SCbanca 
on  Fowen,  ch.  S3,  }1,  p.  507,  508.  But  sea  Gilb.  Lex  PreloiU,  p.  301 ; 
Duffe.  Dftliell,  I  firo.  Ch.  R.  147;  WagsiaffB.  WageUfT,  S  F.  Will.SSO, 
260 ;  Longford  v.  Eyre,  1  P.  Will.  741 ;  Com.  Dig.  Chancery,  4  H.  7. 
Wbere  an  attempt  is  made  to  exeeate  a  power  by  a  will  (the  power  aathor- 
ning  ag  execatioo  by  will)  aijd  the  will  is  left  iroperrecl,  the  saniB  reaton 
does  not  aeeca  to  exist,  ae  may  in  other  cases,  to  carry  it  into  effect ;  for  it 
may  hare  been  ibna  left  intealionally  imperrect,  from  a  change  of  parpose. 
Iiord  Eldon,  in  leroarbing  upon  tbe  difficalties  of  some  of  the  cases,  has 
•aid :  —  "  If,  in  the  instance  of  a  want  of  a  surrender  of  copyhold  estate, 
the  circumstance  of  the  devise  being  to  a  child  is  considered,  the  more 
nataral  conclusion  is,  that  tbe  testator,  whatever  his  purpose  was,  goins 
only  so  far  towards  it,  and  not  proceeding  to  make  it  effectual,  had  dropped 
it.  So  tbe  attempt  to  exeeaie  a  power  is  no  more  than  an  intimation  that 
the  party  meana  to  execute  it.  But  if  all  ibe  requiaite  ceremonies  have  not 
been  complied  wiih,  it  cannot  he  supposed  that  the  intention  continued 
Bntit  his  death."    Fineh  o.  Finch,  15  Ves.  51. 

3  Sngden  on  Powers,  ch.  6,  ^  I,  art.  2 ;  Id.  ch.  9,  ^  8,  art  9 ;  S  Chance 
on  Powers,  ch.  S3,  ^  7,  p.  610,  613 )  Jeremy  on  Eq.  Jurisd.  B.  3,  Ft.  S,  cb. 
S,  p.  373,  374. 
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power,  such  as  tbe  want  of  cooperation  of  all  the  proper 
parties  ia  the  act,  there  Equity  will  not  aid  the  defect' 
§  176.  But  in  all  these  cases  of  relief  by  aiding  and 
correcting  defects  oi'  mistakes  in  the  execution  of  in- 
struments and  powers,  the  party  asking  relief  mast 
stand  upon  some  Equity,  superior  to  that  of  the  party 
against  whom  he  asks  it  If  the  equities  are  equal,  a 
Court  of  Equity  is  silent  and  passive.'  Thus,  Equity 
will  not  relievo  one  person,  claiming  under  a  voluntary 
defective  conveyance,  against  another,  claiming  also 
under  a  voluntary  conveyance ;  hut  will  leave  the  par- 
ties to  their  rights  at  law.'    For,  regularly.  Equity  is 


1  See  S  Chanea  on  Powers,  ch.  93,  ^2,  p.  510  to  513  ;  Com.  Di^.  Chan- 
cery, 4  H.  7. 

>  See  Sugden  on  Fowen,  ch.  6,  (4tfa  edit.)  p.  353,  35S  ;  3  Chance  on 
Powers,  ch.  S3,  ^  1,  p.  502,  504,  507. 

3  1  Fonb.  Eq.  B.  l,ch.  1,  ^7,  and  notes;  Id.cb.  4,^29,  and  noteai  Id. 
ch.  5,  1}  -2,  and  notes  ;  Goodnm  o. Goodwin,  1  Rep.  Chan.  92  [173] ;  MUf. 
£q.  PI.  bj  Jeremy,  S74  -,  Moody  u.  Reid,  I  Madd.  R.  516  ;  1  Madd.  Eq. 
Pr.  45,  46,  47  ;  Sugden  on  Powera,  ch.  6,  (4th  edit.)  p.  353  to  338 ;  2 
Chance  on  Poweta,  ch.  S3,  ^  1,  p.  S02,  504,  607 ;  Com.  Dig.  Cbaneery, 
4  H.  7,  4  H.  9,  S  T.  9,  2  T.  10,  2  C.  8,  4  O.  7 ;  Poat,  ^  433,  706  a,  787, 
7S3  a,  703  b,  973,  987.  There  is  one  peculiiriiy  as  lo  the  eiecaiian 
of  powera,  which  may  be  .here  taken  notice  of^  althoDgh,  for  obviooa 
reasona,  this  ia  not  the  place  to  diwnsa  the  nainre  and  effecta  of.powers 
generally.  It  is  this :  If  a  patty  poseesses  a  general  power'  to  raise  money 
for  any  purpoaea,  so  that,  if  he  pleasea,  he  may  execuie  it  in  hia  own  Taior, 
and  he  eiecutea  it  in  faior  of  more  volnnteera ;  in  such  a  case,  it  will  be 
deemed  aasel3  in  favor  of  creditors,  upon  the  ground  of  his  absolute  domi- 
oioD  over  the  power.  But  if  he  doea  not  execute  the  power  at  ail,  there. 
Equity  wit)  not  deem  it  asaeta,  1  Fonbl.  Eq.  B.  1,  cfa-  4,  ^  12,  note  (e) ; 
Jd.  ^  25,  note  (n)  ;  Harringtoo  v.  Harte,  1  Coi,  K.  131 ;  Townaend  v. 
Windhun,  S  Vea.  1 ;  Troughlon  v.  Troughton,  3  Atk.  656 ;  Laaaels  e. 
CornwaUis,  2  Vera.  465  ;  George  v.  Milbank,  Q  Vea,  189;  Halloway  r. 
Millard,  1  Madd.  R.  414,  419,  4S0 ;  Jeremy  on  Equity  Jnriad.  B.  3,  Pt.  2, 
ch.  2,  p.  376,  377.  The  distinction  is  a  nice  one,  and  noCTery  ailisfactory. 
Why,  when  the  party  executes  a  power  in  favor  of  oihera,  and  not  of  bloi- 
aeir,  a  Court  of  Equity  should  defeat  hia  intention,  allhou^  within  the 
scope  of  the  power,  sad  shonld  execute  sometbiiig  beside  that  inienlioo  and 
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remedial  to  those  only  who  come  in  apoo  an  actual  con- 
sideration; and,  therefore,  there  should  be  some  con- 
sideration, equitable  or  otherwise,  express  or  implied.' 
But  there  are  excepted  cases,  even  from  this  rule ;  for  a 
defective  execution  has  been  aided  in  favor  of  a  volun- 
teer, where  a  strict  compliance  with  the  power  has  been 
impossible  from  circumstances  beyond  the  control  of  the 
party ;  as  where  the  prescribed  witnesses  could  not  be 
found ;  or  where  an  interested  party,  having  possession 
of  the  deed,  creating  the  power,  has  kept  it  from  the 
sight  of  the  party,  executing  the  power,  so  that  he  could 
not  ascertain  the  formalities  required.' 

5  177.  For  the  same  reason  Equity  will  not  supply  a 
surrender,  or  aid  the  defective  execution  of  a  power,  to 
the  disinheritance  of  the  heir  at  law.  Neither  will  it 
supply  such  a  surrender  in  favor  of  creditors,  where 
there  are,  otherwise,  assets  sufficient  to  pay  their  debts  j  3 
nor  against  a  purchaser  for  a  valuable  consideration 
without  notice.*    And  there  are  other  cases  of  the  de- 


coDtror?  to  it,  is  not  terf  intelligible.  If  it  be  said  that  he  oaght  to  be 
jnst  befoie  he  ie  geaeroaa,  that  addressee  iteelf  merely  to  hie  aenso  of 
morala.  The  power  eaabled  bim  to  give,  either  to  himaelf,  or  to  his  cre- 
ditors, or  to  mete  Toluntarj  donees.  Wh;  abould  a  Court  of  Equit;  re* 
Btiiet  this  right  of  election,  if  bon&fide  exercised?  Is  not  this  to  create 
righia,  not  given  b;  law,  rather  than  to  enforce  rights  secnrad  b;  Uw!  If 
Ibe  power  was  hon&  fide  created,  why  should  a  Court  of  Equity  interpose 
to  cbaoge  its  objects  or  its  operations  1     See  Sugden  on  Powers,  ch.  6,  \  3. 

1  1  Fonbl.  £q.  B.  1,  ch.  6,  ^  S,  and  tbe  cases  there  cited,  note  (A) ;  1 
Madd.  Eq.Pr.  44,45  i  Sugden  on  Fower^ch.6,^  1.  See  Ellis cNimmo, 
Lloyd  &  Goold'a  Rep.  333  ;  Foilescae  v.  Barnett,  3  Myloe  &  Keen,  36, 
43,43;  Post,  $373. 

■  Fonbl.  Eq.  B.  1,eb.  5,  ^  S,  and  note  (A) ;  Gilbert  Lex  Pretoria,  p.  305, 
306. 

8  1  Fonbl.  Eq.  B.  l,ch.  1,  ^  7,  DOte  (r) ;  Id.  cb.  4,  ^  S5,  note  (e) ;  Jere- 
my on  Eq.  Jarisd.  B.  8,  Pt.  3,  oh.  2,  p.  369,  370,  371. 

«  1  Fonbl.  Eq.  B.  I,  cb.  1,  ^  7,  note  (n)  ;  Id.  oh.  4,  ^  35,  and  note  (/) ; 
Id.  B.  6,  oh.  3,  ft  3.    But  see  Id.  B.  1,  ch.  1,  $  7,  note  (I.) 
■q.  JUK.  —  TOL.  I.  18 
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fective  execution  of  powers,  where  Equity  will  not  in- 
terfere ;  as,  for  instance,  in  regard  to  powers  which  are 
in  their  own  nature  statutable,  where  Equity  must  fol- 
low the  law,  be  the  conBideration  ever  so  meritorious. 
Thus,  the  power  of  a  tenant  in  tail  to  make  leases  under 
a  statute,  if  not  executed  in  the  requisite .  form,  pre- 
scribed by  the  statute,  will  not  be  made  available  in 
Equity,  however  meritorious  the  consideration  may  be> 
And  indeed  it  may  be  stated  as  generally,  although  not 
universally,  true,  that  the  remedial  power  of  Courts  of 
Equity  does  not  extend  to  the  supplying  of  any  circum- 
stance, for  the  want  of  which  the  Legislature  has  de- 
clared the  instrument  void ;  for,  otherwise.  Equity  would, 
in  effect,  defeat  the  very  policy  of  the  legislative  enact- 
ments.* 

§  178.  Upon  one  or  both  of  these  grounds,  to  wit, 
that  there  is  no  superior  Equity,  or  that  it  is  against 
the  policy  of  the  law,  the  remedial  power  of  Courts  of 
Equity  does  not  extend  to  the  case  of  a  defective  fine, 
as  against  the  issue,  or  of  a  defective  recovery,  as 
against  a  remainder-man ;  ^  unless,  indeed,  there  is  some- 


1  Datliogion  v.  Pultene;,  Cowp.  B.  S67 ;  1  Fonbl.  Eq.  B.  1,  cb.  4,  ^  35, 
and  noie  (I.)  But  see  2  Chance  on  Fowera,  cb.  93,  ^  3,  p.  511  to  515. 
See  Gilbert,  Lex  Fretoiia,  p.  304,  305,  the  diSerenco  of  a  poweT  crested 
by  tbe  patticB.    See  alao,  1  Fonbl.  Eq.  B.  1,  ch.  i,  ^  S5,  and  Dole  ^l.) 

a  Ante,  ^  S6  ;  1  Foobl.  £q.  B.  I,  cb.  I,  }  7,  note  (f) ;  Hibbert  v.  Kolles- 
tOD,  SBro.  Ch.  B.  571,  and  Mr.  Belt's  note,  ibid;  Ex  parte  Bulteel,  S 
Cm,  B.  S43 ;  Duke  of  Bglton  v.  WilliBms,  S  Ves.  jr.  138 ;  Cuclia  t>.  Pen j, 
6  Vee.  R.  739,  745,  74fl,  747  ;  Mesiaerc.GilleHpie,  II  Ves.  631,631, 635  i 
DixoD  o.  Ewart,  3  Meriv.  B.  331,  333 ;  ThoropBoa  e.  Leake,  1  Madd.  R. 
39;  Thompson  v.  Sraiih,  t  Madd.  R.  395;  Bright  o.Boyd,  I  Sioiy,  R. 
478.  Qnsre  bov  it  woald  be  where  a  doe  eiecuiioa  was  pieTented  by 
fraud,  accident,  or  misuke.     See  1 1  Ves.  625 ;  1  Madd.  39 ;  Id.  395. 

'  1  Fonbl.  £q.  B.  1,  ch.  1,  ^  7,  note  (u) ;  Id.  ch.  5,  ^  S,  and 
note  (A). 
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thing  ia  the  transaction  to  effect  the  conscience  of  the 
issne,  or  the  remainder-man.' 

^  179.  In  regard  to  mistakes  in  wills,  there  is  no 
doubt,  that  Courts  of  Equity  have  jurisdiction  to  cor- 
rect them,  when  they  are  apparent  upon  the  face  of  the 
will,  or  may  be  made  out  by  a  due  construction  of  its 
terms ;  for  in  cases  of  wills  the  intention  will  prevail 
over  the  words.  But,  then,  the  mistake  must  be  appa- 
rent on  the  face  of  the  will,  otherwise  there  can  be  no 
relief;  for,  at  least  since  the  Statnte  of  Frauds,  which 
requires  wills  to  be  in  writing,  (whatever  may  have 
been  the  case  before  the  statute,)' parol  evidence,  or 
evidence  dehors  the  will,  is  not  admissible  to  vary  or 
control  the  terms  of  the  will,  although  it  is  admissible 
to  remove  a  latent  ambiguity.^ 


1  1  Fonbl.  Eq.  B.  I,  ch.  4,  ^  95,  note  (k) ;  Id.  16  ;  Com.  Dig.  Chancery, 
3  T.  i,  and  2  T.  8,  3  T.  10,  3  N.  3. 

s  Lord  Hacdwicke,  in  Milner  ».  Milaer,  (I  Vea.  R.  106,)  remarked, 
that  in  the  early  eccleaiastical  law,  i a  accordance  with  ifae  civii  law,  it 
was  held  that  eirots  in  legacies  might  be  corrected  by  ibe  intention  of 
the  tealatar,  cantrary  to  hia  norda ;  and  he  cited  Swinbaine  on  Wills, 
p.  7,  ch.  5,  ^  13,  and  Godolphin,  p.  3,  477,  and  the  teit  of  the  civil  law, 
and  the  Commentary  of  Cujacina  on  the  Bigeat,  Lib.  30,  lit.  1,  1.  15  ; 
Cnjacii  Opera,  (edit.  1768),  torn.  7.  CommeDt.  ad.  id.  Leg.  p.  fl93,  094. 
He  then  added  :  "  Indeed,  at  the  lime  aome  of  theee  booka  weie  written, 
the  Statute  of  Frauda  had  not  taken  place ;  and  aa  the  law  [was]  then 
held,  parol  etidence  might  b«  giTea  in  all  Conila  to  explain  a  will.  And 
perbapa  some  contrariety  of  opiniona  may  have  been  on  thia  subject, 
where  ibe  intention  appears  on  the  face  of  the  will,  and  where  not ; 
almost  all  the  aaihoriilea  !□  the  civil  law  agreeing  in  the  ftret  case,  that 
the  iatamioQ  shall  prevail  against  the  words.  Bet  some  have  thooght 
otbeiwise  in  the  latter  case,  wherci  the  intention  appealed,  not  on  the  face 
of  the  will,  b^t  only  by  matter  dehors ;  alihongh  the  better  opinion  even 
there  is,  that  the  intention  shall  prevail.  However,  that  difficulty  cannot 
be  here,  as  the  intention  appears  on  the  face  of  the  will," 

3  Mitner  v.  Milner,  1  Yes.  R.  lOS  ;  Ulrich  v.  LitchGeld,  S  Atk.  373  ; 
Hampshire  n.  Peirce,  3  Tee.  R.  316 ;  Bradwin  v.  Harper,  Ambler,  R. 
374  ;  Stebbing  v.  W^alkley,  3  firo.  Cb.  R.  86 ;  8.  C.  1  Cox,  B.  350 ; 
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ilSO.  But  the  mistake,  ID  order  to  lead  to  relief, 
must  be  a  clear  mistake,  or  a  clear  omission,  demonstra- 
ble from  the  structure  and  scope  o'f  the  Tvill.'  Thae, 
if  in  a  will  there  is  a  mistake  ia  the  computation  of  a 
legacy,  it  will  be  rectified  in  Equity."  So,  if  there 
is  a  mistake  in  the  name,  or  description,  or  number,  of 
the  legatees,  intended  to  take,'  or  in  the  property  in- 
tended to  be  bequeathed,*  Equity  will  correct  it 

§  181.  But  in  each  of  these  cases,  the  mistake  must 
be  clearly  made  out ;  for  if  it  is  left  doubtful.  Equity  will 
not  interfere."  And  so,  if  the  words  of  the  bequest  are 
plain,  evidence  of  a  different  intentioQ,  is  inadmissible 
to  establish  a  mistake.*  Neither  will  Equity  rectify  a 
mistake  if  it  does  not  appear  what  the  testator  would 
have  done  in  the  case,  if  there  had  been  no  mistake.' 

5 182.  the  same  principle  applies,  where  a  legacy  is 
revoked,  or  is  given  upon  a  manifest  mistake  of  facts. 
Thus,  if  a  testator  revokes  legacies  to  A  and  B  giving 


DaoTeTB  e.  M&naing,  3  Bro.  Ch.  B.  18 ;  S.  C.  1  Cox,  R.  303  ;  Campbell 
c.  French,  3  Yea.  3S1 ;  1  Fonbl.  Eq.  B.  1,  oh.  11,  $  7,  note  (v) ;  1  Huld. 
Ch.  Pr.  ««,  6T. 

1  Mellish  t).  Mellisb,  4  Tea:  49  ;  Phillips  o.  Charoberla'm,  Id.  51,  67  ; 
Del  Mare  v.  Rebello,  3  Bro.  Ch.  R.  440  ;  Furse  v.  Saaplin.  I  Aik.  R. 
415 ;  Holmes  v.  Castance,  13  Tea.  579. 

s  Miloer  v.  MiJner,  1  Yea.  B.  106 ;  DaDiers  r.  Manning,  2  Bro.  Cb. 
R.  18;  Doot  D.  Gearj,  1  Yes.  E.  S55,  SS6 ;  Giles  c.  Giles,  1  Keen, 
"  692. 

3  Stebbing  v.  Walltley,  3  Bro.  Cb.  R.  85 ;  Rivera's  case,  I  Alk.  R. 
410 ;  Parsons  d.  Faisons,  1  Ves.  jt.  R.  2B6 ;  Beemont  e.  Fell,  3  P. 
Will.  141  ;  Hampsbiie  v.  Peirce,  3  Yes.  S16;  Bradwin  o.  Harper, 
Ambler,  R  374. 

*  Selwcrtd  e.  Uildmay,  3  Yes.  306 ;  Boot  i>.  Gearj,  1  Y^.  S50. 

i  Holmes  v.  CntUnce,  IS  Ves.  379. 

B  Chanbera  v.  Minchin,  4  Ves.  R.  676.  Bat,  see  Tonneiieaa  v.  Poyntz, 
1  Bro.  Ch.  R.  4T3, 460  ;  Powell  e.  Moucbett,  6  Madd.  B.  216  ;  Smith  v. 
Strealfield,  1  Men*.  R.3S8. 

^  See  Smith  s.  MuUaod,  1  Ve«.  363. 
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as  a  reason,  that  they  are  dead ;  and  they  are,  in  fact, 
living,  Equity  will  hold  the  revocation  invalid,  and  decree 
the  legacies.'  So,  if  a  woman  gives  a  legacy  to  a  man, 
describiag  him  as  her  husband,  and  in  point  of  fact  the 
marriage  is  void,  he  having  a  former  wife  then  living, 
the  bequest  will,  in  Equity,  be  decreed  void.' 

§  182.  a.  But  though  it  is  clear,  that  a  legacy,  given 
to  a  person,  iu  a  character,  which  the  legatee  does  uot 
fill,  and  by  the  fraudulent  assumption  of  which  charac- 
ter the  testator  has  been  deceived,  will  not  take  effect ; 
yet  if  the  testator  is  not  deceived,  although  a  false  cha- 
raoter  is  in  fact  assumed,  the  legacy  will  be  good.  A 
fortiori,  it  will  bo  good,  if  both  parties,  not  only  knovr 
the  actual  facts,  but  are  designedly  parties  to  the  as- 
sumption of  the  false  character.  Thus,  where  the  testa- 
tor and  the  legatee  A.  G.  were  married,  both  knowing, 
at  the  time,  that  the  legatee  had  a  prior  husband  alive ; 
and  afterwards  the  testator  gave  all  the  residue  of  his 
estate  to  the  legatee,  describing  her  as  his  wife  A.  G.,  it 
was  held  that  the  legacy  was  good  j  for  as  both  parties 
had  a  guilty  knowledge  of  the  facts,  no  fraud  was  com- 
mitted on  the  testator.  And  it  was  then  said,  that  how- 
ever criminal  the  conduct  of  the  parties  might  be,  it 
was  no  part  of  the  duty  of  Courts  of  Equity  to  punish 
parties  for  immoral  conduct  by  depriving  them  of  their 
civil  rights.^ 

5 183.  But  a  false  reason  given  for  a  legacy,  or  for 
the  revocation  of  a  legacy,  is  not  always  a  sufficient 
ground  to  avoid  the  act  or  bequest  in  Equity.  To  have 
such  an  effect,  it  must  be  clear,  that  no  other  motive 


»  Campbell  e.  French,  3  Ves.  321. 
3  Keanell  t>.  Abbott,  i  Ves.  H.  BOS. 
>  Gilu  V,  Giles,  1  Kbsd,  R.  685,  699,  693. 
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miDgled  la  the  legacy^  and  that  it  constituted  the  sub- 
stantial ground  of  the  act  or  bequest.'  The  Civil  Law 
seems  to  have  proceeded  upon  the  same  ground.  The 
Digest '  says,  falsam  causam  legato  non  obesse,  verius  ed; 
guia  ratio  legandi  legato  non  coharet.  Bed  plerumque  doU 
exc^tio  locum  habehii,  stprobdus,  aUaa  legaiurua  nonfmaae. 
The  meaning  of  this  passage  is,  that  a  false  reason  given 
for  the  legacy  is  not  of  itself  sufficient  to  destroy  it. 
But  there  must  be  an  exception  of  any  fraud  practised, 
irom  which  it  may  be  presumed,  that  the  person  giving 
the  legacy  would  not,  if  that  fraud  had  been  known  to 
him,  have  given  it.^  And  the  same  reasoning  applies 
to  a  case  of  clear  mistake. 


1  Kennell  r.  Abbott,  4  T».  R.  SOS. 
3  Dig.  Lib.  35,  lit.  1, 1.  73,  ^  6.     See  alio  Swinbante  o 
^  S3,  p.  S57. 
8  Kennell  t>.  AbboU,  4  Ves,  808. 
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CHAPTER  VT. 
actual  oe  poamvB  fraud. 

^  184.  Let  us  now  pass  to  another  great  bead  of 
coDcanent  jurisdictioa  in  Equity,  that  of  Fraud. - 
And  here  it  may  be  laid  down  as  a  general  rule, 
subject  to  few  exceptions,  that  Courts  of  Equity  ex- 
ercise a  general  jurisdiction  in  cases  of  fraud,  some- 
times concurrent  with,  and  sometimes  exclusive  of, 
other  Courts.^    It  has  been  already  stated,  that  in  a 


1  Barbel  n.  Raj,  S  Rubs.  R.  63  ;  Foat,  ^  238,  S53,  261,  HO.  —  Mr. 
Fonblanqae  in  hia  note  (B.  1,  ch.  S,  ^  3,  note  u,)  Mja:  "Whether 
CooTtsof  Equity  conid  inlerpose,  and  telieTe  against  fraud  practised  in 
the  obtaining  of  a  will,  appears  to  have  been  formerly  a  point  of  consider- 
able doabt.  In  some  cases  ne  fiad  the  conit  of  chancery  dislincily  asseit- 
ing  its  jnrisdictioD  ;  as  in  Manndy  e.  Macody,  1  Cb.  Rep.  66  ;  Well  v. 
Thornagh,  Pre.  Ch.  123  ;  Gosa  v.  Tracy,  1  P.  Wms.  387 ;  3  Vern.  700  ; 
in  other  cases  disclaiming  snob  jurisdiction,  though  the  fraud  was  gross 
and  palpable ;  as  in  Robeils  r.  Wynne,  1  Ch.  Rep.  12S ;  Archer  o.  Mobs, 
3  Vern.  B  ;  Herbert  e.  Lownea,  1  Ch.  Rep.  13;  Thynn  v.Thynn,  1  Tern. 
396;  DeTenishc.  Barnes,  Free.  Ch.  3 ;  Rarnesley  d.  Fowell,  1  Tea.  987; 
Manioii  V.  Marriott,  Str.  GBB.  That  an  action  at  law  will  lie  opoa  a 
promise,  that  if  the  devisor  would  not  charge  the  land  with  a  rent  charge, 
the  devisee  wonld  pay  a  Certain  sum  to  the  intended  legatee  of  the  rent ; 
see  Rockwood  v.  Rockwood,  1  Leon,  19S;  Cro.  Eliz.  133.  Seo  also 
Bntlon  t7.  Foole,  I  Vent.  318,  332;  Beriuget  c.  Betinger,  16  Jane,  36 
Car.  II.  ;  Chamberlain  c.  Chambeilain,  9  Freem.  34  ;  Leicester  0.  Fox- 
croft,  oiled  Gilb.  Rep.  11  ;  Reech  e.  Kenningall,  26  October,  1748.  Bat 
since  the  caws  of  Keniich  v.  Bransby,  3  Brown's  F.  C.  355,  and  Webb  it. 
Cleverden,  S  Atk.  421,  it  appears  to  haie  been  settled,  that  a  will  cannot 
bs  set  aside  in  eqnily  for  frand  and  imposition,  beeanae  a  will  of  personal 
estate  may  be  set  aside  for  fraud  in  the  Ecclesiastical  Court,  and  a  will  of 
real  estate  may  be  set  audeatlaw  ;  for  in  such  cases  as  iha  animus  teslandi 
iswanting,  it  cannot  be  considered  as  a  will.  Bennett  e.Vade,  3  Atk.  324  ; 
Anon.  3  Atk.  17.    Tboagh  Equity  will  not  aet  aside  s  will  for  fraud,  nor 
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great  variety  of  cases  fraud  is  remediable,  and  effect- 
ually remediable  at  law.'    Nay,  in  certain  cases,  sacb 


reBlTiiin  the  probate  of  it  id  tbe  proper  conrt,  jret  if  the  Tnind  be  prored  it 
will  not  assist  the  partj  practising-  it,  but  nill  leare  him  to  make  what 
idvaatage  he  can  of  it.  Nelurn  e.  OMAeld,  3  Tern.  7G.  But  if  the 
TsUdit;  of  the  will  has  been  already  deterraiaed  and  acted  upon,  equit; 
will  resttaia  proceedings  in  the  prerogatiTS  court  to  controvert  its 
validity.  Sheffield  e.  Dachess  of  BDckingham,  1  Alk.  698.  Lord  Hard- 
wicke,  having  admitted  that  a  eooit  of  eqoitj  cannot  set  aside  a  will  for 
fraud,  obaerTsa,  in  ibe  abovs  case  of  Sheffield  r.  Dachess  of  Buckingham, 
that '  the  admission  of  a  fact  bj  a  part;  cocceraed,  and  who  is  most  likelj 
to  know  it,  is  stronger  than  if  determined  by  a  jury ;  and  facts  are  as 
properly  concluded  by  an  admission,  asliy  a  trial.'  That  tbe  party  preju- 
diced by  the  fraud  may  file  a  bill  for  a  discovery  of  all  ila  circumstances, 
is  unquestionable.  Sopposing,  then,  the  defendaot  to  admit  the  fiand,  if 
the  admission  is  to  have  the  efTect  ssctibed  to  it  by  Lord  Hardwicke,  it 
still  remains  to  be  determined  how  a  coiirt  of  equity  ought  to  proceed. 
If  it  coald  not  relieve,  it  would  follow,  as  a  consequence,  that  so  much 
of  the  bill  as  seeks  relief  would  be  demerrable;  but  the  invariable  prac- 
tice in  such  cases  is  to  seek  relief,  and  the  issue  directed  is  to  furnish  iha 
ground  upon  which  the  court  is  to  proceed  io  giving  such  relief."  But  the 
queation,  whether  a  Court  of  Equity  will  interpose  and  grant  relief  in  cases 
of  wills  obtained  or  suppressed  by  fraud,  has  been  much  litigated  since 
the  note  of  Mr.  Fonblanque  was  written,  and  it  is  now  well  settled,  that  a 
Court  of  Equity  will  not  entertain  jurisdiction  to  set  ande  a  will  obtained 
by  fraud,  or  eslablish  a  will  Buppiessed  by  fraud,  whatever  relief  it  may 
otherwise  grant  under  special  circumstances.  See  Allen  e.  Macpheiaon, 
5  Beav.  B.  469  ;  S.  C.  on  appeal,  1  Phillips,  Ch.  R.  133.  In  this  case, 
upon  tbe  appeal,  Lord  Cottenham  discussed  the  authorities  at  large,  and 
said:  "  The  testator  in  this  case  had  bequeathed  a  considerable  property 
to  the  plaintifTby  his  will  and  anhseqnent  codicils.  He  afterwards,  by, a 
farther  codicil  (the  ninth,)  revoked  these  bequests,  and  in  lieu  of  them 
made  a  small  pecuniary  provision  in  his  favor.  It  was  alleged  by  the  bill 
that  this  alteration  was  procured  by  false  and  fraudulent  representatioDB 
made  by  an  illegitimate  son  of  the  testator,  and  by  the  defendant  Susannah 
Evans,  bis  daughter,  as  to  the  character  and  conduct  of  the  plaintiff, 
Susannah  Evans  being  the  residuary  legatee.  To  this  bill  tbe  defendants 
demurred.    The  Master  of  the  Rolls  overruled  tbe  demntret,  and  from 

1  Ante,  ^  59,  60  ;  3  Black.  Comm.  431 ;  1  Foabl.  £q.  B.  1,  cb.  3,  ^  S, 
note  (r) ;  4  last.  84  ;  Bright  e.  Eynor,  I  Burr.  K.  396 ;  Jackeoa  «.  Bnr- 
govt,  10  Johns.  E.  4S7,  46S. 
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as  fraud  in  obtainiDg  a  will,  -whether  of  personal  estate, 
or  real  estate,  the  proper  remedy  is  exclusively  veste  d 


ihia  jodgment  the  ietendaDta  have  appealed.  Ths  qnestion  is  one  of 
conaiderable  iropoitance.  The  aame  objection  of  fraud,  founded  apon  lli« 
same  faeis,  was  made  in  the  Ecclesiastical  Court  upon  tfae  application  for 
probate.  It  did  not,  honcTBT,  prevail.  This,  then,  is,  in  Habatance,  an 
attempt  to  leview  Ibe  proceedings  in  that  Court;  for  a  sufficient  case  of 
imposition  and  fraud  piactised  on  the  testator  would  have  been  a  gronod 
fot  refuBing  the  probate.  There  are,  nndoubtedly,  cases,  where  frand 
being  proved,  this  Conrt  has  declared  the  party  committing  the  fraud  a 
troBtee  for  the  person  against  whom  the  fraud  was  pracdsed  ;  but  none  of 
these  cases  appear  to  me  to  go  so  far  as  the  present.  The  case  of 
Seagrave  v.  Kirwan  has  no  verj  close  application  to  the  ^nestion  now 
before  the  Conn.  The  Chancellor  of  Ireland,  Sir  Anthony  Hart,  de- 
clared the  executor  a  troaiee,  as  (o  the  residue,  for  the  next  of  kin.  But 
in  that  case  the  testator  never  intended  that  the  executor  ehould  take  any 
benefit  under  the  will.  The  rale,  which  then  prevailed,  that  the  ej:ecator 
was  entitled  to  the  residue,  unless  Dtherniee  disposed  of,  except  where  a 
legacy  was  bequeathed  to  him  by  the  will,  was  a  rule  of  interpretation 
or'  oouBtruction.  The  learned  judge  considered  that  it  was  the  dnty  of 
tbe  executor  who  prepared  the  will,  and  who  was  a  gentleman  of  the 
bar,  to  have  informed  the  testator  that  aach  was  the  rule.  He  was  not 
allowed  to  profit  from  this  omiEsion,  and  was  therefiwe  decreed  to  be  a 
trnstee  for  tbe  next  of  kin.  The  £!cclesiasIJca[  Court  had  no  authority  to 
order  this.  They  had  do  power  to  do  what  ihe  justice  of  tbe  case  re- 
quired. So,  in  Eeanell  v.  Abbott,  (4  Ves.  80S.J  There,  a  fraud  bad 
been  practised,  and  the  question  was  one  of  intention.  The  testatrix 
intended  tbe  legacy  for  her  husband.  Tbe  legatee  had  fraudulently 
assumed  that  character.  The  Master  of  the  Rolls,  Sir  Feppei  Arden, 
came  to  the  conclusion  that  the  character  he  bad  so  assumed  was  the 
only  motive  fur  the  gif).  The  law,  therefore,  he  said,  would  not  permit 
biin  to  avail  himself  of  the  testatrix's  bounty.  In  the  case  of  Harriot  v. 
Msirioi,  which  is  mentioned  in  Strange  (p.  0G6,)  and  also  in  Chief  Baron 
Gilbert's  Reports  (p.  303  ;  see  p.  309,)  it  does  not  appear  what  was  the 
nature  of  the  imputed  fraud.  The  cause  waa  compromised,  and  the  judg- 
ment, according  to  the  report  in  Gilbert,  was  written  by  the  learned  judge, 
but  not  delivered.  He  aays  that  a  court  of  equity  may,  according-  to  the 
real  intention  of  the  testator,  declare  a  trust  upon  a  will,  atiboogh  it  be 
not  contained  in  the  will  itself,  in  these  three  cases.  First,  in  Ihe  case  of 
a  notorious  fraud  upon  a  legatee ;  as  if  Ihe  drawer  of  a  will  should  insert 
his  own  name  instead  of  the  name  of  the  legatee,  no  doubt  he  would  be 
a  trustee  for  the  real  legatee.  Secondly,  where  the  words  imply  a  trust 
for  the  relstioDB,  as  in  the  case  of  a  specific  deiiae  to  the  executors,  and 
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ia  other  Courts ;  in  wills  of  personal  estate  in  the 
Ecclesiastical  Courts  ; '  aad  in  wills  of  real  estates  in 


no  diapositios  of  the  residue.  Thirdlj,  in  the  cue  of  a  legatee  promising 
the  lestatOT  to  stand  as  a  trustee  for  aooihei.  And  nobodj,  he  adds,  has 
thoQght  that  declariog  a  trust  in  these  caeee  ia  id  infringement  upon  the 
ecclesiastical  jnmdiciion.  Theae  are  the  oqIj  positions  laid  dovn  in  the 
intended  judgment,  which  are  applicable  to  the  preaent  queation.  ^ey 
do  not  admit  of  dispttle,  but  aie  verj  dialtnguiahablo  from  the  case  now 
under  consideration.  It  ia  BufGoient  to  observe  that  in  none  of  these 
inataoeea  wonld  the  Ecclesiastical  Coatt  be  competent  to  afford  relief. 
The  same  remaika  will  apply  to  ihs  case,  also,  of  Kennell  d.  Abbott, 
which  I  have  already  mentioned.  But  ia  Plume  v.  Beale  (1  P.  Wms. 
188,)  where  a  legacy  waa  introduced  by  forgery.  Lord  Chancellor  Cow- 
pet  refused  to  interfere,  saying  it  might  hare  been  pioved  in  the  Eccle- 
siastical Coon,  with  a  particular  reaervatlon  as  to  thai  legacy.  There 
the  interference  of  the  court  of  equity  was  annecesaary.  The  question 
might  have  been  settled  by  the  Ecclesiastical  CooiL  la  the  case  of 
Bamsley  v.  Powell  (1  Yes.  sen.  p.  284,)  Lord  Hardwicke  says,  that 
fraud  in  making  ox  Dblaining  a  will  muat  be  iaqntred  into  and  deter- 
mined by  the  Ecclesiaaiical  Court,  but  that  fraud  in  procuring  a  nill 
to  be  established  in  that  Court  —  fraud,  not  upon  the  testator,  bnt  upon 
the  person  disinherited  thereby,  might  ha  the  subject  of  inquiry  in  this 
Court.  Fraud,  lie  aays,  in  obtaining  the  will,  infects  the  whole,  but 
the  case  of  a  will  io  which  the  probate  has  been  oblaiaed  by  fraud 
upon  the  next  of  kin,  is  of  another  conaideraiion ;  and  Lord  Apsley,  in 
the  ease  of  Meadows  c.  The  Buchesa  of  Kingiton  (Amb.  762,)  recogoiaseB 
ihie  disiinoiion.  Bat  the  case  which  has  the  closest  resemblance  to  this 
it  Kerrichu.  Branahy,  decided  in  the  House  of  Lords  (7  Bro.  P.  C.457.) 
It  was  alleged  in  that  case,  that  the  will  had  been  ootaioed  by  fraud 
and  imposition  practised  on  the  testator ;  and  the  Chancellor,  Lord  Mao 
olesfield,  was  of  that  opinion,  and  pronounced  a  decree,  Ibe  effect  of 
which  was  to  deprive  the  legatee  of  all  benefit  under  it.  It  is  true, 
that  the  prayer  of  the  bill  waa,  that  iha  will  might  be  cancelled ;  but 
the  decree  did  not  do  more  than  direct  the  legatee  to  accouot  for  the 
testator's  personal  estate,  end  that  what  shonld  appear  Io  be  in  his  hands 
should  be  paid  over  to  the  plaintiff,  and  that,  if  neeesaary,  the  plaintiff 
ahould  be  at  liberty  io  use  the  legatee's  name  to  get  in  the  debts  or  other 
personal  estate  of  the  testator  ;  in  substance  declaring  him  a  truatee  for 
the  plaiotiff.  But  tbia  judgment  waa  revcraed  on  appeal  in  the  House  of 
Lorda.     It  waa  suggested  at  the  bar,  upon  the  argument  iu  the  present 

■  See  Gonid  p.  Gould,  3  Story,  R.  5S7. 
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the  Courts  of  Common  Law.'     But  there  are  many 
oases,  in  which  fraud  is  utterly  irremediable  at  law; 


cue,  thst  lbs  decree  might  perhaps  h&ve  been  leveraed  on  the  meitts. 
Thftt,  faowsTer,  fau  not  been  the  uaderstanding  of  [be  profesaioii,  and 
LoidHiidnicke,  who  probably  w&s  acqaaiated  with  the  historj  of  the 
oaae,  exptesslj  slaiea  in  Bainsley  v.  Fowel,  that  it  was  decided  od  the 
qaeatioD  of  jurisdiolion.  Loid  Eldon  also,  in  Ex  parts  Fearon  (5  Tea. 
683 ;  see  p.  647,]  observes  that  it  wag  detetmiaed  b  Eenich  v.  Bnuaby, 
that  this  Court  could  not  take  any  cosnizance  of  wills  of  personal  estate, 
as  to  matters  of  fraud,  I  am  of  opiaion,  therefore,  as  welt  on  authotitjas 
on  principle,  that  the  deiminGr  was  proper,  and  ought  to  have  been  sus' 
tuned."  Again  in  Price  t>.  Dewhurst,  4  Mylee  &.  Craig,  R.  76^  80,  81 ; 
,  Lord  ColIeDham  said :  "  The  first  question  which  occurs  is,  how  can  ibis 
Coart,  in  administeriag  a  testator's  property,  take  any  notice  of  a  will  of 
which  no  probate  has  been  obtained  from  the  Eeclesisslical  Court  of  this 
country*  This  Court  Icnowa  nothing  of  any  will  of  personalty,  except 
sach  as  the  Eccleaiasiical  Court  baa,  by  the  probate,  adjudged  to  be  the 
list  will."  The  same  question  nccurred  before  the  Supreme  Court  of  ihe 
U.  8.  in  the  case  of  Gaines  and  wife  t>.  Chew  sod  others,  3  Howard, 
S.  Ct.  R.  619,  645,  646.  In  that  case,  Mr.  Jnetice  McLean  in  dsliTeriog 
the  opinion  of  the  Court  asid  :  —  "In  cases  of  fraud,  equity  has  a  concur- 
rent jurisdiction  with  a  court  of  law,  but  in  regard  to  a  will  charged  lo 
have  been  obtained  through  fraud,  this  rule  does  not  hold.  It  may  be  diffi- 
cult to  assign  any  very  satisfactory  reason  for  (his  exception.  That  exdu- 
sife  jurisdiction  over  the  piobate  of  wills  is  vested  in  another  tribnnal,  is 
the  only  one  that  can  be  given.  By  art.  1637  of  the  Civil  Code,  it  is  de- 
elated  that  '  no  testament  can  have  effect  unless  it  has  'been  presented  to 
the  judge,'  lie.  And  in  Ckppier  cf  aJ.  d.  Banks,  11  liOois  Sep.  693,  it  is 
held,  that  a  will  alleged  (o  be  lost  or  destroyed  and  wUch  has  never  been 
proved,  cannot  be  set  up  as  evidence  of  title,  in  an  action  of  revendlcation. 
In  Armstrong  e.  Admin istrators  of  Kosciuako,  IS  Wheat.  109,  this  court 
held,  that  an  action  for  a  legacy  could  not  be  sustained  under  a  will  which 
bad  not  Ijeeo  proved  in  this  country  before  a  court  of  probate,  though  it 
■nay  have  been  efieciive,  as  a  will.  In  the  foreign  coonir;  where  it  was 
made.    InTarvertr,  Tarrer  et  oJ.,  9  Peters,  IBO,  one  of  the  objects  of  Ihe 

1  1  FoDbl.  Eq.  ft.  1,  ch.  2,  S  3,  note  (u) ;  3  Black.  Comm.  451 ;  Webb 
V.  Cleverden,  a  Atk.  424  ;  Eerrich  o.  Branaby,  3  Pro.  Pail.  Caa.  358  ; 
S.  C.  7  Bro.  Pari.  Cas.  by  Tomlins,  p.  437 ;  Bennet  v.  Wade,  2  Atk.  334 ; 
Andrews  c.  Pavis,  2  Bro.  Pari.  Csa.  476  ;  Jeremy  Eq.  Jnri^.  B.  3,  Pi.  9, 
cb.  4,  ^  6,  p.  488, 189  ;  Pemberton  t>.  Pemberton.  13  Ves.  S97 ;  I  Hoven- 
deo  on  Frauds,  Introd.  17;  Cooper,  Eq.  PI.  136. 
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and  Courts  of  Ec[uity,  ia  relieving  against  it,  often 
go,  not  only  beyond,  but  even  contrary  to,  the  rules 


billbeiog  toMt  uide  tbeprobaleof  a  will,  the  eoun  »id, '  the  bill  oniiot 
be  aostained  for  the  poTpose  of  avoiding  the  probate.  That  thould  have 
been  done,  if  at  all,  hj  in  appeal  from  the  Court  of  Probate,  aecotdiog  to 
the  provisions  of  the  law  of  Alabama.'*  The  American  decieione  on  tbis 
subject  have  followed  the  Englisb  aathorities.  And  a  deliberate  consider- 
ation of  the  qaestion  leads  us  to  eay,  that  both  the  ^neral  and  local  law 
require  the  will  of  1813  to  be  proved,  before  any  title  can  be  boI  up  under 
it.  But  ibis  resolt  does  not  aothoTize  a  negalive  answer  to  the  second 
point.  We  think,  under  the  circamslances,  that  the  complainants  are  en- 
titled to  foil  and  explicit  answers  from  the  defendants  in  regard  to  the 
above  wills.  These  snswers  being  obtained  -  may  be  used  as  evidence 
before  the  Court  of  Probate  to  establish  the  will  of  1813  and  revoke  that 
of  1811.  tn  order  that  the  complainsnls  ma;  have  the  means  of  ftiaking, 
if  thej  shall  see  fit,  a  formal  application  to  the  Probate  Court,  for  the 
proof  of  the  lut  will  and  the  revocation  of  the  first,  having  ihe  answers  of 
the  execntors,  jurisdiction  as  to  this  matter  may  be  sustained.  And, 
indeed,  circamslances  may  arise,  on  this  part  of  the  case,  which  shall 
reqnire  a  more  definite  and  efficient  action  by  the  Circuit  Court.  Tor  if  the 
Probate  Coorl  shall  refuse  to  take  jurisdiciioq,  from  a  defect  of  power  to 
bting  the  ptriiea  before  it,  lapse  of  lime,  or  in  any  other  ground,  and  there 
shall  be  no  remedy  in  the  higher  courts  of  the  state,  it  may  become  the 
duty  of  the  Circuit  Court,  having  the  parlies  before  it,  to  require  them  to 
go  before  the  Coarl  of  Probates,  and  consent  to  the  proof  of  the  will  of 
1713,  and  the  revocation  of  that  of  1811.  And  should  this  procedure  fail 
to  procore  the  requisite  action  on  both  wills,  it  will  he  a  matter  for  grave 
ooneideration,  whether  the  inherent  powers  of  a  court  of  chancery  may  oot 
afford  a  remedy  where  the  right  is  clear,  by  establishing  the  will  of  1813. 
In  the  case  of  Barnesly  v.  Powell,  1  Ves.  sen.  119,  S84,  387,  above  dted, 
Lord  Hardwicke  decreed  that  the  defendant  should  consent,  in  the  Eccle- 
siaslioat  Court,  to  the  revocation  of  the  will  in  controversy  and  the  granting 
of  administration,  &.c.  If  (he  emergencies  of  the  case  ehsll  require  such  a 
coarse  as  above  indicated,  it  will  not  be  withoot  the  sanction  of  Loaisitna 
law.  The  twenty-first  article  of  the  Civil  Code  declares  that,  '  In  ravil 
matters,  where  there  is  no  express  law,  the  judge  is  bound  to  proceed  and 

•In  Trexlet  v.  Miller,  6  Iredell  Eq.  R.  34S,  it  was  held  that  a  Court 
of  Eqnily  has  no  power  to  fill  up  a  blank  in  a  will,  or  to  reetore  a  bequest, 
alleged  to  b«vB  been  originally  in  the  will,  but  frandaleatly  obliterated 
before  the  probate.  The  Court  mast  take  the  will  as  it  is  certified  from 
the  Probate  Court 
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of  law.'    And,  with  the  exception  of  wills,  as  above 
stated^  Courts  of  Equity  may  be  said  to  possess  a  gene- 


decide  sccordiog  to  eqaity.  To  decide  eqaiublj,  an  appe&l  is  to  be  m&de 
to  natural  lavr  and  reaaoa,  or  received  usages  where  positive  law  is  eileot.' 
This  view  seemed  to  be  DeceBsary  to  show  on  what  ground  and  for  what 
purpose  jurisdiction  maj  be  exercised  in  refereece  to  the  'will  of  IB13, 
Ihoagh  it  hia  not  been  admitted  to  probate."  See  also  Gengell  t>.  Home, 
9  Simons,  R.  680,  548  ;  Smith  v.  Spencer,  1  Yoonge  &  Coll.  N.  R.  75; 
Tackei  v.  Phipps,  3  Atlf.  R.  360;  Trembleslown  c.  Llojd,  1  Bligh. 
(N.S.)  R.  439;  Cannc.  Cano,  1  T.  Will.  733;  Dalslono.  Coatsworlh,  1 
P.  WilL  733;  Hampden  v.  Hampden,  cited  1  P.  Will.  733  ;  S.  C.  1  Bro. 
Pari.  Cas.  250 ;  Jones  c.  Jones,  3  Meriv.  R.iei;  S.  C.  7  Price,  R.  663; 
Bennett  u.  Wade,  S  Atk.  R.  S64 ;  Webb  r.  Claverden,  3  Alk.  434  ;  Mitf. 
Eq.  PI.  by  Jeremy,  35T ;  Belt's  Sopplt  to  Vesej,  74,  143  ;  Ridgwa;  r. 
Roberla,  4  Hare,  R.  116  ;  Ryves  v.  Doke  of  Wellington,  9  Beafan,  B. 
699;  Gould  c.  Gould,  3  Slorj,  R.  516.  I  use  the  qualified  language  of 
the  text,  thoagh  broader  language  is  oftea  nsed  by  elementarj  writers, 
who  assert  that  Couila  of  Equitj  have  jnTiadiction  to  relieve  againat  all 
frauds,  except  in  caaes  of  wills.  (See  Cooper  on  Eq.  Fl.  135  ;  1  Hoven- 
den  on  Frauds,  Introd.  p.  17.)  Lord  Hardwicke,  in  Chesterfield  v.  Jans- 
sen,  S  Vea.  166,  said  ;  —  "This  Court  baa  an  undoubted  jurisdiction  to 
lelieTS  aguoat  every  species  of  fraud."  Yet  there  are  some  cases  of 
frKud,  io  which  Equity  does  not  ordinarily  grant  relief;  as  in  warranties, 
misrepresentations,  and  frauds  on  the  sale  of  personal  property  ;  but 
leaves  the  parties  to  their  remedy  at  law.  So  also  iu  easea  of  deceitful 
letters  of  credit.  See  Boaaell  v.  Clark's  Ex'rs  7  Cranch,  89.  But  Lord 
Eldon  baa  intimated,  that  in  such  cases  relief  might  also  be  bad  in  Eqaliy  ; 
Erana  v.  Bicknell,  6  Vea.  183 ;  and  Mr.  Chancellor  Kent  baa  affirmed  the 
same  doctrine;  Bacon  c.  Btonaon,  7  Johns.  Ch.  301.  In  Hard  wick  o. 
Foibee's  Admr'a,  (1  Bibb,  Ky.  R.  313,)  the  Court  said  :  — ."  It  is  a  well 
•ettled  rule  of  law,  that  wherever  a  matter  reapects  personal  chattels,  and 
lies  merely  in  damages,  the  remedy  is  at  law  only,  and  for  these  reasons ; 
1st.  because  Conrts  of  law  are  as  adequate  as  a  Court  of  Chancery,  to 
grant  complete  and  efieetual  reparation  to  the  party  injured ;  3d.  becauae 
the  aacertaioment  of  damages  ia  peculiarly  the  provmce  of  a  jury."  And 
the  Court  farther  anggested,  that  the  same  principle  applied  to  a  ratable 
deduction  for  fraud  in  like  caaea.  But  that  a  Court  of  Equity  might  pro- 
perly interfere  in  snch  cases,  to  set  aside  and  vacate  the  whole  contract,  at 
the  instance  of  a  party  injured,  in  a  ease  of  tupprtaiio  vert,  or  tuggesCio 
faiti;  not  entering  into  the  point  of  damages.  See  Waters  v.  Itlattjnglay, 
1  Bibb,  R.  S44.     Blaokwelt  v.  Oldham,  4  Dana,  196. 

1  I  Garth  V.  Cotton,  3  Atk.  755 1  Man  b.  Ward,  2  Atk.  S39;  Tren- 
chird  V.  Wanley,  2  P.  Will.  167. 

BQ.  JDR. —  VOL.  I.  IB 
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ral,  and  perhaps  a  universal,  concarrent  jurisdiction 
with  Courts  of  Law  in  cases  of  frauds  cognizable  in  the 
latter;  and  exclusive  jurisdiction  in  cases  of  fraud  be- 
yond the  reach  of  the  Courts  of  Law.^ 

$  185.  The  jurisdiction  in  matters  of  fraud  is  pro- 
bably coeval  with  the  existence  of  the  Court  of  Chan- 
.cery ;  and  it  is  equally  probable,  that,  in  the  early 
history  of  that  Court,  it  was  principally  exercised  in 
matters  of  fraud,  not  remediable  at  law>  Its  present 
active  jurisdiction  took  its  rise  in  a  great  measure  from 
the  abolition  of  the  Court  of  Star  Chamber,  in  the 
reign  of  Charles  the  First ;'  in  which  Court  the  plaintiff 
was  not  only  relieved,  but  the  defendant  was  punished 
for  his  fraudulent  conduct  So  that  the  interposition  of 
Chancery  before  that  period  was  generally  unnecessary/ 

§  186.  It  is  not  easy  to  give  a  definition  of  fraud  in 
the  extensive  signification  in  which  that  term  is  used 
in  Courts  of  Equity ;  and  it  has  been  said,  that  these 
Courts  have,  very  wisely,  never  laid  down  as  a  general 
proposition,  what  shall  constitute  fraud,*  or  any  general 
rule,  beyond  which  they  will  not  go  upon  the  ground  of 
fraud,  lest  other  means  of  avoiding  the  Equity  of  the 
Courts   should  be  found   oui'    EVaud  is  even  more 


1  Colt  v.  WoUtBton,  S  p.  Will.  150 ;  Sient  v.  Bailia,  3  P.  Will.  SSO ; 
Blight  V.  EynoT,  1  Bun.  390 ;  Chesterfield  v.  JaoiMn,  3  Ves.  155 ;  Femn 
.V.  Sanger,  SaTeis,  369;  ETana  v.  Bicknell,  6  Yea.  133;  Wainei  v. 
Daniels,  1  Wood  &  Min.  113. 

>  4  laai.  84. 

3  Stat  IB  Car.  I,  ch.  10. 

*  Fonbl.  Eq.  B.  I,  oh.  3,  HS ;  1  Madd.  Oh.  Pr.  89. 

C  Hortloek  t>.  Bailer,  10  Yea.  306. 

■  lAwley  o.  Hooper,  8  A.tk.  370. — Lord  Hardwieke,  in  hia  Letter  to 
Lord  Kamei,  of  the  30th  of  Jane,  I7S9,  (Parke's  Hiat.  of  Chan.  p.  506,) 
Bajs:  "As  to  relief  against  frsads,  no  invatiable  rules  can  be  established. 
Praad  is  iafinite  ;  and  were  a  Court  of  Eqnilj  once  to  lay  down  rules,  how 
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odious  than  force ;  and  Cicero  has  well  remarked ;  CWn 
auiem  dudbus  modis,  id  est,  out  vi,  out  frauds,  fiui  it^wrva  ; 
fraus,  quasi  vulpeeuliB,  vis,  leima  viddur.  Vtrumque  No- 
mine aUemsimum;  sed fraus  odio  diffna  maj'ore.^  Pothier 
says  that  the  term  fraudis  applied  to  every  artifice.made 
use  of  by  one  person  for  the  purpose  of  deceiving 
another.'  On  appeUe  Dol  ioide  espice  Scaiifiee,  dont 
quelqtCun  se  sert  pour  en  tromper  un  cmire?  Servins,  in 
the  Roman  Law,  defined  it  thus:  Dohm  malum  machi- 
nattonem  quondam  aUerim  decipienda  causd,  cum  a&ud 
simuMvr,  et  aUad  agitur.  To  this  definition  Labeo 
justly  took  exception,  because  a  party  might  be  cir- 
cumrented  by  a  thing  done  without  simulation ;  and, 
on  the  other  hand,  without  fraud,  one  thing  might  be 
done,  and  another  thing  be  pretended.  And  therefore 
he  defined  Fraud  to  be  any  cunning,  deception,  or  arti- 
fice, used  to  circumvent,  cheat,  or  deceive  another. 
Dolum  malum  esse  omnan  caiUditatem,  fallaeiam,  machina- 
tionem  ad  cireumvemendum,faUendum,  decipiendvm  oMerum, 
odMlitam.  And  thig  is  pronounced  in  the  Digest  to  be 
the  true  definition.    Zaieonis  De^to  vera  est} 

$  187.  This  definition  is,  beyond  doubt,  sufficiently 
descriptive  of  what  may  be  called  positive,  actual  frand. 


Ux  they  woald  go,  and  no  faithei,  in  exteoding  tbeii  lelief  against  tl,  or  to 
define  strictly  the  species  ci  eTidence  of  it,  ihe  jurisdiciion  would  be 
□limped,  and  perpotaallj  eluded  by  new  ichemes,  which  the  fertility  of 
man'g  inventioa  would  contrire-"  See  also  1  Domat,  Civil  Law,  B.  1, 
tit.  18,  ^3,  an.  1. 
iCic.  deOffio.  Lib.  l.ch.  13. 

■  I  Pothier  od  Oblig.  by  Evans.  Ft.  1,  ch.  1,  ^  1,  art  3,  n.SS,  p.  19. 

■  Pothier,  Tiaii6  deo.  Oblig.  Ft.  1,  ch.  1 ,  n.  28. 

<Dig.  Lib.  4,  til.  3,1.  1,  ^3;  Id.  Lib.  9,  til.  14, 1.  7,  ^  S.  See  also  1 
Domat,  CiT.  Law,  B.  1,  tit.  18,  ^  3,  o.  1.  See  also  1  Bell,  Comm.  B.  3, 
ch.  7,  ^  9,  art.  173 ;  Le  Neve  v.  Le  Neie,  3  Atk.  651 ;  9.  C.  1  Vei.  04 ; 
Ambler,  44S. 
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nhere  there  is  an  intention  to  commit  a  cheat  or  deceit 
upon  another  to  his  injary.'  But  it  can  hardly  he  said 
to  include  the  large  class  of  implied  or  constmctive 
frauds,  which  are  within  the  remedial  jurisdiction,  of  a 
Court  of  Bqulty.  Fraud,  indeed,  in  the  sense  of  a  Court 
of  Equity,  properly  includes  all  acts,  omissions,  and  con- 
cealments, which  involve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence,  justly  reposed,  and  are  inju- 
rious to  another,  or  by  which  an  undue  and  uncon- 
scientioua  advantage  is  taken  of  another.^  And  Conrts 
of  Equity  will  not  only  interfere  in  cases  of  fraud  to  set 
aside  acta  done ;  but  they  will  also,  if  acts  have  by  fraud 
been  prevented  from  being  done  by  the  parties,  inter- 
fere, and  treat  the  case  exactly  as  if  the  acts  had  been 
done.^ 

§  188.  Lord  Hardwicke,  in  a  celebrated  case,*  after 
remarking,  that  a  Court  of  Equity  has  an  undoubted 
jarisdiction  to  relieve  against  every  species  of  fraud, 
proceeded  to  give  the  following  enumeration  of  tiie 
diflferent  kinds  of  frauds.  First ;  Fraud,  which  is  dolus 
mahs,  may  be  actual,  arising  from  facts  and  circum- 
stances of  imposition,  which  is  the  plainest  case.  Se- 
condly ;  It  may  be  apparent  from  the  intrinsic  nature 
and  subject  of  the  bargain  itself;  such  as  no  man  in 
his  senses,  and  not  under  delusion,  would  make  on  the 
one  hand,  and  as  no  honest  and  fair  man  would  accept 


'  Mi.  JeTCmj  has  defined  fraud  to  be  »  deTice,  by  meam  of  nhich  one 
partj  hsa  taken  an  unconscientious  adraDtage  of  the  other.  Jeremy  on 
Eq.  Jnrisd.  B.  3,  Pt.  3,  p.  368. 

>  See  1  Fonbl.  £q.  B.  1,  ch.  S,  ^  3,  note  (r) ;  Chesteiiield  t>.  Juissen, 
3  Yes.  155,  156. 

3  Middteton  v.  Middleion,  1  Jac.  Jc  Walk.  96  ;  Lord  Wallhatn's  ease, 
cited  II  Ves.  698. 

*  Chesteiiield  f .  JanssBD,  Q  Ves.  1S5. 
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on  the  other;  which  are  inequltahle  and  uncoDscien- 
tions  bargainSj  aad  of  such  even  the  Common  Law 
has  taken  notice.'  Thirdly ;  Fraud,  which  may  he  pre- 
sumed from  the  circnmstances  and  condition  of  the 
parties  contracting ;  and  this  goes  farther  than  the  rule 
of  law,  which  is,  that  it  must  he  proved,  not  presumed. 
But  it  is  wisely  established  in  the  Court  of  Chancery, 
to  prevent  taking  surreptitious  advantage  of  the  weak- 
ness, or  necessity  of  another,  which  knowingly  to  do 
is  equally  against  conscience,  as  to  take  advantage  of 
his  ignorance.  Fourthly;  Fraud,  which  may  be  col- 
lected and  inferred,  in  the  consideration  of  a  Court  of 
Equity,  from  the  nature  and  circumstances  of  the  trans- 
action, as  being  an  imposition  and  deceit  on  other  per- 
sons, not  parties  to  the  fraudulent  agreement.  Fifthly ; 
Fraud  in  what  are  called  catching  bargains  with  heirs, 
reversioners,  or  expectants,  in  the  life  of  the  parents, 
which  indeed  seems  to  fall  under  one  or  more  of  the 
preceding  heads. 

U~  §  189.  Fraud,  then,  being  so  various  in  its  nature, 
and  so  extensive  in  its  application  to  human  concerns, 
it  would  be  difficult  to  enumerate  all  the  instances  in 
which  Courts  of  Equity  will  grant  relief  under  this 
head.  It  will  be  sufficient,  if  we  here  collect  some  of 
.  the  more  marked  classes  of  cases,  in  which  the  prin- 
ciples which  regulate  the  action  of  Courts  of  Equity 
are  fully  developed,  and  from  which  analogies  may  be 
drawn  to  guide  us  in  the  investigation  of  other  and 
novel  circumstances. 

§  190.  Before,  however,  proceeding  to  these  subjects, 
it  may  be  proper  to  observe,  that  Courts  of  Equity  do 


>  See  Jinies  r.  Hoigan,  1  Ler.  III. 
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not  restrict  themselves  by  tbe  same  rigid  rales  as 
Conrta  of  Law  do,  in  the  investigatioa  of  fraud,  and  in 
the  evidence  and  proofs  required  to  establish  it  It  is 
equally  a  mle  in  Courts  of  Law  and  Courts  of  Equity, 
that  fraud  is  not  to  be  presumed ;  but  it  must  be  esta- 
blished by  proofs.'  Circumstances  of  mere  suspicion, 
leading  to  no  certain  results,  will  not,  in  either  of  these 
Coarts,  be  deemed  a  sufficient  ground  to  establish  fraud.' 
On  the  other  hand,  neither  of  these  Courts  insists  upon 
positive  and  express  proofs  of  fraud ;  but  each  deduces 
them  from  circumstances  affording  strong  presumptions. 
But  Courts  of  Equity  will  act  upon  circumstances,  as 
presumptions  of  fraud,  where  Courts  of  Law  would  not 
deem  them  satisfactory  proois.*  In  other  words.  Courts 
of  Equity  will  grant  relief  upon  the  ground  of  fraud,* 
established  by  presumptive  evidence,  which  evidence 
Courts  of  Law  would  not  always  deem  sufficient  proof 
to  justify  a  verdict  at  law.  It  is  in  this  sense  that  the 
remark  of  Lord  Hardwicke  is  to  be  understood,  when  he 
said,  that  "fraud  may  be  presumed  from  the  circum- 
stances and  condition  of  the  parties  contracting ;  and 
this  goes  farther  than  tbe  rule  of  law,  which  is,  that 
fraud  must  be  proved,  not  presumed" *    And  Lord  Eldon 


1  Id  10  Coke,  R.  S6,  it  is  laid  down,  that  cOTin  shall  nsTer  be  intended 
ot  presumed  in  at  law,  if  it  be  expressly  averred  :  Qoi  odiosa  el  inbonesta 
noD  SQDt  in  lege  prEsnmenda,  et,  in  facto,  quod  se  habit  ad  bannii]  et 
mslam,  magis  de  bono,  qaaro  ds  malo,  prssumendnm  est.  And  this  ia  in 
oonformity  to  the  rule  of  the  civil  law.  Dolam  ex  indiciis  perspicuis  pro- 
ban  eonvenil.    Cod.  Lib.  2,  tit.  SI,  1.  6. 

»  Ttenchard  v.  Wanley,  3  P.  Will.  1S6 ;  Towosend  o.  Lowfield,  1  Tes. 
36  ;  3  Atk.  531 ;  Walker  v.  Sjmoods,  3  Swaost.  R.  01 ;  Bath  and  Mod- 
tagae'B  Case,  3  Ch.  Caa.  85  ;  1  Madd.  Ch.  Fr.  SOS ;  1  PonbL  £q.  B.  1. 
ch.  11,  4  8. 

3  See  Warner  p.  Daniels,  1  Wood.  &  Min.  103. 

*  OhesteiQeld  v.  Jansssn,  3  Ves.  155,  ISO. 
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.  has  illustrated  the  same  proposition  "by  remarking,  that 
a  Court  of  Equity  will,  as  it  ought,  in  many  cases  order  ■ 
an  instrument  to  be  delivered  up,  as  unduly  obtained, 
which  a  jury  would  not  be  justified  in  impeaching  by 
the  rules  of  law,  which  require  fraud  to  be  proved,  and 
are  not  satisfied,  though  it  may  be  strongly  presumed.' 
$  191.  One  of  the  largest  classes  of  cases,  in  which 
Courts  of  Equity  ate  accustomed  to  grant  relief,  is 
where  there  has  been  a  misrepresentation,  or  suggeiUo 
falsi?  It  is  said,  indeed,  to  be  a  very  old  head  of 
Equity,  that,  if  a  representaUon  is  made  to  another 
person,  goiog  to  deal  in  a  matter  of  interest,  upon  the 
faith  of  that  representation,  the  former  shall  make  that 
representation  good,  if  he  knows  it  to  be  false.^  To 
jufitify,  however,  an  interposition  in  such  cases,  it  is  not 
only  necessary  to  establish  the  fact  of  misrepresent- 
ation ;  but  that  it  is  in  a  matter  of  snhstance,  or  import- 
ant to  the  interests  of  the  other  party,  and  that  it 
actually  does  mislead  him.*  For,  if  the  misrepresent- 
ation was  of  a  trifling  or  immaterial  thing ;  or  if  the 
other  party  did  not  trust  to  it,  or  was  not  misled  by  it ; 
or  if  it  was  vague  and  inconclusive  in  its  own  nature ; 
or  if  it  was  upon  a  matter  of  opinion  or  fact,  equally 
open  to  the  inquiries  of  both  parties,  and  in  regard  to 
which  neither  could  be  presumed  to  trust  the  other ;  in 
these  and  the  like  cases  there  is  no  reason  for  a  Court 


1  Fallager  v.  Cluk,  18  Vea.  183. 

s  Brodeiick  v.  Brodetick,  I  P.  WiU.  S40 ;  Jarrie  v.  Dake,  1  Vetn.  20 ; 
Etsdb  t>.  Bickaell,  6  Ves.  173,  163. 

3  Ev&iis  D.  Biobnell,  6  Ves.  173.  183.      ' 

*  NeTille  D.  WilkinBon,  1  Bro.  Cb.  R.  646  ;  Turner  v.  Hartoy,  Jacob, 
Rep.  17B ;  1  Fonbl.  Eq.  B.  1,  ch.  3,  ^  8 ;  Small  v.  Atwocx],  1  Tounge,  R. 
407,  461  i  S.  C.  in  AppeftI,  6  Clark  &  FinoeU.  339, 395  ;  Hongh  v.  Rieb- 
aiitoD,  3  Suaj,  R.  659. 
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of  Equity  to  interfere  to  grant  relief  npon  the  ground 
of  fraud.' 

S  192.  Where  the  party  intentionally,  or  by  design^ 
misrepresents  'a  material  fact,  or  produces  a  false  im- 
pression,' in  order  to  mislead  another,'  or  to  entrap 
or  cheat  him,  or  to  obtain  an  undue  advantage  of 
him ;  in  eveiy  such  case  there  is  a  positire  fraud  in 
the  truest  sense  of  the  terms.*  There  is  an  evil  act 
with  an  evil  intent ;  dohan  tnaium  ad  circvmvemendnm. 
And  the  misrepresentation  may  be  as  well  by  deeds 
or  acts,  as  by  words ;  by  artifices  to  mislead,'  as  well 
as  by  positive  assertions.'  The  Civil  Law  has  well 
expressed  this,  when  it  says :  DoJo  maio  pactum  jH, 
giioUens  eircumscrihendi  aUerius  causd,  aiiud  Offiiur,  et  aUud 
Offi  simvMvri'  And  ag^n :  Do&im  malum  6  se  tAesse 
prceatere  venditor  dshet,  gvi  non  tanima  m  eo  eat,  qui  fal- 
lendi  causd  obscurd  hcpnivr,  sed  etiam,  qui  insi^os^  ohscuri 
dtasimvlat'  The  case  here  put  falls  directly  within  one 
of  the  species  of  frauds  enunierated  by  Lord  Hard- 


1  See  1  Domat,  B.  1,  tit.  18,  §  3,  ui  2 ;  Tiower  v.  Newcome,  3  Metiv. 
R.704;  SKeot,  Comm.  Lect.  39,  p.  481,  (9d  edit.);  Atnood  v.  Small, 
6  curb  &Fiiinell.S33,  233;  S.  C.  Small  v.  Alwood,  ia  Conn  of  Ezehe- 
qner,  1  Yoange,  R.  407. 

>  See  Laidliw  v.  Organ,  3  Wheaton,  R.  178, 195 ;  Pidcock  v.  Bishop, 
3  B.  &  Creuw.  605  ;  Smith  o.  Tbe  Bank  of  Scotland,  1  Dow,  Pari.  R. 
73  ;  Etbds  o.  Bicknell,  6  Vea.  173,  183. 

3  See  Tbe  Stau  n.  Holloway,  8  Btackf.  45. 

4  Atwood  V.  Small,  B  Clark  &  Fiaoell.  R.  232,  S33 ;  S.  C.  in  Conrt  of 
Excfaequer,  IToau^,  R.  407  j  Tajlot  v.  Aahton,  11  Meea.  &  Welsb. 
401 ;  Warner  v.  Daniela,  1  Wood.  &  Hio.  103. 

e  See  Chiaolm  v.  Gadaden,  1  Sinibh.  330. 

a  3  Black.  Comm.  165  ;  9  Kent,  Comm.  Leet.  39 ;  p.  484,  (3d  edit.)  ; 
LaidUw  p.  Organ,  3  Wheaton,  195;  1  Dow,  Pail.  R.  273. 
7  Big.  Lib.  8,  tit.  14, 1.  7,  ^  9. 
e  Dig.Lib.  IB.Ut.  1, 1.43,^S;Polhiet  do  Tente.n.  334,  337,238. 
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wicke,  to  wit.  fraud  arising  from  facts  and  circum- 
stances of  imposition.' 

§  193.  Whether  the  party,  thus  misrepresenting  a   , 
material  fact,  knew  it  to  be  false,  or  made  the  asser-   I 
tion  withoat  knowing,  whether  it  were  true  or  false,  is   | 
wholly  immaterial ;  ^  for  the  affirmation  of  what  one 
does  not  know  or  believe  to  be  true   is  equally,  in 
morals  and  law,  as  unjustifiable  as  the  affirmation  of 
what  is  known  to  be  positively  false.^    And  even  if 
the  party  innocently  misrepresents  a  material  fact  by 
mistake,  it  is  equally  conclusive,  for  it  operates  as  a 
surprise  and  imposition  upon  the  other  party .^ 


1  Chesieifield  v.  J&nsBen,  2  Ves.  155.  —  Id  Neiille  c.WilkinBon,  1  Bro. 
Ch.  B.  516,  the  Lord  Chancellor  (Thutlow)  said  :  "  II  has  been  aaid,here 
ia  no  eTidence  of  actual  TraDd  on  R. ;  bat  only  a  combinatioa  to  derrand 
him.  A  Court  of  Justice  would  make  itself  lidieuloua,  if  it  permitted 
auch  B  distinction.  MisrepTcaentation  of  circa m stances  is  admitted,  and 
there  is  positively  a  deception."  And  he  added;  "  If  a  man,  upon  a  treaty 
fot  any  contract,  will  make  a,  false  representation,  by  means  of  which  he 
pals  the  party  bargaining  under  a  mistake  upon  the  tcrma  of  the  bargun, 
it  is  a  fraud.    It  roisleads  the  pailiea  contracting,  on  the  subject  of  the 

"  See  Wright  v.  Snowe,  2  De  Gei  &  Smale,  321. 

3  Ainslie  v.  Mendlycolt,  9  Ves".  21 ;  Graves  o.  White,  Freem.  R.  57. 
See  also  Pearson  v.  Morgan,  2  Sro.  Ch.  R.  389  ;  Poster  v.  Charles, 
6  Ring.  B.  396  ;  S.  C.  7  Ring.  R.  105  ;  Taylor  v.  Ashton,  11  Mees.  & 
Welsh.  401 ;  Smith  v.  Mitchell,  6  Georgia,  K  458 ;  Hazard  t>.  Irwin,  18 
Pick.  85.  See  also  Doggett  v.  Emerson,  3  Story,  C.  C.  733 ;  Hough  o. 
Richardson,  Id.  691 ;  Mason  v.  Crosby,  1  Wood.  &  Minot,  353 ;  Smith 
0.  Babcock,  3  Id.  246 ;  Hammatt  n.  Bmerson,  27  Maine,  308. 

*  See  Peaiaoo  e.  Morgan,  3  Bro.  Ch.  R.3B9j  Ruirotrs  tr.  Locke,  10 
Vea.  475  ;  De  Hanville  v.  Complon,  1  Ves.  &  B.  35S  ;  El  parte  Carr, 
3  Ves.  &  B.  Ill;  1  Marsh,  on  Insur.  B.  1,  ch.  10,  ^  1;  Carpenter  d. 
American  Ina.  Co.  1  Story,  R.  57.  In  Pearson  o.  Morgan,  2  Bro.  Ch.  R, 
385,  S88,  the  case  was,  that  A,  being  interested  in  an  estate  in  fee, 
which  was  charged  with  £8,000,  in  favoi  of  B,  was  applied  to  by  C,  who 
was  about  to  lend  money  to  B,  to  know  if  the  .£8,000  was  stilt  a  sabaiat- 
ing  charge  on  the  eaiaie.  A  slated  that  it  was,  and  C  lent  his  mon^ 
to    B  accordingly ;  it  appeariog  afierwarda  that  the  charge  had  been 
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[§  193  a.  The  same  general  principles  apply,  whether 
the  fraud  was  perpetrated  by  the  party  directly  inte- 
rested, or  by  an  agent,  if  it  be  adopted  by  the  prin- 
cipal. If  the  latter  persists  in  taking  the  benefit  of 
his  agent's  fraud,  it  is  immaterial  whether  the  fraud 
was  originally  concocted  by  the  principal  or  by  the 
agent ;  the  principal  will  be  held  implicated  to  the  fullest 
extent,  if  he  adopts  the  acts  of  his  agent'  But  where 
the  alleged  frand  by  a  vendor  of  real  estate  consisted 
in  a  fraudulent  concealment  of  a  right  of  way  over  the 
premises,  proof  of  concealment  by  the  vendor's  agent 
has  been  held  not  sufficient  to  set  aaide  the  purchase ; 
there  must  be  proof  of  direct  personal  knowledge  and 
concealment  by  the  principal  himself.  And  constructive 
knowledge  of  an  agent,  or  knowledge  acquired  by  him, 
otherwise  than  as  agent  for  such  sale,  of  a  iact,  the 
non-communication  of  which  is  made  the  ground  of 
relief  against  the  purchase,  does  not  at  all  affect  the 
contraci'] 

§  194.  These  principles  are  so  consonant  to  the 
dictates  of  natural  justice,  that  it  requires  no  argument 
to  enforce  or  support  them.  The  principles  of  natural 
justice  and  sound  morals  do,  'indeed,  go  farther ;  and 
require  the  most  scrupulous  good  faith,  candor,  and 
truth,  in  all  dealings  whatsoever.  But  Courts  of  Jus- 
tice generally  find  themselves  compelled  to    assign 


Mlufied,  it  was,  DereitheleM,  held,  that  lh«  monej  lent  was  a  charge  on 
the  lands  in  the  hands  of  A'a  heirs,  beeaase  he  either  knew,  or  ought  to 
hare  knowD,  the  fact  of  satisfaction,  and  his  represeolation  was  a  fnad 
onC. 

1  FiUsioamons  v.  Joslin,  31  VermoDt,  B.  129,  where  the  subject  is 
ablj  esamined  by  RedSeld,  J.,  and  the  case  of  Comfoot  t>.  Fowke,  6  H. 
&  W.  356,  is  condemned.    See  Fuller  v.  Wilson,  3  Ad.  &  Eli.  N.  S.  58. 

3  Wilde  0.  Gibson,  I  House  of  Lords  Caaes,  605. 
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limits  to  the  exercise  of  their  jurisdiction,  far  short  of 
the  principles  deducible  ex  (Bguo  et  bono;  and,  with 
reference  to  the  concerns  of  human  life,  they  endeavor 
to  aim  at  mere  practical  good  and  general  convenience. 
Hence  many  things  may  be  reproved  in  sound  morals, 
which  are  left  without  any  remedy,  except  by  an  appeal 
m  foro  conacierUicB  to  the  party  himself.^  Pothier  has 
expounded  this  subject  with  his  usual  force  and  ster- 
ling sense.  "  As  a  matter  of  conscience,"  (says  he,) 
''any  deviation  from  the  most  exact  and  scrupulous 
sincerity  is  repugnant  to  the  good  faith  that  ought  to 
prevail  in  contracts.  Any  dissimulation  concerning  the 
ol^ect  of  the  contract,  and  what  the  opposite  party  has 
an  interest  in  knowing,  is  contrary  to  that  good  faith ; 
for,  since  we  are  commanded  to  love  our  neighbor  as 
ourselves,  we  are  not  permitted  to  conceal  from  him 
any  thing  which  we  should  be  unwilling  to  have  had 
concealed  from  ourselves  under  similar  circumstances. 
But  iQ  civil  tribunals  a  person  cannot  be  allowed  to 
complain  of  trifling  deviations  from  good  faith  in  the 
party,  wiCh  whom  he  has  contracted.  Nothing,  but 
what  is  plainly  injurious  to  good  iaith,  ought  to  be 
there  considered  as  a  fraud,  sufficient  to  impeach  a 
contract ;  such  as  the  criminal  manoeuvres  and  artifices 
employed  by  one  party  to  induce  the  other  to  enter 
into  the  contract  And  these  should  be  fully  substan- 
tiated by  proof  Dohim  rum  nisi  perspictds  mdiciis  pro- 
hari  eonvemt." ' 

^  195.  The  doctrine  of  law,  as  to  misrepresentation. 


1  Foihier  de  Vente,  n.  384,  S35,  839. 

*  1  Potbiec  on  Oblig.  b;  Evftua,  p.  19,  d.  30;  Cod.  Lib.3,  lit.  31,1.  e; 
Taylor  r.  Fleet,  4  Baiboar,  S.  C.  B.  107 ;  Irrine  d.  Eiikpauick,  5  Eog. 
Ltw  &  £q.  R.  17. 
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being  in  a  practical  view  sach,  as  has  been  already 
stated,  it  may  not  be  without  use  to  illustrate  it  by 
some  few  examples.  In  tbe  first  place,  the  misrepre- 
sentation must  be  of  something  material,  constituting 
an  inducement  or  motivo  to  the  act  or  omission  of  the 
other  party,  and  by  which  he  is  actually  misled  to  his 
injury.'  Thus,  if  a  person  owning  an  estate,  should 
sell  it  to  another,  representing  that  it  contained  a 
valuable  mine,  which  constituted  an  indacement  to  the 
other  side  to  parchase,  and  the  representation  were 
utterly  false,  the  contract  for  the  sale,  and  the  sale 
itself,  if  completed,  might  be  avoided  for  fraud ;  for  the 
representation  would  go  to  the  essence  of  the  contract* 
[So,  where  one  wishing  to  sell  a  public  house  falsely 
represented  that  the  monthly  receipts  amounted  to 
such  a  sum.^  So,  of  a  representation  that  the  estate 
was  in  the  county  of  A,  but  which  was,  in  fact,  in 
another  county.*]  But  if  he  should  represent  that  the 
estate  contained  twenty  acres  of  wood-land  or  meadow, 
and  the  actual  quantity  was  only  nineteen  acres  and 
three  quarters,  there,  if  the  difference  in  quantity 
would  have  made  no  difference  to  the  purchaser  in 
price,  value,  or  otherwise,  it  would  not,  on  account  of 
its  immateriality,  have  avoided  the  contract'  [So,  a 
representation  that  a  certain  spring  of  water  was  on  the 


1  PhUlips  ■>.  Duke  or  BackB,  1  Vetn.  S37  ;  1  Fonbl.  Eq.  B.  I,  ch.  3, 

s  See  Lowndee  v.  Lane,  3  Coz,  R.  363. 

3  Fbilmoie  v.  Hood,  6  Scoll,  627. 

«  Best  D.  Stow,  2  Sandf.  Ch.  R.  298. 

6  See  ihe  Motria  Canal  Co.  o.  Emmett,  9  Paige,  R.  168 ;  Stebbina  t. 
Eddy,  4  Mason,  E.  414  ;  3  Fieem.  li.  107  ;  Winston  v.  Gwatdmey,  S  B. 
Monroe,  19 ;  Twypont  v.  Watcop,  Finch,  R.  310  ;  Winch  v.  Wiachesler, 
1  Ves.  St  Beam.  3TS.    [Bat  see  EUiot  v.  Beui,  9  Ala.  773.] 
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land,  bat  which  was  fotind  to  be  jast  without  the  limits, 
will  not  avoid  the  coDtract,  the  spring  not  being  a 
material  inducement  to  the  parchaser.^]  So,  if  a  person 
should  sell  a  ship  to  another,  representing  her  to  be 
five  years  old,  of  a  c^^tain  tonnage,  coppeced  and 
copper-fastened,  and  fully  equipped,  and  found  with 
new  sails  and  rigging ;  either  of  these  representations, 
if  materially  untrue,  so  as  to  affect  the  essence  or 
value  of  the  purchase,  would  avoid  it.  But  a  trifling 
difference  in  either  of  these  ingredients,  in  no  way 
impairing  the  fair  value  or  price,  or  not  material  to  the 
purchaser,  would  have  no  such  effect  Thus,  for 
instance,  if  the  ship  was  a  half  ton  less  in  size,  was 
a  week  more  than  five  years  old,  was  not  copper- 
&stened  in  some  unimportant  place,  and  was  defi- 
cient in  some  trifling  rope,  or  had  some  sails,  which 
were  in  a  very  slight  degree  worn;  these  difierences 
would  not  avoid  the  contract.  [So,  of  a  misrepre- 
sentation by  a  horse  dealer,  as  to  the  place  where  he 
purchased  the  horse,  offered  by  him  for  sale  ^] ;  for 
under  suoh  circumstances,  the  difference  must  be 
treated  as  wholly  inconsequential.^  The  rule  of  the 
Civil  Law  would  here  apply;  Em,  bond  fide  vendiia 
propter  mimmam  causam  itiempta  fim  rum  debit.* 
Indeed,  it  may  be  laid  down  as  a  general  rule, 
that,  when  the  sale  is  fair,  and  the  parties  are 
equally  innocent,  and  the  thing  is  sold  in  gross, 
by  Uie  quantity,  by  estimation  and  not  by  mea- 
surement,  a  deficiency  will  not  ordinarily  entitle  a 


1  WinatoDo.  Gwatbmey,  B  B.  Mooioe,  19. 
s  Gedde*  v.  Penniagton,  S  Dow,  150. 

3  See  1  Donut,  B.  I,  tit.  9,  ^  II,  »l.  19. 

4  Dig.  Lib.  18,  tit.  1, 1.  Qi  ;  1  Dcunat,  B.  1,  tiU  2,  ^  11,  ut.  3. 

80.  IDR.  — TOb.  I.  SO 
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party  to  relief,  either  by  an  allowance  for  the  defi- 
ciency, nor  by  a  rescission  of  the  contract.^  Thus,  for 
example,  the  sale  of  a  farm  by  known  boundaries, 
containing  hy  estimation  a  certain  number  of  acres, 
will  bind  both,  parties,  whether  the  farm  contains 
more  or  less.^ 

^  196.  So,  if  an  executor  of  a  will  should  obtain 
a  release  from  a  legatee,  upon  a  representation  that 
he  had  no  legacy  left  him  by  the  will,  which  was 
false  ;^  or,  if  a  devisee  should  obtain  a  release  from 
the  heir  at  law,  upon  a  representation  that  the  wUl 
was  duly  executed,*  when  it  was  not;  in  each  of  these 
cases  the  release  might  be  set  aside  for  fraad.^  But  if, 
in  point  of  fact,  in  the  first  case,  the  legacy,  though 
pven  in  the  will,  had  been  revoked  by  a  codicil ;  or, 
in  the  second  case,  if  the  will  had  been  duly  execnted, 
although  not  at  the  time,  or  in  the  manner,  or  under 
the  circumstances,  stated  by  the  devisee ;  the  nusrepre- 
sentation  would  not  avoid  the  release,  because  it  is 
immaterial  to  the  rights  of  either  party. 

$  197.  In  the  next  place,  the  misrepresentation 
must  not  only  be  in  something  material,  but  it  must 
be  in  something  in  regard  to  which  the  one  party 
places  a  known  trust  and  confidence  in  the  other."    It 


1  Stebbina  v.  Eddy,  4  Masop,  R.  414  ;  Monis  Cuial  Co.  e.  Eumett, 
9  Paige,  R.  168. 

3  Ibid. ;  Ante,  ^  144  a. 

3  JarriB  «.  Duke,  I  Vera.  19. 

*  Brodeiick  v.  Brodericlc,  1  P.  WiU.  339,  240  ;  Faaey  d.  Desboavrie, 
3P.Vrill.318,  320. 

B  [As  to  MttiDg  aside  a  leleaae  on  accoQnt  of  fraad,  aee  Feiris  v. 
Ciavford,  3  Deoio,  595.] 

<  See  Smith  v.  Tfae  Bank  of  Scotland,  1  Dow,  Far],  R.  ST6  ;  Laidlaw 
V.  Organ,  2  Wheatoi),  R.  178,  199  ;  ETaos  v.  BiokQell,  6  Tea.  173,  183 
to  193. 
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mnst  not  be  a  mere  matter  of  opinion/  equally  open 
to  both  parties  for  examination  and  inciairy,  wbere 
neither  party  is  presumed  to  trust  to  the  other,  but 
to  rely  on  his  own  judgment  Not  but  that  misrepre- 
sentation, even  in  a  matter  of  opinion,  may  be  relieved 
against  as  a  contrivance  of  fraud,  in  cases  of  peculiar 
relationship  or  confidence,  or  where  the  other  party 
has  justly  reposed  upon  it,  and  has  been  misled  by  it 
But,  ordinarily,  matters  of  opinion  between  parties, 
dealing  upon  equal  terms,  though  falsely  stated,  are 
not  relieved  against ;  because  they  are  not  presumed 
to  mislead,  or  influence  the  other  party,  when  each 
has  equal  means  of  information.  Thus,  a  false  opinion, 
expressed  intentionally  by  the  buyer  to  the  seller,  of 
the  value  of  the  property  offered  for  sale,  where  there 
is  no  special  confidence,  or  relation,  or  infiuence  be- 
tween the  parties,  and  each '  meets  the  other  on  equal 
grounds,  relying  on  his  own  judgment,  is  not  suffi- 
cient to  avoid  a  contract  of  sale.^  In  such  a  case, 
the  maxim  seems  to  apply;  Sdeniia,  tdraique  par^pc^es 
contrahentes  facU? 

1  See  FeTBon  c.  Sangei,  1  Wood.  St  Mid.  146 ;  Wuaet  v.  D&niels, 
Id.  98. 

0  But  sea  Will  d.  Stabbs,  1  Madd.  R.  80;  C&dman  v.  Homer,  18  Ves. 
10 ;  2  Kent,  Comm.  Lect.  39,  p.  485,  (4ih  edit.)  —  A  miataken  opinion  of 
the  ralae  of  property,  if  honeaily  entert&ined,  and  ataied  u  opinioD 
merBl;,  unaecomp&nied  b;  any  asseriioa  ot  statemeDt  antme  in  fact,  can 
nerer  be  coaudered  u  9.  fraadalent  misiepretentatioit.  Hepbarn  v. 
Dunlop,  I  Wheaton,  R.  180 ;  Irrine  tr.  Eiikpatriok,  3  Eng.  Law  it  Eq. 
R.  17. 

3  1  Marshall  on  Inenr.  B.  1,  ch.  II,  f)  3,  p.  473  ;  1  Domat,  B.  1,  tit  S, 
}  11,  art.  3,  11,13.  —  Mr.  Chancellor  Kent  has  exponnded  the  doettioa 
on  this  subject  iritb  admirable  clearness  and  itreogtb  in  the  follDwing 
passage  of  hie  Commentaries.  (Vol.  3,  Lect.  39,  p.  484,  485,  4th  edit.) 
"  When,  honreTer,  the  means  of  informaiion  relative  to  facta  and  cir- 
eamstances,  affecting  the  value  of  the  commodity,  are  eqaally  acceaaible 
lo  both  parties,  and  neither  of  them  does  or  says  any  thing  tending  to 
impose  apon  the  other,  the  disclosuie  of  any  superior  knowledge,  which 
one  party  may  haie  otei  the  other,  as  to  those  facta  and  circumatuces. 
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§  198.  But  it  would  be  otherwise,  where  a  party 
kaowiogly  places  confidence  in  another,  and  acts  upon 
his  opinion,  believing  it  to  be  honestly  expressed-' 
Thus,  if  a  man  of  known  skill  and  judgment  in  paint- 
ings should  sell  a  picture  to  another,  representing  it  to 
have  been  painted  by  some  eminent  master,  as,  for 
instance,  hy  Reubens,  Titian,  or  Gorreggio,  and  it 
should  be  false ;  there  can  be  no  doubt  &&i  it  would 
be  a  misrepresentation,  for  which  the  sale  might  be 
avoided.^  And  the  same  principle  would  apply  in  a 
like  case,  if  he  should  falsely  state  his  opinion  to  be, 
that  it  was  a  genuine  painting  of  a  great  master,  with 
an  intent  to  influence  the  buyer  in  the  purchase,  and 


is  not  leqnUite  to  ihe  validitj  of  a.  contnct.  There  it  no  biemcb  of 
uiT  implied  eaafidence,  that  one  party  will  Dot  profit  by  bis  saperioi 
koowledge  u  to  facts  and  circDmstancee,  open  to  the  obsertaiioa  of  botb 
parlies,  or  equally  withio  the  reach  of  their  otdJaaTj  diligence  ;  because 
Deilber  party  reposes  ia  any  such  conGdence,  anless  it  be  specially  les- 
dered  or  required.  Each  one,  in  ordiDsry  cases,  judges  for  bimself,  and 
relies  coofidenlij,  and  perhaps  piesamptaonsly,  upon  the  sufficieifcy  of  his 
own  knowledge,  ikill,  and  diligence.  The  Common  Law  aSbrda  to  every 
one  ceawnable  protection  against  fread  in  dealing ;  but  it  does  not  go  to 
Ihe  romantic  length  of  giring  indemnity  sgsiott  the  conseiyieDcea  of  in- 
dolence and  folly,  or  a  careless  indifiereuce  to  the  oidinsry  and  accessible 
means  of  information.  It  reconciles  ihe'claims  of  conTenience  with  tha 
dniiea  of  good  ftitb,  to  erery  extent  compatible  with  the  interests  of 
commeice.  This  it  does  by  requiring  the  purchaser  to  apply  his  attention 
to  those  pariieulara,  which  may  be  aopposed  within  the  reach  of  his  ob- 
serfatiofl  and  jodgroont ;  and  the  vendor  to  commnnicale  those  particolan 
and  defects,  which  caonot  be  supposed  to  be  immediately  within  the 
reach  of  such  attention.  If  the  purchssei  be  wanting  of  aticDlioa  to  these 
points,  where  attention  woald  have  been  gnffieienl  to  protect  him  Itoib 
SDrprise  or  impoaition,  the  maxim,  Caveat  emptor,  ought  to  apply.  Even 
against  this  maxim  he  may  provide  by  requiring  the  veadDr  to  warrant 
that  which  the  lav  would  not  imply  to  be  warranted  ;  and  if  the  vendor 
be  wanting  in  good  faith.  Fides  servanda  is  a  rule  eqnally  enforced  at  Law 
and  in  Equity."     See  also  I  Domat,  B.  I,  tit.  2,  ^  U. 

1  See  ShaeOer  n.  Sleade,  7  Blackf.  17B. 

<  See  1  Pothiet  on  Oblig.  n.  17  to  SO,  and  note  (a)  ;  Atwood  v.  Small, 
6  Clark  &.  Fionell.  339,  S33  ;  S.  C.  1  Younge,  R.  407. 
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the  latter,  placing  conBdence  in  the  skill,  and  judg- 
ment, and  assertion  of  the  seller,  should  complete  the 
purchase  on  the  faith  thereof.  But  if  the  seller  should 
truly  represent  the  painting  to  be  of  such  a  master, 
and  add,  that  it  once  belonged  to  a  nobleman,  or  was 
fixed  in  a  church  (which  circumstances  he  knew  to  be 
untrue) ;  in  such  a  case,  if  the  representation  of  these 
collateral  circumstances  had  no  real  tendency  in  the 
mind  of  the  buyer  to  enhance  or  influence  the  pur- 
chase, it  would  not  avoid  the  contract.* 

5  199.  Nor  is  it  every  wilful  misrepresentation 
even  of  a  fact,  which  will  avoid  a  contract  upon  the 
ground  of  frand,  if  it  be  of  such  a  nature  that  the  otiier 
party  bad  no  right  to  place  reliance  on  it,  and  it  was 
his. own  folly  to  give  credence  to  it;  for  Courts  of 
Equity,  like  Courts  of  Law,  do  not  aid  parties  who  will 
not  use  their  own  sense  and  discretion  upon  matters  of 
this  sort^  This  may  be  illustrated  by  a  case  at  law, 
where  a  party,  upon  making  a  purchase  for  himself  and 
liis  partners,  falsely  stated  to  the  seller,  to  induce  him 
to  the  sale,  that  his  partners  would  not  give  more  for 
the  property  than  a  certain  price.    It  was  held,  that  no 


1  See  9  Kent,  Comm.  Lect.  39,  p.  482,  4B3,  (4th  edh.)  ;  Hill  v.  Giaj, 
1  Starkie,  R.  3S2.  [Hill  v.  Gra.j  has  sometimes  been  donbted,  bat,  as  it 
is  explained  in  the  late  oaae  of  Keates  e.  Cadogao,  S  £ng.  Law  Si  £q. 
R.  331,  it  ia  in  harmony  with  the  eunent  of  authorities.  Chief  Juitioe 
Jeiris  thero  obaerred  :  "  In  Hill  d.  Gray,  there  appeara  to  have  been  a 
poiitive  aggreasive  dteat.  Not  TemoTing  the  delasion  inio  which  the 
pntchaser  had  fallen,  of  sapposing  the  pietaie  to  have  been  one  of  Sic 
Felix  Agar's,  might  be  eqaiTaleot  to  hd  expreaa  miice presentation.] 

»  See  Trower  e.  Newcome,  3  Merir.  R.  704  ;  Scott  tt.  Hanson,  1  Si- 
mons, R.  13  ;  Fenton  v.  Browne,  16  Ves.  144  ;  2  Kent,  Comm.  Lect.  3S, 
p.  484,  48S,  (4tb  edit) ;  Id.  4B6,  487,  note  {b) ;  Dbtib  d. Meeker,  5  Johns. 
R.  354  ;  Hertey  v.  YouDg,  Yelr.  R.  21,  and  Metcalf 'a  note  ;  1  Domat, 
B.l,lit.!,^ll,art.ll,  12;  Sheiwood  v.  Salmon,  Day,  R.  138.  See 
JuHD  V.  Toolmio,  9  Ala.  662. 
20* 
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action  would  lie  at  law  for  a  deceitfal  representatioii  of 
this  sort  Lord  Ellenborongh  on  this  occasioD  expressed 
himself  ia  the  following  language,  which  presents  many 
suggestions,  applicable  to  the  subject  now  under  con- 
sideration. ''If "  (said  he)  ''an  action  be  maintainable 
for  such  a  false  representation  of  the  will  and  purpose 
of  another,  with  reference  to  the  proposed  sale,  should 
not  an  action  be  also  at  least  equally  maintainable  for  a 
false  representation  of  the  party's  own  purpose  ?  But 
can  it  be  contended,  that  an  action  might  be  maintained 
against  a  man  for  representing  that  he  would  not  give, 
upon  a  treaty  of  purchase,  beyond  a  certain  sum,  when 
it  could  be  proved,  that  he  had  said,  he  would  give 
much  more  than  that  sum  ?  And  supposing,  also,  that 
he  had  upon  such  treaty  added,  as  a  reason  for  his  resolv- 
ing not  to  give  beyond  a  certain  sum,  that  the  property 
was,  in  his  judgment,  damaged  in  any  particular  respect; 
and  supposing,  further,  that  it  could  be  proved  he  had, 
just  before  the  giving  such  reason,  said,  he  was  satisfied 
it  was  not  so  damaged ;  would  an  action  be  maintain-' 
able  for  this  untrue  representation  of  his  own  purpose, 
backed  and  enforced  by  this  false  reason  given  for  it  ? 
And,  in  the  case  before  us,  does  the  false  representation, 
made  by  the  defendant,  of  the  determination  of  his 
partners,  amount  to  any  thing  more  than  a  falsely 
alleged  reason  for  the  limited  amount  of  his  own  offer  ? 
And  if  it  amount  to  no  more  than  this,  it  should  be 
shown,  before  we  can  deem  this  to  be  the  sabject  of  an 
action,  that,  in  respect  of  some  consideration  or  other, 
existing  between  the  parties  to  the  treaty,  or  npon 
some  general  rule  or  principle  of  law,  the  party  treat- 
ing for  a  purchase  is  bound  to  allege,  truly,  if  he  state 
at  all,  the  motives  which  operate  with  him  for  treating, 
or  for  making  the  offer,  he  in  fact  makes*    A  seller  is 
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Ququestionably  liable  to  an  acUooof  deceit,  if  lie  fraud- 
nlently  represent  the  quality  of  the  thing  sold  to  be 
other  than  it  is,  in  some  particulars,  which  the  buyer 
has  not  eqaal  means  with  himself  of  knowing ;  or  if 
he  do  80  in  such  a  manner  as  to  induce  the  buyer  to 
forbear  making  the  inquiries,  which,  for  his  own  security 
and  advantage,  be  would  otherwise  have  made.  But  is 
a  buyer  liable  to  an  action  of  deceit  for -misrepresenting 
the  seller's  chance  of  sale,  or  the  probability  of  his  get- 
ting a  better  price  for  his  commodity,  than  the  price 
which  snch  proposed  buyer  offers?  I  am  not  aware  of 
any  case,  or  recognized  principle  of  law,  upon  which 
such  a  duty  can  be  considered  as  incumbent  upon  a 
party  bargaining  for  a  purchase.  It  appears  to  be  a 
false  representation  in  a  matter  merely  graiia  dictum  by 
the  bidder,  in  respect  to  which  the  bidder  was  under 
no  legal  pledge  or  obligation  to  the  seller  for  the  pre- 
cise accuracy  and  correctness  of  his  statement,  and 
upon  which,  therefore,  it  was  the  seller's  own  indiscretion 
to  rely  ;  and  for  the  consequences  of  which  reliance, 
therefore,  he  can  maiatain  no  action." ' 

$  200.  A  Court  of  Equity  would,  under  the  like 
circumstances,  probably  hold  a  somewhat  more  rigorous 
doctrine,  at  least,  if  the  party  appeared  to  have  been 
materially  influenced  by  the  representation  to  his  dis- 
advantage ;  and,  if  it  did  not  avoid  the  contract,  it 
would  refuse  a  specific  performance  of  it"  If  the 
seller  of  a  fiirm  should  falsely  affirm  at  the  sale,  that  it 


'  VeiDOD  f.  Eejs,  IS  East,  S37,  638;  Sngden  on  Vendors,  (7lh  edit.) 
p.  6.  See  »Iw>  Davis  v.  Meeker,  5  Johna.  R.  S54 ;  2  Kent,  Comm.  Leei. 
39,  p.  4Se,  and  note  {b) ;  Id.  4B7,  (Itb  edit.) ;  Maddeford  v.  AoBtwick, 
1  Sim.  SB. 

3  S  Kent,  Comm.  Leet.  39,  p.  186,  487,  and  ngte  {h),  (4th  edit.) ;  Bax- 
toD  o.  Lieter,  3  Atk.  366. 
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had  been  valued  by  two  persons  at  the  price,  and  (he 
assertion  had  induced  the  buyer  to  purchase  it,  the  con- 
tract would  certainly  not  be  enforced  in  Equity ;  and, 
upon  principle,  it  would  seem  to  be  void.  So,  if  a 
vendor,  on  a  treaty  for  the  sale  of  property,  should 
make  representations  which  he  knows  to  be  false,  the 
falsehood  of  which,  however,  the  purchaser  has  no 
means  of  knowing,  but  he  relies  oa  them,  a  Court  of 
Equity  will  rescind  the  contract  entered  into  upon  such 
treaty,  although  the  contract  may  not  contain  the  mis- 
representations.' But  then,  in  all  such  cases,  the  Court 
will  not  rescind  the  contract  without  the  clearest  proof 
of  the  fraudulent  misrepresentations,  and  that  they 
were  made  under  such  circumstances  as  show  that  the 
contract  was  founded  upon  them.' 

5  200  a.  On  the  other  hand,  if  the  purchaser,  choos- 
ing to  judge  for  himself,  does  not  avail  himself  of  the 
knowledge  or  means  of  knowledge  open  to  him  or  his 
agents,  he  cannot  be  heard  to  say,  that  he  was  deceived 
by  the  vendor's  misrepresentations  ;  for  the  rule  is. 
Caveat  empiory  and  the  knowledge  of  his  agents  is  as 
binding  on  Mm  as  his  own  knowledge.^  It  is  bis  own 
folly  and  laches  not  to  use  the  means  of  knowledge 
within  his  reach,  and  he  may  properly  impute  any  loss 
or  injury,  in  such  a  case,  to  his  own  negligence  and 
indiscretion.*  Courts  of  Equity  do  not  sit  for  the  pur- 
pose of  Telieving  parties,  under  ordinary  circumstances, 
who  refuse  to  exercise  a  reasonable  diligence  or  dis- 
cretion. 


1  Amood  V.  SduU,  6  Cluk  Si  Fionel.  R.  233,  S33. 

a  Ibid.  3  Ibid. 

*  [In  Spalding  e.  Hedges,  S  Bur,  240,  it  vraa  held  that,  if  a  party  made 
falae  lepreMQlatianB  of  a  fact  as  to  land  situated  in  a  diBtant  connti;,  it  Is 
imtoaleiial  that  tbe  other  party  had  coneot  Boaicei  of  iDfoimalion.] 
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i  201.  To  the  same  ground  of  unreasoiiablG  indis- 
cretion and  coofidencG,  may  be  referred  the  common 
language  of  paf&ng  and  commendation  of  commodities, 
which,  however  reprehensible  in  morals,  as  gross  exag- 
gerations, or  departures  from  truth,  are  nevertheless  not 
treated  as  frauds  which  will  avoid  contracts.  In  such 
cases  the  other  party  is  bound,  and  indeed  is  understood, 
to  exercise  his  own  judgment,  if  the  matter  is  eqnaJly 
open  to  the  observation,  examination,  and  skill  of  both. 
To  such  cases  the  maxim  applies ;  Simplex  commendaiio 
nott  6bUg(ft,  The  seller  represents  the  qualities  or  value 
of  the  commodity,  and  leaves  them  to  the  judgment  of 
the  buyer.'  The  Roman  Law  adopted  the  same  doc- 
trine. Ea  qucB  commendandi  causd  m  vendiivmbas  dicim- 
tur,  si  pajam  appareant,  vendUorem  non  obligant ;  velutij  si 
dicat  servum  apedoaum,  domum  bene  adificcdam?  But,  if 
thetaeans  of  knowledge  are  not  equally  open,  the  same 
law  pronounced  a  different  doctrine.  At,  si  dixcrU,  horrd- 
nem  Uteratum,  vel  artijicem,  prmsiare  debet ;  nam  hoc  ipso 
plvris  vmdidit?  The  misrepresentation  enhances  the 
price.  The  same  rale  will  apply  if  any  artifice  is  used 
to  disguise  the  character  or  quality  of  the  commodity;* 
or  to  mislead  the  buyer  at  the  sale ;  such  as  using  puf- 
fers '  and  anderbiddeis  at  an  auction,  or  other  sale ;  or 


1  2  KoDt,  Comm.  Lect  59,  p.  485,  (4th  eJit.) 

3  Dig.  Lib.  18,  lit.  1,1.  43. 

S  Difi-  Lib.  le,  tit.  1,1.43. 

*  2  Kent,  Comm.  Lect.  SB,  p.  4B2,  483,  4B4,  (4ih  edit.) ;  Tainet  v. 
Hurefi  Jacob,  R.  178. 

'  [Bat  qucTe,  whether  "  using  paSen  "  is  slooe  lafficient  to  Teecind  a 
sale,  unleBB  the  putchaser  was  iodaoed  thereby  to  pa;  more  than  the  article 
vaa  worth ;  or  at  least  mate  than  he  would  otherwise  haie  given.  See 
Tomlinsonr.SaTage,  Sired.  Eq.  It.430i  Latham  v.  Morrow,  fl  B.  Mon- 
roe, 630 ;  Teazie  o.  WiUiams,  3  Story,  633 ;  Wolfe  tr.  Lujstet,  1  Hal], 
146  ;  Natiooal  Fire  Int.  Co.  v,  Loomis,  11  Paige,  431.] 
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holding  out  false  colors,  and  thereby  taking  the  buyer 
by  surprise.' 

^  202.  In  the  next  place,  the  party  must  be  misled 
'  by  the  misiepresentation ;  for,  if  he  knows  it  to  be  false, 
when  made,  it  cannot  be  said  to  iofluenoe  his  conduct ; 
and  it  is  his  own  indiscretioQ,  and  not  any  fraud  or 
surprise,  of  which  he  has  any  just  complaint  to  make 
under  such  circumstancea" 

§  203.  And,  in  the  next  place,  the  party  must  hare 
been  misled  to  his  pr^udice  or  injury ;  for  Courts  of 
Equity  do  not,  any  more  than  Courts  of  Law,  sit  for 
the  purpose  of  enforcing  moral  obligations,  or  correcting 
unconscientious  acts,  which  are  followed  by  no  loss  or 
damage.  It  has  been  very  justly  remarked,  that,  to 
support  an  action  at  law  for  a  misrepresentation,  there 
must  be  a  fraud  committed  by  the  defendant,  and  a 
damage  resulting  from  such  fraud  to  the  plaintiff.'  And 
it  has  been  observed  with  equal  truth  by  a  very  learned 
Judge  in  Equity,  that  fraud  and  damage  coupled  toge- 
ther will  entitle  the  injured  party  to  relief  in  any  Court 
of  Justice.* 

5  203  a.  In  the  next  place,  the  defrauded  party  . 
may,  by  his  subsequent  acts,  with  full  Jmowledge  of  the 
fraud,  deprive  himself  of  all  right  to  relief  as  well  in 
Equity  as  at  Law.  Thus,  for  example,  if  with  full 
knowledge  of  the  fraud,  he  should  settle  the  matter  in 
relation  to  which  the  fraud  was  committed,  and  give  a 
release  to  the  party  who  has  defrauded  him,  he  would 

1  BromU;  v.  All,  3  Vea.  624  j  Smith  v.  Claike,  13  Ves.  483  ;  Twining 
V.  MoTiice,  2  firo.  Ch.  R.  330 ;  MarqniH  of  Towushend  tr.  Slaogroom, 
6  Vea.  338;  Bexwell  v.  Christie,  Cowpei,  B.  385 ;  1  Fonbl.  Eq.  B.  1, 
eh.  4,  ^  4,  note  (x) ;  Pickering  v.  DawBon,  4  Tanat.  E.  785. 

B  See  Pothiei  de  Vente,  n.  210. 

3  Vernon  v.  Keys,  12  Eaat,  637,  638. 

*  Bacon  v.  Bronaon,  7  Johns.  Chan.  B.  301 ;  Fellows  d.  Lotd  Gw;dji, 
1  Simons,  K.  63 ;  TamboU  e.  Gadsden,  3  Stiobh.  Eq.  R.  14. 


byGooglc 


OH.  VI.]  ACTUAL  FRAUD.  239 

lose  all  title  to  legal  and  equitable  relief.^  The  like 
rule  would  apply,  if  he  kuew  all  the  facts,  and  with 
such  full  information  he  coDtinued  to  deal  with  the 
party.5 

§  204.  Another  class  of  cases  for  relief  in  Equity  is, 
where  there  is  an  undue  concealment,  or  suppressio  vert, 
to  the  injury  or  prejudice  of  another.^  [A  suppream 
vert  is  as  fatal  as  a  suggestio  fdki.*\  It  is  not  eyery  con- 
cealment, even  of  facts  material  to  the  interest  of  a 
party,  which  wilt  entitle  him  to  the  interposition  of 
a  Court  of  Equity.  The  case  must  amount  to  the  sup- 
pression of  facts,  which  one  party,  under  the  circum- 
stances, is  bound  in  conscience  and  duty  to  disclose  to 
the  other  party,  and  in  respect  to  which  he  cannot  inno- 
cently be  silent.'  It  has  been  said  by  Cicero,  Aliud  est  -it- 
eetare,  aliud  tacere.  Neque  emm  id  est  celare,  guidquid  rdi- 
eeas;  sed  cum,  quod  iu  scias^Jd  ignorare  emolumenii  iui 
causd  veUs  eos,  quorum  interm^  id  scire.^  It  has  been  re- 
marked by  a  learned  author,  that  this  definition  of  con- 
cealment, restrained  to  the  efficient  motives  and  precise 
subject  of  any  contract,  will  generally  hold  to  make  it 


I  PanonB  v.  HugfaeB,  9  Paige,  R.  591. 

>  Vigera  D.  Pike,  3  Cluk&  Fionell.  R.S4S,  630.  SeeJaclnon  v.Sam- 
merrille,  1  Hariie,  359 ;  Dingley  e.  Robioson,  5  Oreenl.  127  ;  Doncvii  e. 
HcCullough,  4  S.  &  R.  483  ;  Adams  v.  Shelbj,  10  Ala.  478 ;  Galloway  t>. 
Holmea,  3  Doagl.  330. 

3  1  Fonbl.  £q.  B.  1,  eh,  2,  ^  8,  and  note  (z)  ;  Id.  eh.  3,  ^  4,  and  notes;  « 

Janis  V.  Dake,  1  Vein.  R.  19;  Krana  d.  Bicknell,  6  Ves.  ITS,  182. 
SotnetimeB,  as  in  the  case  of  Bioderick  e.  Broderick,  (1  P.  Will.  239, 
340,)  there  maj  occur  both  a  mtppressio  veri  and  a  suggestio  fain. 

*  Warner  o.  Daniels,  1  Wood.  &  Min.  90. 

B  [Trrine  v.  Kirkpairick,  3  Eog.  Law  and  Ei^.  B.  17  ;  Jnean  v.  Tonlmin, 
9  Ala.  682.  See  Vane  o.  Cobbold,  1  Esch.  R.  79S,  for  an  inataoce  of  an 
omission  to  aommanicate  facts  which  did  not  amount  to  a  legal  fiaad.] 

e  Cio.  da  Olfic.  Lib.  S,  eh.  12, 13.  See  also  Folhiet  de  Veole,  n.  242, 
843.  •  -        i--l£t,£-.-t^"X' 

u^^^^  /^«-  '*^  '^^)^^  f*-  /:u.*^  /-^-'  - ■■  ^  -^    ■ 
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void  in  favor  of  either  party,  who  is  misled  hy  his  igno- 
rance of  the  thing  concealed.*  And  Cicero  proceeds  to 
denounce  such  concealment  in  terms  of  vehement  indig- 
nation. Hoc  autem  cclandi  genus  quale  sit,  et  cuj'us  homvm, 
gitis  non  vidd  ?  Cert^  non  aperti,  turn  simpUcis,  rvm  iiige- 
nui,  Tum  justi,  wn  vin  boni;  verauii  poiius,  obscuri,  astuti, 
faUadSf  maSiiosi,  coOidt,  veteratoris,  vafru* 

§  205.  But  this  statement  is  not  borne  ont  by  the 
acknowledged  doctrines,  either  of  Courts  of  Law,  or  of 
Courts  of  Equity,  in  a  great  variety  of  cases.  How- 
ever correct  Cicero's  view  may  be  of  the  duty  of  every 
man,  in  point  of  morals,  to  disclose  all  facts  to  another, 
with  whom  he  is  dealing,  which  are  material  to  his  inte- 
rest ;'  yet,  it  is  by  no  means  true,  that  Courts  of  Justice 
generally,  or,  at  least,  in  England  and  America,  under- 
take the  exercise  of  such  a  wide  and  difficult  jurisdic- 
tion.*   Thus  it  has  been  held  by  Lord  Thurlow,  (and  the 


1  MarahaU  on  Insor.  B.  1,  ch.  11,  ij  3,  p.  473. 

3  Cie.  de  Offio.  Lib.  3,  cap.  13. 

3  Dr.  Pale;  sdopts  Cicero'B  doctrine  in  itE  full  eslent,  u  a  doly  of  moral 
and  leligioua  obli^tioa.  "  To  adiuice  (b&;b  he)  a  direct  falaebood  in 
reoommeiidauon  of  our  ware*,  bj  atctibing  to  them  some  quedity,  nhich 
we  know  thejr  have  not,  is  dishonest.  Now,  compare  with  this  the  de- 
signed concealment  of  some  fault,  which  we  know  the;  have.  The 
motiTca  and  the  effects  of  actions  are  the  only  points  of  compaiiaon,  in 
which  their  moral  qaalily  can  differ.  Bat  the  motives  io  these  two  cases 
are  the  same,  namelj,  to  produce  a  higher  price  than  we  expect  otherwise 
to  obtain  ;  the  effect,  that  is,  the  prejudice,  to  the  buyer  is  the  same." 
Faley,  Moral  Fhiloa.  B.  3,  ch.  7,  p.  116.  The  qnesiion.  What  degree  of 
concealment  is  unjost  in  a  legal  or  moral  sense !  haf  been  oflen  mooted  bj 
distiDgaished  jurists,  as  well  npon  the  cases  put  by  Cicero,  as  in  other 
cases.  See  Grotias,  B.  2,  oh.  12,  ^  0 ;  Pofendorf,  Law  of  nature,  B.  S, 
ch.  3,  ^  4  ;  Pothier  de  Vente,  n.  233  to  2i2 ;  Id.  n.  S»7,  298 ;  i  Sent, 
Comm.  Loot.  39,  p.  485  to  191  (4lh  edit.)  and  notes  ;  1  Rnlh.  Inn.  B.  1, 
oh.  13,  ^  11  to  IS. 

*  See  Poihier,  Contrat  de  Venie,  n.  334,  SSg,  242,  243 ;  1  Bomat, 
B.  1,  lit.  2,  ^  II ;  2  Kent,  Com.  Leot.  39,  p.  484,  485,  490,  491,  and  note 
(c),  4th  edit. 
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case  falls  precisely  within  the  definition  by  Cicero  of 
undue  concealment,)  that  if  A,  knowing  there  to  be  a 
mine  in  the  land  of  5^  of  which  he  knows  B  to  he  igno- 
rant, should,  concealing  the  fact,  enter  into  a  contract 
to  purchase  the  estate  of  B  for  a  price  which  the  estate 
would  be  worth  without  considering  the  mine,  the  con- 
tract would  be  good ;  because  A,  as  the  buyer,  is  not 
obliged,  from  the  nature  of  the  contract,  to  make  the 
discovery.  In  such  cases,  the  question  is  not,  whether 
an  advantage  has  been  taken,  which  in  point  of  morals  is 
wrong,  or  which  a  man  of  delicacy  would  not  have 
taken.  But  it  is  essentially  necessary,  in  order  to  set 
aside  the  transaction,  not  only,  that  a  great  advan- 
tage should  be  taken,  but,  also,  that  there  should  be 
some  obligation  on  the  party  to  make  the  discovery. 
A  Court  of  Equity  will  not  correct  or  avoid  a  contract, 
merely  because  a  man  of  nice  honor  would  not  have 
entered  into  it.  The  case  must  fall  within  some  defi- 
nition of  fraud ;  and  the  rule  must  be  drawn,  so  as 
not  to  afi'ect  the  general  transactions  of  mankind.' 
And  this,  in  efiect,  is  the  conclusion  to  which  Pothier 
arrived,  after  a  good  deal  of  struggle,  in  adjusting  the 
duties  arising  from  moral  obligation,  with  the  necessary 
freedom  and  convenience  of  the  common  business  of 
human  life." 

§  206.  Mr.  Chancellor  Kent,  in  his  learned  comment- 
aries, after  admitting  the  doctrine  and  authority  of 
Lord  Thurlow,  in  the  case  above  stated,  concludes  with 
the  following  acute  and  practical  reflections.  "From 
this  and  other  cases  it  would  appear,  that  human  laws 
are  not  so  perfect  as  the  dictates  of  conscience,  and  the 

»  Foxp.  Msckrath,  2Bro.  Ch.R.  420;  1  Whiietnd  Tudor'aEq.  Lead. 
Cm.  72,  and  note;  Tuiner  b.  HatTey,  1  Jacob,  B.  178. 
>  Pothier  de  Veate,  n.  S34  to  2i2;  Id.n.  S95  to  S99  ;  Ante,  ^  194. 

■«.  JUn.  —'  TOL.  I.  31 
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Sphere  of  morality  is  more  enlarged  than  the  limits  of 
civil  jarisdiction.  There  are  many  daties,  that  helong 
to  the  class  of  imperfect  obligations,  which  are  binding 
on  conscience,  bat  which  hnman  laws  do  not  and  cannot 
undertake  directly  to  enforce.  But,  when  the  aid  of  a 
Court  of  Equity  is  sought  to  carry  into  execution  snch 
a  contract^  then  the  principles  of  ethics  have  a  more 
extensive  sway.  And  a  purchase  made  with  such  a  re- 
servation of  superior  knowledge,  would  be  of  too  sharp 
a  character  to  be  aided  and  forwarded  in  its  execution 
by  the  powers  of  the  Court  of  Chancery,  It  is  a  rule 
in  Equity,  that  all  the  material  facts  mnst  be  known  to 
both  parties,  to  render  the  agreement  fair  and  just  in 
all  its  parts ;  and  it  is  against  all  the  principles  of  Equi- 
ty, that  one  party,  knowing  a  material  ingredient  in  an 
agreement,  should  be  permitted  to  suppress  it,  and  still 
call  for  a  specific  performance."  ^  The  importance  and- 
valae  of  the  distinction  here  pointed  out,  will  be  made 
more  apparent,  when  we  come  to  the  consideration  of 
the  cases,  in  which  Courts  of  Equity  refuse  to  decree 
a  specific  performance  of  contracts,  which  yet  they  will 
not  undertake  to  set  aside.' 

§  207.  The  tme  definition,  then,  of  nndae  conceal- 
ment, which  amounts  to  a  fraud  in  the  sense  of  a  Court 
of  Equity,  and  for  which  it  will  grant  relief,  is  the  non- 
disclosure of  those  facts  and  circumstances,  which-  one 
party  is  under  some  legal  or  equitable  obligation  to  com- 
municate to  the  other ;  and  which  the  latter  has  a  right 
not  merely  ni  foro  comderdicB,  but  juris  et  de  jwe  to 


■  3  Kent,  Comm.  Lect.  39,  p.  490,  4S1,  (4tfa  oditioo) ;  Parkei  v.  Grant, 
1  Johna.  Ch.  R.  630 ;  Ellard  t>.  Liaodaff,  1  B.  ft  Beatt.  350,  2S1. 
•  See  S  Story  od  Eq.  Juriap.  §  693, 769,  770. 
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know.^  Mr.  GbaDcellor  Kent  has  avowed  a  broader 
dootrine.  "  As  a  general  rule,"  (says  he,)  each  party  ia 
hooDd  in  every  case  to  communicate  to  the  other  his 
knowledge  of  material  facts,  provided  he  knows  the  other 
to  he  ignorant  of  them,  and  they  be  not  open  and  na>- 
ked,  or  equally  within  the  reach  of  his  observation."  * 
This  doctrine,  in  this  latitude  of  expression,  may,  per- 
haps, be  thought  not  strictly  maintainable,  or  in  conform- 
ity with  that  which  is  promulgated  by  Courts  of  Law 
or  Equity.  For  many  most  material  facta  may  be  un- 
known to  one  party,  and  known  to  the  other,  and  not 
equally  accessible,  or  at  the  moment  within  the  reach 
of  both ;  and  yet  contracts  founded  upon  such  ignorance 
on  one  side,  and  knowledge  on  the  other,  may  be  com- 
pletely obligatory.'    Thus,  if   one  party  has  actual 


1  Fox  V.  MackTBlh,  3  Bio.  Cb.  B.  4S0 ;  1  White  &  Todor'a  £q.  Lead. 
Cm.  73  and  notesi  Irvine  v.  Kirkpalrick,  5  Eog.  Ltiw  &  Eq.  B.  I? ; 
1  Fonbl.  Eq.  B.  1,  ch.  3,  ^  4,  note  (n).  Mr.  Joslice  Bullei,  in  pBanna  v. 
]|Iorgftn,SBni.  CkR.  390,  said:  "  In  cues  where  it[ftaudj  ia  Hqueatioti 
of  fact,  it  is  alwaya  conaidered  as  a  coDstincCiTB  fraod,  \«here  the  pactT 
knows  the  tTQlh  and  conceals  it ;  and  aach  constinctive  fraad  always 
makes  the  party  liable,"  But  in  Ibst  ca«e  the  party,  when  applied  to, 
miarepreaeated  the  fact,  and  concealed  the  truth  ;  and  the  lan^age  must 
be  limited  to  such  circumBtancea.  See  Fok  v.  Mackretb,  3  Bro.  Ch.  B. 
420  ;  Turner  v.  HsTvey,  Jacob,  R.  178. 

3  3  Kent,  Comm.  Lect.  SS,  p.  483,  (4th  edit.)  and  note,  ibid.,  where  it 
ia  now  qualified. 

3  The  case  of  the  anknown  mine,  already  pet,  in  tbe  caae  of  Fox  t>. 
Mackreth,  3  Bro.  Ch,  B.  430,  aeems  to  fall  within  this  predicament ;  and 
in  Ternet  v.  Harrey,  Jacob,  R.  173,  Lord  Eldon  said  ;  "  The  Court  in 
many  eaaea  haa  been  in  the  habit  of  saying,  that,  where  parliea  deal  for 
an  eaiate,  ibey  may  pnt  each  other  at  arm't-Iength ;  the  parchaser  may 
nae  his  own  knowledge,  and  is  not  bound  to  give  the  vendor  information 
of  the  value  of  the  property.  Aa  ia  the  case  that  haa  been  meniioned, 
if  an  estate  is  offered  for  aale,  and  I  treat  for  it,  knowing  that  there  ia  a 
mine  ander  it,  and  the  other  parly  makea  no  inquiry ;  I  am  not  bound  to 
give  him  any  iafoimaiion  of  it.  He  acta  for  himaetf,  and  exercises  hia 
own  senae  and  knowledge.    But  a  very  little  ia  aoffiolent  to  affect  the 
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knowledge  of  an  event  or  fact  from  priTate  sources,  not 
then  known  to  the  other  party  from  whom  he  purchases 
goods,  and  which  knowledge  would  materially  enhance 
the  price  of  the  goods,  or  change  the  intention  of  the 
party  as  to  the  sale ;  the  contract  of  sale  of  the  goods 
will,  nevertheless,  he  valid.' 

§  208.  Even  Pothier  himself,  strongly  as  he  inclines, 
la  all  cases  of  this  sort,  to  the  principles  of  sound  morals, 
declares,  that  the  buyer  cannot  he  heard  to  complin, 
that  the  seller  has  not  informed  him  of  circumstances 
extrinsic  of  the  tiling  sold,  whatever  may  he  the  inte- 
rest which  he  has  to  know  them.'  So  that  the  doctrine 
of  Mr.  Chancellor  Kent  would  seem  to  require  some 
qualification,  by  limiting  it  to  cases  where  one  party 
is  under  some  obligation  to  communicate  the  fiicts,  or 
where  there  is  a  peculiar  known  relation,  trust,  or  con- 
fidence, between  them,  which  authorizes  the  other  party 
to  act  upon  the  presumption,  that  there  is  no  conceal- 
ment of  any  material  fact.  Thus,  if  a  vendor  should 
sell  an  estate,  knowing  that  he  had  no  tiUe  to  it,  or 
knowing  that  there  were  encumbrances  on  It,  of  which 


application  of  the  principle.  If  a  single  woid  is  dropped  which  tenda  to 
mislead  the  Tendoi:,  (hat  principle  will  not  be  flowed  to  operate."  See 
aJso  Ante,  $  147  and  148. 

>  See  LudUw  t>.  Orgao,  Q  Whealon,  178  ;  Matthews  n.  Bliss,  &9  Pick. 
(8;  Fozt>.Mackreth,2Bro.Ch.R.30.  In Laidlaw  v. Organ, 3  Wheaton, 
195,  the  qnestioD  was  put  in  thia  general  form :  "  Whether  the  intelligence 
of  eUrinaio  circamatances,  which  might  influenca  the  price  of  Ihe  commo- 
dity, lad  which  was  eicluaivelj  within  the  kpowledga  of  the  vendee, 
ought  to  have  been  oommuDicaled  bj  him  to  the  vendor^  "  And  on  this 
question,  ao  pnt,  the  Coarl  ezpreased  aa  opinion,  "that  be  was  not  bound 
to  communicate  it,"  without  adding  an;  qnalification.  But  the  Court 
added  :  "  It  would  be  difficnll  to  clrenmacribe  the  cooLnrj  doctrine  within 
proper  limits,  wheie  the  neana  of  iolelligence  are  equallj  accessible  lo 
both  parties."    Ante,  ^  14Q. 

>  Pothier  de  Vente,  a.  243, 298,  999. 
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the  vendee  was  ignorant ;  the  suppression  of  such  a  ma- 
terial fact,  in  respect  to  which,  the  vendor  must  know 
that  the  very  purchase  implied  a  trust  and  confidence 
on  the  part  of  the  vendee,  that  do  such  defect  existed, 
would  clearly  avoid  the  sale  on  the  groond  of  fraud.' 

§  209.  The  like  reason  would  apply  to  a  case  where 
the  vendor  should  sell  a  house,  situate  in  a  distant  town, 
which  he  knew  at  the  time  to  be  burnt  down,  and  of 
which  fact  the  vendee  was  ignorant ;  for  it  is  impossi- 
ble to  suppose,  that  the  actual  existence  of  the  house 
should  not  be  understood  by  the  vendee,  as  implied  on 
the  part  of  the  vendor,  at  the  time  of  the  bargain.' 
The  same  doctrine  prevails  in  the  Civil  Law.  Sin  au- 
tent  venditor  gvidem  scieiai  domum  ease  ezustam,  env^or 
atUem  iffnor  abai,  nuQam  vendUionem  stared 

§  210.  These  latter  cases  are  founded  upon  circum- 
stances intrinsic  in  the  contract,  and  constituting  its 
esseace.  And  there  is  often  a  material  distinction  be- 
tweea  cireumstaaces  which  are  instrinsic,  and  form  the 
very  ingredients  of  the  contract,  and  ciroumstances 
which  are  extrinsic,  and  form  no  part  of  ii^  although 
they  may  create  inducements  to  enter  into  it,  or  affect 
the  value  or  price  of  the  thing  sold.*  Intrinsic  circum- 
stances are  properly  those  which  belong  to  the  nature, 
character,  condition,  title,  safety,  use,  or  enjoymenl^  &c., 
of  the  subject-matter  of  the  contract ;  such  as  natural 
or  'artificial  defects  in  the  subject-matter.    Extrinsic 


'Araott  V.  BiBcoe,  I  Ves.  95,,  9S  ;  Poihiet  do  Vente,  d,  WO;  Pillage 
V.  Anaitiige,  13  Yea.  78 ;  Ante,  ^  14S,  143. 

»  See  Foihier  ds  Vente,  n.  4  ;  Ante,  ^  14S. 

8  Dig.  Lib.  tit.  I,  ].  67,  ^  1 ;  Ante,  \  143. 

*  a  Kent,  Comm.  Lect  39,  p.  488,  (4th  edit.) ;  Polhier,  n.  243,  S43 ; 
Id.  n.  303  to  SIO ;  I  Domat,  B.  1,  til.  3,  ^  8,  an.  11;  Id.  Mli^Tt.  3,3, 
6,  IB. 
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circamstances  aie  properly  those  'which  are  accident- 
ally connected  with  it,  or  rather  bear  upon  it,  at  the 
time  of  the  contract,  and  may  enhance  or  diminish  its 
value  or  price,  or  operate  as  a  motive  to  make  or  decline 
the  contract ;  such  as  facts  respecting  the  occurrence 
of  peace  or  war,  the  rise  or  fall  of  markets,  the  charac- 
ter of  the  neighborhood,'  the  increase  or  diminution  of 
duties,  or  the  like  circumstances. 

§  211.  In  regard  to  extrinsic,  as  well  as  to  intrinsic 
circumstances,  the  Roman  law  seems  to  have  adopted 
a  rery  liberal  doctrine,  carrying  out  to  a  considerable 
extent  the  clear  dictates  of  sound  morals.  It  required 
the  utmost  good  faith  in  all  cases  of  contracts,  involT- 
ing  mutual  interests ;  and  it,  therefore,  not  only  pro- 
hibited the  assertion  of  any  falsehood,  hut  also  the  sup- 
pression of  any  facts,  touching  the  subject-matter  of  the 
contract,  of  which  the  other  party  was  ignofant,  and 
which  he  had  an  interest  in  knowing.  In  an  especial 
manner  it  applied  this  doctrine  to  cases  of  sales ;  and 
required,  that  the  vendor  and  vendee  should  disclose, 
each  to  the  other,  every  circumstance  within  his  know- 
ledge, touching  the  thing  sold,  which  either  had  an  in- 
terest in  knowing.  The  declaration  in  regard  to  the 
vendor  (as  we  have  seen)  is :  Dohm,  mahm  a  se  abesse 
prcestare  venditor  debet ;  qtd  non  tanium  in  eo  est,  qui  fal- 
lendi  causd  obscuri  hquUur  ;  sed  etiam,  qui  insi^e^,  ob- 
acwh  disstmuht ;  and  the  same  rule  was  applie^  to  the 
vendee."  According  to  these  principles,  the  vendor  was 
by  the  Roman  law  required,  not  only  not  to  conceal  any 


■  Polhiet  de  Yente,  n.  236. 

3  TAg.  Lib.  18,  tit.  1, 1.  4S,  (  S  ;  Folhiei  de  Venle,  n.  S33  to  S41 ;  Id.  d. 
fi06 ;  Ante,  $  1S9  ;  LaidUw  t>.  Oigftn,  2  Wheatoo,  ITS;  Fothier  de  Vente, 
cited  in  note  c,  p.  1S5. 
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defects  of  tie  thing  sold,  wWch  were  within  his  know- 
ledge, and  of  which  the  other  party  was  ignorant,  when- 
,  ever  those  defects  might,  as  vices,  upon  the  implied  war- 
ranty created  by  the  sale,  entitle  him  to  a  redhibition 
or  a  rescission  of  the  contract ;  but  also  all  other  defects, 
which  the  "other  party  was  interested  in  knowing.' 

§  212.  In  regard  to  intrinsic  circumstances  the  Com- 
mon Law,  however,  has,  in  many  cases,  adopted  -a  rule 
very  different  from  that  of  the  Civil  Law  j  and  espe- 
cially in  cases  of  sales  of  goods.  In  such  cases,  the 
maxim.  Caveat  emptor,  is  applied ;  and  unless  there  be 
some  misrepresentation  or  artifice,  to  disguise  the  thing 
sold,  or  some  warranty,  as  to  its  character  or  quality, 
the  vendee  is  understood  to  be  bound  by  the  sale,  not- 
withstanding there  may  be  intrinsic  defects  and  vices 
in  it,  known  to  the  vendor,  and  unknown  to  the  vendee, 
materially  affecting  its  value.  However  questionable 
such  a  doctrine  may  be,  in  its  origin,  in  point  of  morals 
or  general  convenience,  (upon  which  many  learned 
doubts  have,  at  various  times,  been  expressed,)  it  is  too 
firmly  established  to  be  now  open  to  legal  controversy.* 
And  Courts  of  Equity,  as  well  as  Courts  of  Law,  abstain 
from  any  interference  with  it 

§  213.  In  regard  to  intrinsic  circumstances  gene- 
rally. Courts  of  Equity,  aa  well  as  Courts  of  Law, 
seem  to  adopt  the  same  maxim  to  a  large  extent, 
and  relax  its  application,  only  when  there  are  cir- 
cumstances of  peculiar  trust  or  confidence,  or  relation 
between  the  parties.^ 


>  Poihiet  de  Vente,  n.  S35. 

*  See  a  Keal,  Comm.  Lect.  3S,  p.  478,  4T9  (4th  ediu) ;  'S  Black. 
Comm.  451. 

*  The  case  of  Martin  d.  Morgan,  1  Brad,  tt  Bing.  R.  S89, 1'g  a  atrong 
applicaiion  of  the  doctrine  of  oonoealmeni,  aToidiog  a  payment.    la  that 
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§  214.  But  there  are  cases  of  iDirinsic  circam- 
atances,  in  which  Courts  of  Law  and  Conrts  of  Equity 
both  proceed  upon  a  doctrine  strictly  analogous  to 
that  of  the  Roman  Law,  and  treat  the  concealment 
of  them  as  a  breach  of  trust  and  confidence  justly 
reposed.  Indeed,  in  most  cases  of  this  sori^  the  very 
silence  of  the  party  must  import  as  much  as  a  direct 
affirmation,  and  be  deemed  equivalent  to  it' 

§  215.  Thus,  if  a  party,  taking  a  guaranty  from  a 
surety,  conceals  from  him  facts  which  go  to  increase 
bis  risk,  and  suffers  him  to  enter  into  the  contract 
under  false  impressions,  as  to  the  real  state  of  the  facts, 
snch  a  concealment  will  amount  to  a  fraud,  because 
the  party  is  bound  to  make  the  disclosure ;  and  the 
omission  to  make  it,  under  such  circumstances,  is 
equivalent  to  an  affirmation,  that  the  facts  do  not 
exist"  So,  if  a  party  knowing  himself  to  be  cheated 
by  his  clerk,  and,  concealing  the  fact,  applies  for  seco- 
rity,  in  such  a  manner,  and  under  such  circumstances 
as  holds  the  clerk  out  to  others,  as  one  whom  he  con- 
siders as  a  trustworthy  person;  and  another  person 
becomes  his  security,  acting  under  the  impression  that 


cue  there  wu  no  epecial  coofidence  between  the  psrUes  ;  bat  s  post- 
dftted  cheek  being  paid  to  the  holder  hy  a  banker,  at  the  time  when  the 
lattejr  had  no  fuada  of  the  drawer,  and  (he  hohler  koaw  that  the  drawer 
had  beeoine  insalvect,  of  which  the  banker  whs  ignorant,  the  amoant 
was  allowed  to  be  reeoTored  back  on  accoaat  of  the  concealment. 

1  See  Martin  e.  Morgan,  1  fired,  ii  Bing.  389  ;  Pidcock  d.  Bishop,  3 
B.  &.  CresBW.  605  ;  See  Owen  d.  Homan,  3  Eng.  Law  St  Eq.  R.  121  ; 
Squire  v.  Whitton,  1  Hoobb  of  Lords  Cases,  3S3 ;  S  Kent,  Comm.  Leet. 
39,  p.  483;  Id.  488,  note,  (4th  edit] ;  Smith  t>.  Bank  of  Scollsod,  1  Dow, 
Pari.  B.3»S,  394;  EttiagB.  Bank  of  United  States,  11  Wheatoa,  59. 

<  Pidcock  V.  Bishop,  3  B.  &  Ciessw.  605 ;  See  Owen  v.  Homan, 
3  Eng.  Law  &  Eq.  R.  ISl ;  Squire  p.  Whitton,  1  House  of  Lords  Cases, 
333  ;  Post,  ^  3B3. 
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the  clerk  is  so  considered  by  his  employer ;  the  contract 
of  suretyship  will  be  void; '  for  the  very  silence,  under 
such  circumstances,  becomes  expressive  of  a  trust  and 
confidence  held  out  to  the  public,  equivalent  to  an 
affirmation. 

§  216.  Gases  of  insurance  afford  a  ready  illustra- 
tion of  the  same  doctrine.  In  such  cases  the  under- 
writer necessarily  reposes  a  trust  and  confidence  in 
the  insured,  as  to  all  facts  and  circumstances  affecting 
the  risk,  which  are  peculiarly  within  his  knowledge, 
and  which  are  not  of  a  public  and  general  nature,  or 
which  the  underwriter  either  knows,  or  ia  bound  to 
know.^  Indeed,  most  of  the  facts  and  circumstances, 
which^  may  affect  the  risk,  are  generally  within  the 
knowledge  of  .  the  insured  only;  and,  therefore,  the 
underwriter  may  be  said  emphatically  to  place  trust 
and  confidence  in  him  as  to  all  such  matters.  And, 
hence,  the  e^neral  principle  is,  that  in  all  cases  of 
insurance  the  insured  is  bound  to  communicate  to  the 
underwriter  all  facts  and  circumstances,  material '  to 
the  risk,  within  his  knowledge ;  and  if  they  are  with- 
held, whether  the  concealment  be  by  design  or  by 
accident,  it  is  equally  fatal  to  the  contract.* 

$  217.  The  same  principle  applies  in  all  cases  where 
the  party  is  ander  an  obligation  to  make  a  disclosure, 


1  Mallbj'a  Case,  cited  1  Dow,  Pari.  Caa.  394  ;  11  Wheaton,  R.  68, 
note  (if) ;  Smilh  e.  Bank  of  Scotland,  I  Dow,  Pail.  Cu.  272.  See 
Etiing  V.  Bank  of  Uuiied  Siatea,  II  WheatoD,  R.  Sft. 

s  Marshall  on  Inaur.  B.  1,  ob.  II,  ^  3. 

3  Ibid. ;  Lindenaa  v.  Desboroogb,  SB.  Si  Cieaaw.  S86,  SQS ;  9  KenI, 
Comni.  Lect.  39,  p.  488,  note  (4lh  edit)  —It  haa  been  temaiked  bj  Lord 
EldoD,  that  concaalment  is  of  different  nalnres;  an  inlenlional  conceal- 
■neot,  and  an  actual  ooQcealinent,  where  there  may  be  an  obligation  not 
Id  conceal,  eveo  if  a  discloaaie  ia  not  leqaired.  Walker  v.  Sjmonds, 
SSwaostR.  es. 
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and  conceals  material  facts.  Therefore,  if  a  release  is 
obtained  from  a  party  in  ignorance  of  material  facts, 
which  it  is  the  duty  of  the  other  side  to  disclose,  the 
release  will  be  held  invalid.'  So,  in  cases  of  family 
agreements  and  compromises,  if  there  is  any  conceal- 
ment of  mateiial  fact^  the  compromise  will  be  held 
invalid,  npon  the  ground  of  mutual  trust  and  .cod&- 
dence  reposed  between  the  parties.'  And,  in  like 
manner,  if  a  devisee,  by  concealing  from  the  heir  the 
fact  that  the  will  has  not  been  dnly  executed,  pro- 
cures firom  the  latter  a  release  of  bis  title,  pretending 
that  it  will  facilitate  the  raising  of  money  to  pay  the 
testator's  debts,  the  release  will  be  void  on  account  of 
the  fraudulent  concealment^ 

5  218.  But  by  far  the  most  comprehensive  class,  of 
cases  of  undue  concealment  arises  from  some  peculiar 
relation,  or  fiduciary  character  between  the  parties. 
Among  this  class  of  cases  are  to  be  foun^  those  which 
arise  from  the  relation  of  Client  and  Attorney,  Fnn- 
cipal  and  Agent,  Principal  and  Surety,  Landlord  and 
Tenant,  Parent  and  CMld,  Guardian  and  Ward,  An- 
cestor and  Heir,  Husband  and  "Wife,  Tnistee  and 
Cestui  que  Trust,  Executors  or  Administrators  and 
Creditors,  Legatees  or  Distribntees,  Appointor  and 
Appointee  under  Powers,  and  Partners  and  Part- 
owners.  In  these,  and  the  like  cases,  the  law,  in 
order  to  prevent  tindne  advantage,  from,  the  unlimited 
confidence,  affection,  or  sense  of  duty,  which  the  rela- 


1  Bowlei  V.  Stewart,  1  Sch.  &  Lefi.  20S,  924 ;  Broderlck  v.  Broderiok, 
1  P.  Will.  340  ;  Ante,  ^  117,  118,  I9«,  197;  see  Roddy  v.  Willinms,  3 
Jonea  &  Lat.  1. 

S  GoidoD  V.  Goidaa,  3  SwanBt.  R.  399,  4S3,  467,  470,  473,  47S,  477  ; 
Leonard  t>.  Leonard,  2  B.  &  Beatt:  B.  171, 180,  181, 182. 

3  Bcoderiok  v.  Brodeiick,  1  F.  Will.  339,  319. 
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tioD  naturally  creates,  reqaires  the  utmost  degree  of 
good  faith,  {■uberrima  fides^  io  all  transactions  between 
the  parties.  If  there  is  any  misrepresentation,  or  any 
concealment  of  a  material  fact,  or  any  jast  suspicion 
of  artifice  or  undue  influence,  Courts  of  Equity  will 
interpose,  and  pronounce  the  transaction  void,  and, 
as  far  as  possible,  restore  the  parties  to  their  original 
rights.' 

§  219.  This  subject  will  naturally  come  in  review  in 
a  subsequent  page,  when  we  come  to  consider  what 
may  be  deemed  the  peculiar  equities  between  parties  in 
these  predicaments,  and  the  guards  which  are  interposed 
by  the  Law,  by  way  of  prohibition  upon  their  transac- 
tions." It  may  suffice  here,  merely  by  way  of  illustrar 
tion,  to  suggest  a  few  applications  of  the  doctrine. 
Thus,  for  instance,  if  an  attorney,  employed  by  the 
party,  should  designedly  conceal  from  his  client  a  mate- 
rial fact  or  principle  of  law,  by  which  he  should  gain 
an  interest  not  intended  by  the  client,  it  will  be  held 
a  positive  fraud,  and  he  will  be  treated  as  a  mere  trus- 
tee for  the  benefit  of  his  client  and  his  representatives. 
And,  in  a  case  of  this  sort,  it  will  not  be  permitted  to 
the  attorney  to  set  up  his  ignorance  of  law  or  his  neg- 
ligence, as  a  defence  or  an  excuse.  It  has  been  jastly 
remarked,  that  it  would  be  too  dangerous  to  the  inte- 
rests of  mankind,  to  allow  those  who  are  bound  to  ad- 
vise, and  who  onght  to  be  able  to  give  good  and  sound 
advice,  to  take  advantage  of  their  own  professional 
ignorance  to  the  prejudice  of  others."    Attorneys  must, 


'  See  Ormond  v.  Hulchiason,  13  Ves.  51;  Beaumont  v.  Boultbee, 
5  Tee.  485  ;  Gaitside  v.  leherwood,  1  Bro.  Ch.  E.  App.  658,  560,  561. 

>  Foit,  k,  308  to  SS8. 

3  See  Lord  Eldon'B  jodgment  in  the  Honee  of  Lords,  in  Balkley  o. 
Wilford,  2  Clatk  &  Fbn.  R.  108,  177  to  181,  183  ;  Post,  %  311. 
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from  the  satare  of  the  relation,  be  held  boand  to  give 
all  the  information  which  they  ought  to  give,  and  not 
he  permitted  to  plead  ignorance  of  that  which  they 
ought  to  know.^ 

§  220.  In  like  manner,  a  trustee  canuot^  by  the  sup- 
pression of  a  fact,  entitle  himself  to  a  benefit,  to  the 
prejudice  of  his  cestui  que  irust  Thus,  a  creditor  of  the 
husband  concealing  the  fact,  cannot,  by  procuring  him- 
self, by  such  concealment,  to  be  appointed  the  trustee 
of  the  wife,  entitle  himself  to  deduct  his  debt  from  the 
trust  fund  against  the  wife  or  her  represeatatives,  or 
even  against  the  person  in  whose  favor,  and  at  whose 
instance,  he  has  made  the  suppression.''  So,  if  a  part- 
ner, who  exclusively  superintends  the  business  and 
accounts  of  the  concern,  should,  by  concealment  of  the 
true  state  of  the  accounts  and  business,  purchase  the 
share  of  the  other  partner  for  an  inadequate  price,  by 
means  of  such  concealment,  the  purchase  will  be  held 
void.3 

§  221.  Having  taken  this  general  notice  of  cases  of 
fraud,  arising  from  the  misrepresentation  or  concealment 
of  material  facts ;  we  may  now  pass  to  the  considera- 
tion of  some  others,  which,  in  a  moral,  as  well  as  in 
a  legal  view,  seem  to  fall  under  the  same  predicament, 
that  of  being  deemed  cases  of  actual,  intentional  fraud, 
as  contradistinguished  from  constructive  or  legal  fraud. 
In  this  class  may  properly  be  included  all  cases  of 
unconscientious  advantages  in  bargains,  obtained  by 


1  See  Lord  Eldoo's  judgment,  &c.,  ibid. 

s  D&lbiac  V.  Dulbiao,  16  Vet.  116,  124  ;  Neville  v.  WilkiDsoo,  1  Bro. 
Ch.R.  643;  Poat,  ^  321. 

3  Maddeford  v.  Austwick,  1  Sim.  R.  89.  Sea  Smiib  tn  re  Hir,  S  Hadd. 
R.  2. 
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imposition,  ciroumTention,  sarprlse,  and  undue  influence, 
over  persons  in  general ;  and,  in  an -especial  manner,  all 
unconscientious  advantages  or  bargains,  obtained  over 
persons  disabled  by  weakness,  infirmity,  age,  lunacy, 
idiocy,  drunkenness,  coverture,  or  other  incapacity, 
from  taking  due  care  of,  or  protecting  their  own  rights 
and  interests.' 

$  222.  The  general  theory  of  the  law,  in  regard  to 
acts  done  and  contracts  made  by  parties,  affecting 
their  rights  and  interests  is,  that  in  all  such  cases  there 
must  be  a  free  and  full  consent  to  bind  the  parties. 
Consent  is  an  act  of  reason,  accompanied  with  delibe- 
ration, the  mind  weighing,  as  in  a  balance,  the  good  and 
evil  on  each  side.'  And,  therefore,  it  has  been  well  re- 
marked by  an  able  commentator  upon  the  law  of  nature 
and  nations,  that  every  true  consent  supposes  three 
things :  first,  a  physical  power ;  secondly,  a  moral  power ; 
and,  thirdly,  a  serious  and  free  use  of  tiiem.^  And 
Grotius  has  added,  that  what  is  not  done  with  a  deliberate 
mind  does  not  come  under  the  class  of  perfect  obliga- 
tions.^ And  hence  it  is,  that,  if  consent  is  obtained  by 
meditated  imposition,  circumvention,  surprise,  or  undue 
influence,  it  is  to  be  treated  as  a  delusion,  and  not  as  a 
deliberate  and  free  act  of  the  mind.  For,  although  the 
law  will  not  generally  examine  into  the  wisdom  or  pru- 
dence of  men  in  disposing  of  their  property,  or  in 
binding  themselves  by  contracts,  or  by  other  acts,  yet 
it  will  not  sufler  them  to  be  entrapped  by  the  fraudulent 


1  See  Gamide  ■>.  Ishemood,  1  Brown,  Ch.  B.  358,  360,  361. 

s  1  Foabl.  Eq.  B.  1,  ch.  3,  ^  3 ;  Grotius  de  Jure  Belli,  Lib.  2,  eh.  II, 

'  Paffendoir,  Law  of  Nat.  and  Nations,  Barheyrac'fl  note  1,  B.  3,  ch.  6,  • 
^  3,  cited  I  Fonbl.  Eq.  B.  1,  ch.  2,  ^  1,  note  (a). 
*  Oroiioa  de  Jure  Belli  et  Facu,  Lib.  S,  ch.  11,  ^  4. 

■4.  JUS.  —  VOL.1.  33 
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contriTODcea,  or  cnoQiDg,  or  deceitful  management  of 
those  who  parpoaely  mislead  them.'  * 

$  223.  It  is  npon  this  general  ground,  that  there  is  a 
want  of  rational  and  deliberate  consent,  that  the  con- 
tracts and  other  acts  of  idiots,  lunatics,  and  other 
persons,  non  compoiea  mentis,  are  generally  deemed  to 
be  invalid  in  Courts  of  Equity.^  Qrotius  has,  with 
great  propriety,  insisted,  that  it  is  a  part  of  the  law  of 
nature  j  for  (says  he)  the  use  of  reason  ia  the  first  re- 
quisite to  constitute  the  obligation  of  a  promise,  which 
idiots,  madmen,  and  infants,  are  consequently  incapable 
of  making.  Primum  rejuiritur  usus  raUonis;  idea,  et 
furiosi,  et  amentis,  et  infant  nulla  est  promissioJ'  The  Civil 
Law  has  emphatically  adopted  the  same  principle.  Ihiri' 
osus  (say  the  Institutes)  nuUum  negotium  gerere  potest, 
quia  non  inteUigit,  quod  agit.*  And  afterwards,  in  the 
same  work,  distinguishing  infants  from  pupils  (techni- 
cally so  called),  the  Civil  Law  proceeds  to  declare,  that 
infants  a^e  in  the  like  situation  as  madmen ;  Nam 
ittfam,  et  qtd  itfanticB  proximus  est,  non  mulium  a  furioso 
distant ;  quia  hujus  modi  cetatis  pupSH  nullum  habent  inkl- 
Uctvm? 

k  224.  The  doctrine  laid  down  in  the  older  writers 
upon  the  Common  Law,  is  not  materially  different 
Bracton  says :  Furiosua  autem  stipulari  non  potest,  nee 


I  See  Fonbl.  Eq.  B.  1,  ch.  2,  ^  3,  note  (r),  ^u)  i  Id.  ^  6 ;  Waniei  v. 
DsnielB,  I  Wood.  &  MiQ.  103. 

*  [As  to  wtnt  of  caiueat  arisiDg  from  p&rtid  iDsanity,  monom&niB, 
delusion,  &c.,  aee  Waring  r.  Waring,  13  Jurist,  9t7;  6  Bloore.P.  C.  341. 
See,  also,  Cieagh  i>.  Blood,  2  Jones  &  Lat.  509.] 

■  Be  Jure  Belli,  Grotiaa,  B.  S,  ch.  11,  ^  S. 

*  lust.  Lib.  3,  tlL  SO,  4  8  ;  Dig.  Lib.  SO,  til.  17,  t.  6, 1.  40. 

i>  Inst.  Lib.  3,  tit.  20,  ^  10  i  Dig.  Lib.  50,  til.  17,  L  G,  1.  40  ;  1  Domat, 
'b.  1,  til.  9,  ^  1,  art.  11,  IS.  See  Enk.  IdbI.  B.  1,  tit  7,  ^  91,  p.  IBO ; 
B.3,lil.  1,^16,  p.  4B5. 
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oKqwd  negidium  agere,  quia  non  itiielligii,  quid  agU.  Ho- 
dem  modo,  nee  in/ans,  vel  qui  infardi  froximus  est,  et  qui 
muUum  a  furioso  turn  distat,nisifiocfiatadcommodum  suam 
et  cum  tutoris  auctoriiate}  And  Fleta  repeatedly  uses 
language  to  the  same  eiFect" 

§  226.  Yet,  clear  as  this  doctrine  appears,  in  conmion 
sense  and  common  justice,  it  has  met  with  <i  sturdy 
opposition  from  the  Common  Lawyers,  who  have  insisted 
(as  has  been  justly  remarked),  in  defiance  of  natural 
justice,  and  the  universal  practice  of  all  the  civilised 
nations  in  the  world,^  that,  according  to  a  known  maxim 
of  the  Common  Law,  no  man  of  full  age  should  be  ad- 
mitted to  disable  or  stultify  himself;  and  that  a  Court 
of  Equity  could  not  relieve  against  a  maxim  of  the 
Common  Law.*  And  a  distinction  has  been  taken 
between  the  party  himself,  and  his  privies  in  blood 
(heirs)  and  privies  in  representation  (executors  and 
administrators.)  For  it  has  not  been  doubted,  that  pri- 
vies in  blood  and  privies  in  representation  might,  after 
the  death  of  the  insane  party,  avoid  his  contract,  or 
other  acts,  upon  the  ground  that  he  was  non  compos 
merdis?     How  so  absurd  and   mischievous  a  maxim 


'  BractoD,  Lib.  3,  eh.  3,  ^  S,  p.  100. 

3  Fleta,  Lib.  3,  ch.  56,  ^  19 ;  Id.  Lib.  3,  eh.  3,  §  10  i  Beveile;'i  can, 
4  Co.  R.  ISO. 

3  1  FoDbLEq.  B.  l,cb.  2,  ^  1. 

*  See  Sngden  gn  Powers,  eh.  7,  ^  I. — The  best  defence  of  the  maxim 
whieh  I  have  seen,  is  in  3  Bac.  Abridg.  Idiots  sad  LDnatics  F.,  nhere  it 
is  put  upon  the  ground  of  public  policy  to  favoi  alieDstioDS.  Yet  it  eeema 
wholly  uDBalisfEustorj  in  principle.  Mr.  Evsns  hu  exposed  the  absorditjr 
of  the  maxim  in  a  few  striking  remarket  in  his  note  to  Polhier  oa  Oblig. 
Tol.  3,  App.  No.  3,  p,  26. 

5  Co.  LitL  247,  a.  b. ;  Beyeriej's  case,  4  Co.  R.  123, 134;  2  Black. 
Comm.  391,  292 ;  I  Fonbl.  B.  1,  eh.  %  ^  I,  and  note  (A) ;  Shelford  oa 
LuDaties,  ch.  0,  ^  2,  p.  255,  363;  Newlaad  on  Contracts,  ch.  I,  p.  19; 
Sagden  on  Powers,  ch.  7,  M- 
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could  have  found  its  way  into  any  system  of  jurispni- 
dence,  professing  to  act  upon  civilized  beings,  is  a  mat- 
ter of  Tvonder  and  humiliation.^  There  haye  been  many 
struggles  against  it  by  eminent  lawyers  in  all  ages  of 
the  Common  Law ;  but  it  is,  perhaps,  somewhat  diffi- 
cult to  resist  the  authorities,  which  assert  its  establish- 
ment in  ihe  fundamentals  of  the  Common  Law ;  ^  a  cir- 
cumstance which  may  well  abate  the  boast,  so  oflen 
and  so  rashly  made,  that  the  Common  Law  is  the  per- 
fection of  human  reason.  Even  the  Courts  of  Equity 
in  England  have  been  so  for  regardful  of  the  maxim, 
that  they  have  hesitated  to  retain  a  bill  to  examine  the 


1  See  Evana'a  note,  3  Polhier  on  Oblig.  App.  No.  8,  p.  2B. 

9  3  Black.  Comm.  291,  392 ;  I  Fonbl.  £q.  B.  1,  ch.  S,  ^  I,  and  note  (d); 
Cp.  Litl.  247 ;  Beverley's  case,  4  Co.  R.  133  ;  Yates  v.  Boen,  2  Str.  R. 
1104.  See  Shelford  on  Lonalica,  ch.  6,  ^2,  p.  203;  ch.  fl,  ^  2,  p.  407, 
&c. ;  Baxter  v.  PorlBtnoDth,  7  Dowl.  &  By).  618 ;  S.  C-  5  Bam.  &  Cresaw. 
ITO  ;  Btown  V.  Joddrell,  3  Carr.  &  Fajne,  30;  Nenlaod  on  Contrite, 
ch.  1,  p.  15  to  21.  —  The  subject  is  a  good  deal  diEcussed  bj  Mr.  Justice 
Blackstone  io  bis  Commenlariea,  who  does  not  attempt  1o  disguise  its 
gross  injustice.  (2  Black.  Com.  201,  &S2.)  It  is  also  fully  discuEsed  by 
Mr.  Fonbkoque,  in  his  learned  notes,  (1  Fonbl.  Eq.  B.  I,  ch.  2,  f  1,  and 
notes  a  to  i)  ;  and  by  Lord  Coke  in  his  Commentary  on  Lillleion  (Co. 
Lilt.  217,  a  and  b,)  who  adheres  firmly  to  it  [as  we  should  eitpect)  as  a 
maxim  of  the  Common  Law.  See,  also,  Beverley's  case,  (5  Co.  R.  123, 
and  Shelford  on  Lunatics,  ch.  S,  ^1,2,  p. 249,  255  ;  ch.  9,  §2,  p.407,  &c.} 
Id  America  this  maxim  has  not  been  of  universal  adoption  in  the  Stale 
Courts  ;  if,  indeed,  it  has  ever  beeo  Tecegnized  as  binding,  in  any  of  the 
Courts  of  Common  Law.  See  Somea  v.  Skinner,  IS  Mass.  R.  348  ; 
Webster  »,  Woodford,  3  Day,  R.  flO,  100  ;  Mitchell  e.  Kingman,  5  Pick. 
R.  431  ;  Lang  v.  Whidden,  2  N.  H.  435.  In  modern  limes,  the  English 
Courts  of  Law  seem  to  be  disposed,  as  far  as  possible,  to  escape  from  the 
maxim.  Baxter  v.  Eatl  of  Portsmouih,  5  Barn.  &  Cressw.  170;  S.  C. 
7  Dowl.  &  Ryl.  614 ;  Ball  u.  Mannin,  3  Bligh,  R.  {new  series)  1.  And 
eveo  in  England,  although  the  parly  himself  could  not  set  aside  hie  own 
■CI,  yet  the  king,  as  having  the  general  custody  of  idiots  and  lunatics, 
might,  by  his  attorn ey-general,  on  a  bill,  set  aside  the  same  acts.  See 
1  Fonbl.  Eq.  B.  1,  ch-  2,  ^  3  ;  Co.  Lilt.  247  ;  Newland  on  Contntcia,  ch.  1,  * 
p.  15  to  21 ;  Buller,  N.  Frius,  172. 
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point  of  lunacy ; '  although,  ■when  a  party  has  been 
fonndti  lunatic  under  an  inquisition,  they  will  entertain 
a  bill,  by  his  committee  or  guardian,  to  avoid  all  his 
acts  from  the  time  at  which  he  has  been  found  non  eontr- 
posJ'  And,  formerly,  they  were  so  scrupulous  in  adher- 
ing to  the  ma^m,  that  cases  have  occtu:red  in  which  a 
lanatic  was  not  allowed  to  be  a  party  to  a  bill,  to  he 
relieved  against  an  act  done  dnring  his  lunacy.^  But 
this  rule  is  now  with  great  propriety  abandoned/ 

§  226.  The  true  and  only  rational  exposition  of  the 
maxim  (which  has  been  adopted  by  Courts  of  Equity) 
is,  that  the  maxim  is  to  be  understood  of  acts  done  by 
the  lunatic  in  prejudice  of  others ;  as  to  which  he  shall 
not  be  permitted  to  excuse  himself  from  civil  responsi- 
bility on  pretence  of  lunacy ;  and  it  is  not  to  be  under^ 
stood  of  acts,  done  to  the  prejudice  of  himself;  for 
this  can  have  no  foundation  in  reason  and  natural  jus- 
tice.' 


<  1  Fonbl.  Eq.  B.  1,  oh.  3,  ^  1,  note  (e) ;  cites  Tothill,  R.  130.  See, 
also,  1  Eq.  Abridf.  378,  B.  1. 

1  1  Fonbl.  Eq.  B.  1,  ch.  S,  ^  1,  note  (e) ;  1  Eq.  Abridg.  278,  B.  2  ;  Addi- 
son D.  Dawaon,  3  Vein.  678  ;  S.  C.  ]  Eq.  Abridg.  B.  4;  NewUnd  on  Con- 
tncti.e.  I,  p.  17  to  31. 

3  Alloioey-GenerBl  v.  FaTkburst,  1  Cas.  Ch.  lis.  Se«  also  Altorney- 
General  tr.  Woolrich,  I  Cas.  Ch.  153.  —  Some  acts  of  a  lunatic  are,  bj  the 
Common  Law,  deemed  Toidahle,  and  aome  Toid.  Where  the  eatate  passes 
by  his  own  hand,  as  bjr  lirer;  of  sebin,  there  it  is  voidable ;  where  bj  a  deed, 
and  the  eonfoyance  does  not.pass  by  hia  own  hand,  it  is  void.  For  ezaia-' 
pie,  a  snrrendet  by  deed  of  a  non  compos  tenant  (br  life  will  not  bai  a  con- 
tingent remainder.  1  Fonbl.  Eq.  B.  I,  ch.  2,  ^  1 ;  1  Eq.  Abridg.  276,  B.  3 ; 
ThompBonD.Leach,3Mod.  B.301;  iLd.Ray.  313;  2Sa]k.497;  Shower, 
Pail.  Cas.  150 ;  3  Lev.  R.  S61.  See  Shelford  on  Lnaatics,  ch.  6,  g  ^ 
p.  56S,  &c. 

*  See  Ridler  v.  Ridler,  1  Eq.  Abridg.  278,  379,  B.  fi  :  Addison  v.  Daw- 
son, Z  Tern.  R.  678 ;  Clerk  c.  Clerk,  2  Vein.  R.4t3;  Shelford  on  LQiia> 
tics,  ch.  10,^  2,p.ll5,&c.;  Newland  on  Contracto,  eh.  l,p.  17  to  19; 
1  FoDbl.  Eq.  B.  I,  ch.  3,  ^  3,  and  note  (n).     . 

s  1  Fonbl. Eq.  B.  1,  ch.  3,  ^  3;  RidletD.  Ridler,  1  Et^.  Abridg. 379,  B.  b ; 
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^  227.  The  ground,  upon  which  Courts  of  Equity 
now  interfere,  to  set  aside  the  contracts  and  other  acts,_ 
however  solemn,  of  persons  who  are  idiots,  lunatics,  and 
otherwise  turn  connotes  mentis,  is  fraud.  Such  persons 
being  incapable  in  point  of  capacity  to  enter  into  any 
valid  contract,  or  to  do  any  valid  act,  every  person  deal- 
ing with  them,  knowing  their  Incapacity,  is  deemed  to 
perpetrate  a  meditated  fraud  upon  them  and  their  rights. 
And,  surely,  if  there  be  a  single  case  in  which  all  the 
ingredients,  proper' to  constitute  a  genuine  fraud,  are 
to,be  found,  it  must  be  a  case  where  these  unfortunate 
persons  are  the  victims  of  the  cunning,  the  avarice,  and 
corrupt  influence  of  those,  who  would  make  an  inhu- 
man profit  from  their  calamities.  Even  Courts  of  Iaw 
now  lend  an  indulgent  ear  to  cases  of  defence  against 
contracts  of  this  nature ;  and,  if  the  fraud  is  made  out, 
will  declare  them  invalid.* 

§  228.  But  Courts  of  Equity  deal  with  the  subject 


3  Bac.  Abiidg.  Tdiota  Knd  Lun&tics,  C.  F.  la  discuating  the  subject  of 
Idiots  and  Luaatici,  and  persons  non  compotes  maUis,  in  ihia  placB,  it  is 
important  to  state,  that  it  is  not  inteaded  to  examine  the  nature  and  history 
of  the  jarisdiciion  of  the  Court  of  Chancery,  oi  rather  of  the  Chancellor 
personally,  as  the  special  delegate  of  the  Crown,  over  idiots,  lunatics,  and 
other  persons  non  compola  generally.  That  is  a  subject  of  a  widely  diSer- 
ent  character  froo)  the  one  now  before  as ;  for  here  the  Court  of  Chancery 
acts  upon  its  geoeral  principles,  in  setting  aside  the  contracts  and  acts  of 
such  persons,  upon  the  ground  of  fraud,  circumvention,  impcsition,  and 
andue  adrantage  taken  of  them.  The  jurisdiction  of  the  Crown,  aa  parens 
palria,  to  take  care  of  idiots,  lunatics,  and  other  persons  non  aimpotts,  is 
given  at  considerable  length  in  Jeremy  on  Ei^,  Juried.  B.  1,  ch.  4,  p.  SIO  ; 
»Madd.  Ch.  Pr.  ch.  4,  p.  665;  3  Fonbl.  Eq.  Ft.  S,  ch.  3,  ^  1,  and  note 
(a);  iFonbl.Eq.  B.  1,  ch.2,^S,and,Date  («)■   Sea  also  Beverley's  ease, 

4  Co.  R.  121 ;  3  Sloty  on  Equity  Jutisp.  ^  1368  to  1385. 

1  Yates  c.  Boen,  2  Str.  R.  1104  ;  Baxter  v.  Earl  of  Portsmouth,  S  B. 
&  Cressw.  ITO ;  S.  C.  7  Dowl.  &  Ryland,  618  ;  FauUer  v.  Silk^S  Camp. 
R.  136  j  Brown  t>.  Joddrell,  I  Mood  &  Malk.  103  ;  S.  C.  3  Cacr.  &  Payne, 
30;  Lery  v.  Barker,  1  Mood.  &  Malk.  106,  and  note  («). 
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apon  the  most  enlightened  principles ;  and  watch  with 
the  most  jealous  care  every  attempt  to  deal  with  per- 
sona nm  compotes  merdis.  Wherever,  from  the  nature  , 
of  the  transaction,  there  is  not  evidence  of  entire  good 
laith,  {uherrimcB  Jidei)  or  the  contract  or  other  act"  is  not 
seen  to  be  just  in  itself,  or  for  the  benefit  of  these  per^ 
sons,  Courts  of  Equity  will  set  it  aside,  or  make  it  sub- 
servient to  their  just  rights  and  interests.^  "Where, 
indeed,  a  contract  is  entered  into  with  good  faith,  and  is 
for  the  benefit  of  such  persons,  such  as  for  necessaries, 
there  Courts  of  £quity  will  uphold  it,  as  well  as 
Courts  of  Law.°  And  so,  if  a  purchase  is  made  in  good 
&ith,  without  any  knowledge  of  the  incapacity,  and  no 
advantage  had  been  taken  of  the  party,  Courts  of  Equi- 
ty will  not  interfere  to  set  aside  the  contract,  if  injus- 
tice will  thereby  be  done  to  the  other  side,  and  the 
parties  cannot  be  placed  in  statu  quo,  or  in  the  state  in 
which  they  were  before  the  purchase.^ 

§  229.  And  not  only  may  contracts  and  deeds  of  a 
person  non  compos  be  thus  set  aside  for  fraud,  but  other 
instruments  and  acts  of  the  most  solemn  nature,  even 
of  record,  such  as  fines  levied,  and  recoveries  suffered 
by  such  a  person,  may  in  effect  be  overthrown  in  Equi- 
ty, although  held  binding  at  law.'     For,   although 


1  See  Selb;  v.  Jackson,  13  Law  J.  Rep.  (N.  S.)  Chanc.  249. 
»  Bailer  v.  Earl  of  FottemouUi,  S  B.  &  Cieaaw.  170 ;  S.  C.  7  Dow.  & 
Rjl.  B.  614,  618 ;  Hallelt  o.  Oakea,  1  Cush.  296  ;  McCrillia  d.  Bartleit, 

8  N.  H.  R.  569;  SeaTer  v.  Fhelps,  II  Pick.  304;  Fhzgerard  v.  Reed, 

9  Sm.  &  Mar.  94.    See,alBO,  Ex  parte  Hall,  7  Ves.  Se4  ;  Nelion  v.  Bun- 
combe, S  Beav.  Sll. 

3  Neill  v.  Moilejp,  9  Ves.  4.8,  482 ;  Sergeaoo  i>.  Saaly,  3  Atk.  413 ; 
Carr  o.  Hatliday,  5  Iredell,  Eq.  R.  167  ;  Price  v.  Barington,  7  Eng.  Law 
&  Eq.  B.  254.  See  Molton  t>.  Camroui,  3  Esch.  R.  487 ;  S.  C.  4  Excb. 
R.  17. 

*  See  HanafieM'B  case,  IS  Co.  B.  1S3, 124.    Bat  U  Isw  the  king  might 
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Courts  of  Equity  will  not  venture  to  declare  such  fines 
and  recoveries  utterly  void,  and  vacate  them,  yet  they 
will  decree  a  reconveyance  of  the  estate  to  the  party 
prejudiced,  and  hold  the  conusee  of  the  fine,  and  the 
demaildant  in  the  recovery,  to  be  a  trustee  for  the  same 
party.^ 

§  230.  Lord  Coke  has  enumerated  fonr  differevt 
classes  of  persons  who  are  deemed  in  law  to  be  non 
compotes  mentis.  The  first  is  an  idiot,  or  fool  natural ; 
the  second  is  he  who  was  of  good  and  sound  memory, 
and  i>y  the  visitation  of  Ood  has  lost  it ;  the  third  is 
a  lunatic,  hnalicia,  qui^cmdd  Utddis  intervalSs,  and  some- 
times is  of  a  good  and  sound  memory,  and  sometimes 
non  compos  merUis  ;  and  the  fourth  is  a  mm  compos  men- 
tis by  his  own  act^  as  a  drunkard."  In  respect  to  the 
last  class  of  persons,  although  it  is  regularly  true,  that 
drunkenness  doth  not  extenuate  any  act  or  offence,  com- 
mitted by  any  person  against  the  laws ;  bat  it  rather 
aggravates  it,  and  he  ^all  gain  no  privilege  thereby ;  ^ 


avoid  the  fine  or  tecoverj  bj  a  tdrafadat,  daring'  the  lirelime  of  the  idiot. 
1  Fonbl.  Eq.  B.  1,  ch.  9,  ^  S  ;  BeTciley's  case,  4  Co.  R.  194,  196,  b; 
Tonnon's  case,  B  Co.  B.  88S;  3  Bac.  Abtidg.  Idioli  and  Lunatks,  C. 
udF. 

1  See  AddiaoD  r.  Dawson,  9  Vern.  678  ;  Welb;  v.  VTelby,  TothUI,  R. 
164;  Wrights.  Booth,  Totbill,  R.  1G6;  Shelford  on  LuimticB,ch.  6,  ^  1, 
p.  953  ;  1  Fonbl.  Bq.  B.  I,  ch.  9,  ^  9,  and  note  (k) ;  WilliinEon  v.  Bra;< 
flold,  2  Vern.  307.  Sea  Clark  v.  Watd,  Precod.  Chan.  150  ;  Fenes  o. 
Fenes,  3  Eq.  Abrid.  695 ;  3  Bac.  Abtid.  Molt  md  Lunalia,  F.  What 
circumBtaneea  affoid  pioofa  or  presmnptions  of  inranit;,  are  not  fit  topics 
for  discDSsioQ  in  tbis  place,  but  more  properly  belong  to  a  tieatiHe  on 
Uedical  Jurispradence.  There  are  many  reported  eases  in  which  the  sub- 
ject is  diacnssed  with  great  ability  and  aeutenesB.  See  Sbelford  on  Lona- 
liea,  eh.  9,  p.  35  to  74  ;  Atlomey-Geaeral  v.  Panitber,  3  Bro.  Ch.  R.  441 ; 
1  Fonbl.  £q.  B.  ],  eh.  9,  §  3,  note  (z).  See  also  Mr.  ETana'a  note  to 
3  Fothier  on  Oblig.  No.  3,  p.  95. 

0  BoTerley's  case,  4  Co.  R.  124 ;  Co.  Idtt  247,  a. 

3  Ibid. ;  4  Blaok.  CeimD.  35 ;  3  Bac  Abridg.  Idiots  and  Lmatict,  A. 
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and  although,  in  strictness  of  law,  the  drankard  has  less 
ground  to  avoid  his  own  acts  and  contracts  than  any 
other  non  compos  mentis  ; '  yet  Courts  of  Equity  will  re- 
lieve against  acts  done,  and  contracts  made  by  him, 
while  under  this  temporary  insanity,  where  Ihey  are  pro- 
cured by  the  fraud  or  imposition  of  the  other  party.' 
For  whatever  may  be  the  demerit  of  the  drunkard  him- 
self, the  other  party  has  not  the  slightest  ground  to 
claim  the  protection  of  Courts  of  Equity  against  his 
own  grossly  immoral  and  fraudulent  conduct^ 

S  231.  But  to  set  aside  any  act  or  contract  on  account 
of  drunkenness,  it  is  not  sufficient,  that  the  party  is  un- 
der undue  excitement  from  liquor/  II;  must  rise  to  that 
degree  which  may  be  called  excessive  drunkenness, 
where  the  party  is  utterly  deprived  of  the  use  of  his  rea- 
son and  understanding ;  for  in  such  a  case  there  can  in  no 
just  sense  he  said  to  be  a  serious  and  deliberate  consent 
on  his  part ;  and  without  this,  no  contract  or  other  act 
can  or  ought  to  be  binding  by  the  law  of  nature.'    If 


1  3  Bftc.  Abridg.  Mioti  and  laauUia,  A . 

>  1  Fonbl.  Eq.  fi.  1,  ch.  Q,  ^  3;  Johnson  v.  MedliooU,  cited  3  P.  VTUl. 
130,  note  (A.) ;  Cooley  t>.  ftanken,  11  Miss.  643. 

3  See  Cook  c.  Clayworth,  18  Ves.  12 ;  Cdlowa]'  «.  WilhenpooD,  5  be- 
dell, Eq.  R.  128.  Tbe  maxiia  has  aomelimes  been  laid  down,  Qui  paxat 
«^'u«,  itcat  sobrius.  Hendrick  v.  Hopkias,  Caty,  R.  93.  But  even  at  law, 
(IroDkennesa  is  a  good  defence  aj^dnsE  a  deed  execnted  b;  a  partjr  when  m 
drunk  that  he  does  not  know  what  be  is  doing.  Cole  c.  Robina,  Ball.  N. 
P.  173.  Gore  v.  Gibson,  13  M.  &  W.  623 ;  Barrett  v.  Buxton,  3  Aikens, 
167.     See  2  Shelfoid  on  Lunatics,  ch.  7,  p.  276  ;  Id.  304. 

*  Fiitingei  v.  Pitiioger,  2  Green,  Ch.  B.  ise.  See  Crane  v.  Conklio, 
Saxton,  Ch.  R.  346 ;  Hutchinson  «.  Tindal,  2  Qreen,  Ch.  R.  357. 

6  1  Fonbl.  Eq.  B.  1,  ch.  2,^3;  Cooke.  CUjworlh.  IS  Vea.  12;  Rey- 
nolds V.  Waller,  1  Wash.  R.  207;  Rutherford  v-  RnS',  4  Deseaus.  £. 
350  ;  Wade  v.  Colvert,  2  Rep.  Conal.  Ct.  37  ;  Peyton  v.  Rawlins,  1 
Hajw.  77.  Sir  Joseph  Jekyll  is  said  to  have  intimated  an  opinion,  that 
the  having  been  in  drink  is  not  any  reason  to  reliere  a  man  against  soy 
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there  be  not  that  degree  of  excessive  drnnkenness,  then 
Courts  of  Equity  will  not  interfere  at  all,  unless  there 
has  been  some  contriTance  or  management  to  draw  the 
party  into  drink,^  or  some  unfair  advantage  taken  of  his 
intoxication,  to  obtain  an  unreasonable  bargain  or  bene- 
fit from  him.'  For,  in  general.  Courts  of  Equity,  as  a 
matter  of  public  policy,  do  not  incline,  on  the  one  hand, 
to  lend  their  assistance  to  a  person  who  has  obtained 
an  agreement  or  deed  from  another  in  a  state  of  intoxi- 
cation ;  and  on  the  other  hand,  they  are  equally  unwil- 
ling to  assist  the  intoxicated  party  to  get  rid  of  his 
agreement  or  deed,  merely  on  the  ground  of  his  intoxi- 
cation at  the  time.  They  will  leave  the  parties  to  their 
ordinary  remedies  at  law,  unless  there  is  some  fraudu- 
lent contrivance  or  some  imposition  practised.* 


deed  or  agreement  gaiaed  from  him  to  eocouiage  dtankenness.  Sectta,  if 
Ihroagh  the  niBiiagemeDt  or  coDirivance  of  him  who  gained  the  deed,  &c, 
the  party  from  vhom  the  deed  has  been  gained  wu  drawn  in  to  dtink. 
Johnson  u.  Medlicolt,  1734,  cited  3  P.  Will.  130,  note  A.  But  this  dio- 
tioctioD  seems  whoUf  aosatisfactor; ;  for  in  each  case  it  is  the  fraud  of  the 
party  nho  obtained  the  deed  or  agreeinent  which  conslitntes  the  gronnd 
of  declaring  it  ioTalid ;  and  the  fraud  is  in  morals  and  common  senae  the 
same,  whether  the  drunken  party  has  been  enticed  into  the  dronkenneaa, 
or  becomea  the  viotim  of  the  cunning  of  another,  who  takes  advantage  of 
his  mental  incapacity.  The  case  of  Cook  v.  Claywoilh,  (IB  Ves.  12,) 
requires  no  such  distinction,  where  the  circnmstaneea  indicate  fiaad.  In 
this  last  case.  Sir  William  Grant  said:  "  Aa  to  that  extreme  stale  of 
intoiieation,  that  deprive*  a  man  of  hia  reason,  I  apprehend  that  even  at 
law  it  would  invaUdate  a  deed  obtained  from  him  while  in  that  condition." 
See,  also,  Cole  v.  Robins,  Buller,  H.  P.  ITS ;  Wigglesworih  o.  Steers, 
1  Hen.  &  Hunf.  70. 

1  Hotchkiaa  e.  Fertson,  7  Yerg.  67 ;  Harvey  c.  Peaks,  1  Munf.  519. 

3  Cook  v.  Clayworth,  18  Vea.  IS ;  Say  v.  Barwick,  1  Ves.  &  Beamea, 
193 ;  Campbell  v.  Catcham,  1  Bibb,  R.  406  ;  White  v.  Cox,  3  Hayw.  R. 
^i  Wigglesworlh  v.. Steers,  1  Hen.  &  Munf.  70;  Taylor  c.  Patrick, 
1  Bibb,  R.  168. 

3  Cook  V.  Clayworth,  18  Ves.  19 ;  Newland  on  Contracts,  eh.  SS,  p. 
366 ;  Rich  V.  Sydenham,  1  Ch.  Cas.  203. 
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$  232.  It  is  npoD  this  special  ground  that  Courts  of 
Equity  have  acted  in  cases  where  a  hroader  principle 
has  sometimes  been  Buppoeed  to  have  been  upheld. 
They  have,  indeed,  indirectly,  by  refusing  relief,  sus- 
tained agreements,  which  have  been  fairly  entered  into, 
although  the  party  was  intoxicated  at  the  time.^  And, 
especially,  they  have  refused  relief  where  the  agree- 
ment was  to  settle  a  family  dispute,  and  was  in  itself 
reasonable.^  Bnt  they  have  not  gone  the  length  of 
giving  a  positive  sanction  to  such  agreements,  so 
entered  into,  by  enforcing  them  against  the  party,  or 
in  any  other  manner  than  by  refusing  to  interfere  in 
his  favor  against  them.^ 

§  233.  In  regard  to  drunkenness,  the  writers  upon 
natural  and  public  law  adopt  it,  as  a  general  principle, 
that  contracts  made  by  persons  in  liquor,  even  thoagh 
their  drunkenness  be  voluntary,  are  utterly  void ;  be- 
cause they  are  incapable  of  any  deliberate  consent,  in 
like  manner  as  persons  who  are  insane,  or  non  conges 
mentis.  The  rule  ia  so  laid  down  by  Heineccius,*  and 
Puffendorf'  It  is  adopted  by .  Pothier,  one  of  the 
purest  of  jurists,  as  an  axiom  which  requires  no  illos- 
tration.^  Heineccius,  in  discussing  the  subject,  has 
made  some  sensible  observations.  Either  {says  he)  the 
drunkenness  of  the  party  entering  into  a  contract,  is 
excessive  or  moderate.    If  moderate,  and  it  did  not 


>  Cook  V.  Cl&ywortb,  18  Vu.  13.    See,  Uto,  6  Bani.  &  CresBW.  170. 

■  CorT7  V.  Coitj,  1  Ve«.  R.  10,  See  Slocklej  v.  Stocklej,  IS  Ves,  R. 
SO  ;  Duonage  v.  White,  1  Swanet.  R.  137,  130. 

S  See  Ctogg  V.  Holme,  ciled  18  Vea.  14,  and  note  (C)  attbe  Holla,  181 1. 

*  Heinece.  Elem.  Joi.  Natar.  Lib.  1,  ch.  14,  ij  392,  and  note,  ibid. 

G  Poffend.  Lav  of  Nat.  and  Nat.  B.  1,  ch.  i,  f)  8. 

<  Foihiei  Trails  dea  Oblig.  ti.  40.  See  alao  2  Erana,  Pothier  on  Oblig. 
No.  3j  p.  28. 
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quite  80  much  obscure  his  understanding,  as  that  he 
was  ignorant  with  whom  or  for  what  he  had  contracted, 
the  contract  onght  to  bind  him.  Bat  if  hia  drunken- 
ness was  excessive,  that  could  not  fail  to  be  perceived; 
and,  therefore,  the  party  dealing  with  him  must  have 
been  engaged  in  a  manifest  fraud ;  or,  at  least,  he 
ought  to  impute  it  to  his  own  fault,  that  he  had  dealt 
with  a  person  in  such  a  situation.'  The  Scottish  Law 
seems  to  have  adopted  this  distinction ;  for  by  that  law 
persons  in  a  state  of  absolute  drunkenness,  and  conse- 
quently deprived  of  reason,  cannot  bind  themselves  by 
any  contracts.  But  a  lesser  degree  of  drunkenness, 
which  only  darkens  reason,  has  not  the  effect  of  annul- 
ling contracts." 

§  234.  Closely  allied  to  the  foregoing  are  cases,  where 
a  person,  although  not  positively  non  compos,  or  insane, 
is  yet  of  such  great  weakness  of  mind  as  to  be  unable 
to  guard  himself  against  imposition,  or  to  resist  impor- 
tunity or  undue  influence.  And  it  is  quite  immaterial 
from  what  cause  such  weakness  arises  ;  whether  it 
arises  from  temporary  illness,  general  mental  imbecility, 
the  natural  incapacity  of  early  infancy,  the  infirmity  of 
extreme  old  age,  or  those  accidental  depressions  which 
result  from  sudden  fear,  or  constitutional  despondency, 
or  overwhelming  calamities.  For  it  has  been  well 
remarked,  that,  although  there  is  no  direct  proof  that  a 
man  is  non  compos,  or  delirious,  yet,  if  he  is  a  man  of 
weak  understanding,  and  is  harassed  and  uneasy  at  the 
time,  or  if  the  deed  is  executed  by  him  in  extremis,  or 
when  he  is  a  paralytic,  it  cannot  be  supposed  that  he 


>  Heinecc  Juris.  Nat  Lib.  ],  cb.  U,  ^  392,  note. 
*  Errkine,  Inst.  B.  1,  lit.  1,  ^  IS,  p.  483;  1  Madd.  Ch.  Pi.  330  i  I  Stur, 
Inst  B.  I,  lit.  10,  IjlZii  Stair,  Inst.  B.  4,  lit.  SO,  ^  49. 
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had  a  mind  adequate   to  the  business  which  he  was 
about,  and  be  might  be  very  easily  imposed  upon.' 

§  235.  It  has,  indeed,  been  Baid  by  a  learned  Judge, 
that  if  a  weak  man  give  a  bond,  and  there  be  no  fraud 
or  breach  of  trust  in  the  obtaining  of  it,  equity  will 
not  set  aside  the  bond  only  for  the  weakness  of  the 
obligor,  if  he  be  compos  mentis;  neither  will  a  Court  of 
Equity  measure  the  size  of  people's  understandings  or 
capacities,  there  being  no  such  thing  as  an  equitable 
incapacity,  where  there  ia  a  legal  capacity.'  But  what- 
ever weight  there  may  be  in  this  remark,  in  a  general 
sense,  it  is  obvious  that  weakness  of  understanding 
must  constitute  a  most  material  ingredient  in  examining 
whether  a  bond  or  other  contract  has  been  obtained  by 
fraud,  or  imposition,  or  undue  influence ;  for,  although 
a  contract,  made  by  a  man  of  sound  mind  and  fair  - 
understanding,  may  not  be  At  aside,  merely  from  its 
being  a  rash,  improvident,  or  hard  bargain;  yet,  if  the 
same  contract  be  made  with  a  person  of  weak  under- 
standing, there  does  arise  a  natural  inference,  that  it 
was  obtained  by  fraud,  or  circumvention,  or  undue 


1  1  Fonbl.  Eq.  B.  1,eh.  8,  ^  3. 

'  Sir  JiiMph  Jekjll,  in  Osmond  ».  Fitzror.  8  P*  Will.  1S9,  ISO.  Se«, 
tlto,  ex  parte  Alleo,  IS  Hub.  R.  68. 

'  I  PoKbl.  Eq.  B.  1,  ch.  a,  $S,  DOM  (r);  BlkcVfotd  o.  CbriMiu, 
1  En>|ip,  B.  73,  77 ;  Clirkeon  b.  Hsdwbj,  9  P.  Will.  203 ;  Gatu^  v. 
iBherniwd,  1  Bid.  Ch.  R.  Appendix.  fiSl),  5S0,  cei.  ~  Lord  Thnilovr  w 
said  to  bave  lemsrlied,  in  Gnffin  v.  De  Vealle,  (3  Wooddea.  LecU  App. 
le,)  ihii  he  admitted,  "  Tfaai  ihia  Coarl  woald  not  sal  aaide  tbe  voluntatj 
deed  of  a  weak  man,  who  is  not  absoloielj  non  compos,  nor  any  deed  of 
impruTidaiiM  or  profuseness,  for  ibese  reasons  merely,  where  no  fraud 
Bppeua,sawaB  laid  dowa  by  Sir  Joseph  Jekyll,  in  Osmond  d.  Fitztoy,  3  P. 
Will.  130.  Bat  he  said,  that  Sir  Joseph  Jekyll  might  hsTe  been  pleased 
to  add,  that  from  theee  ingredieota  there  might  ^  made  out  and  evidenced 
a  colleotioo  ef  faets,  ibai  there  naa  fraud  and  miarepteaeDtaiion  used. 

«q.  loa.—  vol..  I.  ss 
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§  236.  It  has  been  asserted  by  anotlier  emiDent 
Jadge,  that  it  is  not  sufficient  to  set  aside  aa  agreement 
in  a  Court  of  Equity,  to  suggest  weakness  and  indis- 
cretion in  one  of  the  parties,  who  haa  engaged  in  it ; 
for,  supposing  it  to  be  in  fact  a  very  hard  and  uncon- 
scionable bargain,  if  a  person  will  enter  into  it  with 
his  eyes  open.  Equity  will  not  relieve  htm  upon  this 
footing  only,  unless  he  can  show  fraud  in  the  party 
contracting  with  him,  or  some  undue  means,  made  use 
of  to  draw  him  into  such  an  agreement'  Sut  this 
language,  if  maintainable  at  all,  requires  many  qualifi- 
cations ;  for,  if  a  person  is  of  a  feeble  understanding, 
and  the  bargain  is  unconscionable,  what  better  proof 
can  one  wish  of  its  being  obtained  by  fraud,  or  impo- 
sition, or  undue  influence,  or  by  the  power  of  the  strong 
over  the  weak?" 


The  ease  or  Oamond  b.  Filzroy  caoDot  be  supported  but  upon  the  roiied 
gruund  of  Lord  Southampton's  extreme  weakaess  of  an  demanding,  as 
nell  as  the  Bltuilion  o(  Osmoad."  And  in  Mr.  Cox's  note  to  3  P.  Will. 
131,  be  is  represeDted  to  have  stated,  "That  in  almost  eferj  case  upon 
this  subject,  a  principal  ingredient  was  a  degree  of  weakness,  short  of  a 
legal  incapacity."  Mr.  Maddock  seems  to  think,  that  Osmond  e.  Fiizioy 
went  principal);  upon  the  gtound  of  the  relation  between  the  parlies, 
(servant  and  muter) ;  and  he  holds  the  doctrine  of  Sir  Joseph  Jek;ll  the 
moat  confonnable  to  the  authorities.  1  Madd.  Ch.  Pr.  SSI,  SS5.  See 
Stock  on  Lonacy.         ' 

1  Lord  Hardwiehe,  in  Willis  «.  Jemegan,  2  Atk.  R.  351. 

3  See  Malinc.  Malin,  S  Johns.  Ch.  R.238  ;  Sbelfordoa  Lenatica,  cb.  6, 
^  S,  p.  258,  307,  268,  27S  ;  While  v.  Small,  3  Ch.  Cas.  103  ;  Bridgman  v. 
Green,  2  Ves.  827 ;  Clatksoo  e.  Han  way,  2  P.  Will.  203 ;  Bennett  v.  Wade, 
2  Alk.  335,  52S  ;  Nanlea  d.  Corrick,  9  Ves.  ISl,  183 ;  Willan  v.  Willan, 
16  Ves.  73  ;  Blackford  v.  Chrislian,  1  Enapp,  R.  73  to  87  ;  Griffilh  v. 
Robbies,  3  Madd.  R.  ISl  ;  Bali  t>.  Mannin,  3  Bligh,  R.  1,  (new  series) ; 
S.  C.  1  Dow,  R.  393,  (new  series) ;  1  Fonbl.  Eq.  B.  1,  eh.  3,  ^  8,  note 
(r)  ;  Fillmer  u.  Golt,  7  Bro.  Par.  R.  TO  ;  Dodds  v.  Wilson,  1  Rep.  Const. 
Ct.  of  S.  Csr.  448;  Newland  on  Contracts,  ch.'SS,  p.  363  ;  Garlside  *. 
Isherwood,  1  Bro.  Ch.  R.  558,  GSO,  561.  —  In  truib,  there  was  noL  the 
slightest  proof  of  any  weakness  of  understanding  of  the  parly  in  the  caie 
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§  237.  The  language  of  another  eminent  Ju(3ge,  in  a 
very  recent  case,  is  &r  more  satisfactory  and  compre- 
hensive, and  applies  a  mode  of  reasoning  to  the  subject 
compatible  at  once  with  the  dictates  of  common  sense 
and  legal  exactness  and  propriety.  i'The  law,"  (said 
Lord  Wynford,)  "will  not  assist  a  man,  who  is  capable 
of  taking  care  of  his  own  interest,  except  in  cases 
where  he  has  been  imposed  upon  by  deceit,  against 
which  ordinary  prudence  could  not  protect  him.  If  a 
person  of  ordinary  nnderstanding,  on  whom  no  fraud 
has  been  practised,  makes  an  imprudent  bargain,  no 
Court  of  Justice  can  release  him  from  it'  Inadequacy 
of  consideration  is  not  a  substantial  ground  for  setting 
aside  a  conTeyance  of  property.  Indeed,  from  the  fluc- 
tuation of  prices,  owing  principally  to  the  gambling 
spirit  of  speculation  that  now  unhappily  prcTails,  it 
would  be  difficult  to  determine,  what  is  an  adequate 
price  for  any  thing  sold.  At  the  time  of  the  sale  the 
buyer  properly  calculates  on  a  rise  in  the  value  of  the 
article  bought,  of  which  he  would  have  the  advantage. 
He  must  not,  therefore,  complain,  if  his  speculations  are 
disappointed,  and  he  becomes  a  loser,  instead  of  a 
gainer  by  his  bargain.    But  those  who,  from  imbecility 

of  Wiltis  V.  Jernegan,  3  Atk.  251 ;  but  merel;  of  »  sanguine  and  ardent 
lemper  and  iniigmatjon,  specalaling  wiih  rasbneca  opori  the  bope  of 
tmaginar;  profits.  And,  indeed, it  appears,  that  the  specDlalioD  mighl  bara 
been  pTofiiable,  but  foi  the  paily'a  iDsisling  npon  an  exorbitant  premium 
for  the  lottery  tickets,  until  themtuketbad  fallen.  Tbe  weakness  alluded 
10  ia  this  caao  bj  Lord  Hardwiclce,  was  probably  not  so  mach  incapacity 
of  mind  as  credulity  or  want  of  judgment ;  for  be  expressly  negatives  any 
fraud  or  ioipasitioa.  See  Lord  Eldoo's  remarks  in  Huguenin  v.  Basley, 
U  Vea.  S90  ;  Fox  V.  Macrelh,  9  Bro.  Ch.  R.  120;  2  HoTsnd.  Suppt.  113, 
note  to  g  Ves.  182  ;  Shelf,  on  Lunatics,  lutrod.  }  S,  p.  36,  &c. ;  Id.  ch.  fl 
^  3,  p.  265,  3ST,  268,  272.  See  also  Lewis  v.  Pead,  iTes.  jr.  10;  1 
Foabl.  Eq.  B.  1,  eh.  S,  ^  3,  and  nolo  (r) ;  Harvey  v.  Mount,  8  Beavan,  B. 
439. 
'  See  Warner  v.  Daniels,  I  Wood.  &  Min.  103. 
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of  mind,  are  incapable  of  taking  care  of  themselves, 
are  under  the  special  protection  of  the  law.  The 
strongest  mind  cannot  always  contend  with  deceit  and 
falsehood.  A  bargain,  therefore,  into  which  a  weak 
one  is  drawn,  under  the  influence  of  either  of  these, 
ought  not  ~to  be  held  valid,  for  the  law  requires  that 
good  faith  should  be  observed  in  all  transactions  be- 
tween man  and  man."  And,  addressing  himself  to  the 
case  before  him,  he  added,  "  If  this  conveyance  could 
be  impeached  on  the  ground  of  the  imbecility  of  F., 
only,  a  sufficient  case  has  not  been  made  out  to  render 
it  invalid ;  for  the  imbecility  must  be  such  as  would 
justify  a  jury,  under  a  commission  of  lunacy,  in  putting 
his  property  and  person  under  the  protection  of  the 
Chancellor.  But  a  degree  of  weakness  of  intellect,  far 
below  that  which  would  justify  such  a  proceeding, 
coupled  with  other,  circumstances,  to  show  that  the 
weakness,  such  as  it  was,  had  been  taken  advantage  of, 
will  be  sufficient  to  set  aside  any  important  deed." ' 

§  238.  The  doctrine,  therefore,  may  be  laid  down 
as  generally  trne,  "  that  the  acts  and  contracts  of  per- 
sons wbo  are  of  weak  nnderstandings,*  and  who  are 
thereby  liable  to  imposition,  will  be  held  void  in 
Courts  of  Equity,  if  the  nature  of  the  act  or  contract 
justify  the*  conclusion  that  the  party  has  not  exercised 
a  deliberate  judgment,  but  that  ho  has  been  imposed 
upon,  circumvented,  or  overcome  by  cunning  or  artifice, 
or  undue  influence."^    [But  the  simple  fact  that  the 


1  Blackfiird  t>.  Cbriatitn,  1  Kiwpp,  R.  77.  See  GarlMd«  t>.  Isberwood, 
1  Bro.  Ch.  B.  App.  560,  561. 

9  See  Hunt  v.  Moore,  8  Bm,  105. 

3  See  GiTtside  v.  Isherwocid,  I  Bro.  Ch.  R.  App.  560,  661  ;  Rippji  t>. 
Grant,  4  Ired.  Eq.  R.  443.  — In  the  Treaiite  ob  Equitj.  (I  Fonbl.  Eq. 
B.  I,  ch.  3,  §  3.)  it  ia  laid  down  that  the  ptotection  of  Court*  of  ICquitj 
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intellectual  capacity  of  one  party  to  a  contract  is 
below  that  of  the  aveAige  of  mankind,  does  not  alone 
fnrnish  sufficient  ground  for  setting  aside  the  coa- 
tract.']  The  rule  of  the  Common  Law  seems  to  have 
gone  further  in  cases  of  wills  (for,  it  is  said,  that,  per- 
haps, it  can  hardly  be  extended  to  deeds  without  cir- 
cumstances of  fraud  or  imposition) ;  since  the  Commoa 
Law  requires  that  a  person,  to  dispose  of  his  property 
by  will,  should  be  of  sound  and  disposing  memory,' 
which  imports  that  the  testator  should  have  under- 
standing to  dispose  of  his  estate  with  judgment  and 
discretion ;  and  this  is  to  be  collected  from  his  words, 
actions,  and  behavior  at  the  time,  and  not  merely  from 
his  being  able  to  give  a  plain  answer  to  a  common 
question.'  But,  as  fraud  in  regard  to  the  making  of 
wills  of  real  estate  belongs  in  a  peculiar  manner  to 
Courts  of  Law,*  and  fraud  in  regard  to  personal  estate 
to  the  Ecclesiastical  Courts,  although  sometimes  re- 
liflvable  in  Equity,  that  part  of  the  subject  seems  more 
proper  to  be  discussed  in  a  different  treatise/ 


"is  sot  to  be  extended  to  every  perion  of  r  weak  nnilereUnding,  unleu 
there  be  tome  fraud  or  surpnee ;  Tor  Coarls  of  Ei^uiij  would  have  enough 
to  do  if  they  were  to  ezBmine  iuto  the  wisdom  and  prudence  o(  meu  in 
dwpoaing  of  theii  estfttea.  Let  a  man  be  niae,  therefore,  or  unnise,  if 
he  be  legally  arnipoa  mtniii,  he  is  a  diipeser  of  hit  property,  and  his  will 
stands  inatead  of  a  leason.  S.  P.  Bath  and  Montague's  caae,  3  Cb. 
Caa.  107. 
,  >  Mann  v.  Bellerly,  31  Verm.  R.  328. 

>  [See  the  late  ease  of  Waring  v.  Waring,  6  Moore,  ?.  C.  R.  3tl, 
where  the  subject  is  ably  eiamined.] 

=■  1  Fonbl.  Eq.  B.  l,eh.  S,  ^  3,  and  note  (u)  and  (x);  Donegal's  caee, 
2  Vea-R.  407,  403;  Attorney-Genera]  e.  Parmenier,  3  Brown,  Ch.  R. 
441 ;  Id.  1  Foobl.  Eq.  B.  1,  ch.  9,  (  3,  note  (i). 

4  See  Gould  t>.  Goald.  3  Story,  R.  637. 

>  1  Fonbl.  Eq.  B.  1,  ch.  3,  ^  3,  and  noiea  (u)  and  («)  ;  Ante,  ^  184  ; 
Allen  V.  Haophenon,  6  BeaTsn,  R.  460 ;  S.  C.  on  appeal,  1  PhUlipa,  Ch. 
R.  133. 

«3» 
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§  239.  Cases  of  an  analogoas  nature  may  easily  be 
put,  where  the  party  is  Gubjected  to  undue  iDfluence, 
although  in  other  respects  of  competent  understand- 
ing.' As,  where  he  does  an  act^  or  makes  a  contract, 
when  he  is  under  daress,  or  the  influence  of  extreme 
terror,  or  of  threats,  or  of  apprehensions  short  of 
duress.  For,  in  cases  of  this  sort,  he  has  no  free  will, 
bat  stands  in  vineuUa.  And  the  constant  rule  iu  Equity 
is,  that,  where  a  party  is  not  a  free  agent,  and  is  not 
equal  to  protecting  himself,  the  Court  will  protect 
him.'  The  maxim  of  the  Common  Law  is :  Quod  oHdt 
h&mon  et  j'usium  est,  si  per  vim  vel  fraudem  pdaiur, 
malum  ^  ityustum  egidiur?  On  this  account  Courts- of 
Equity  watch  with  extreme  jealousy  all  contracts  made 
by  a  party  while  under  imprisonment ;  and,  if  there  is 
the  slightest  ground  to  suspect  oppression  or  imposi- 
tion in  such  cases,  they  will  set  the  contracts  aside.* 
Circumstances,  also,  of  extreme  necessity  and  distress 
of  the  party,  although  not  acGompanied  by  any  direct 
restraint  or  duress,  may,  in  like  manner,  so  entirely 
overcome  his  free  agency  as  to  justify  the  Court  in 
setting  aside  a  contract  made  by  him,  on  account  of 


«  See  Debenham  v.  Oi,  I  Ves.  S76  ;  Cory  e.  Cory,  1  Ve*.  19  ;  Ynung 
V.  Peach;,  3  Atk.  S54 ;  I  Madd.  Ch.  Pr.  SIS,  34ft  \  Whilehoin  v.  Hines, 
1  Munf.  557  ;  Gest  o.  Frixier,  3  Liu.  778 ;  Branch  e.  HuTat,  3  De*aaua. 
373  ;  McCormiak  v.  Malin,  5  Blackf.  509. 

s  ETana  v.  Llewellyn,  1  Cox,  R.  340;  Crome  v  Baltard,  1  Ves.  jr. 
S15,  220  1  Haoea  o.  Wyaii,  3  Bro.  Cb.  R.  158;  Jeremy  on  Equity 
Jnrtad.  B.  3,  Pt.  3,  oh.  3,  ^  1 ;  3  Kq.  Abrid^.  183,  pt.  9;Gilb.  Eq.  R.  ft; 
3  P.  Will.  294,  DPte  £;  Aitorney-Geiiecal  o.  Southeo,  S  Vera.  R.  497. 

■  3  (;«.  R.  7a 

4  Boy  o.  Duke  of  Bmofort,  B  Aik.  100 ;  Nichola  t.  Niohola,  1  Atk. 
409 ;  Hinton  v.  Hiolon,  2  Vea.  634,  636;  Falkner  e.  O'Brien,  3  B.  Jfc 
Beatl.  314  ;  Griffith  d.  Sptatley,  1  Cox,  B.  333  ;  Underbill  tr.  Harttuod, 
10  V«B.  219;  Atiorney-Genenl  v.  Sooihea,  3  V«m,  B.  497. 
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some  oppression,  or  fraodulent advantage,  or  imposition, 
attendant  upon  it' 


1  See  Gould  v.  Okeden,  S  Bro.  Pari.  R.  560  ;  Boeanqoet  v.  Dtshnood, 
Cm.  Temp,  Talbot,  »7;  Pri>nf  v.  Hinec,  Caa.  T.  Talb.  Ill ;  H&wei  e. 
Wjaii,  S  Bro.  Ch.  B.  1S6  ;  Picket  r.  Lopgoo,  14  Vn.  315 ;  Beaile;  v. 
Uaglireih,  3  Sch.  &  Lefr.  31,  35  ;  Carpenier  v.  Elliot,  cited  2  Ves.  jr. 
49i  :  Firmer  v.  F&rmer,  1  HouK  of  Uirda  Cbbch,  734  ;  Wood  v.  Abrey, 
3  Msdd.  R.  417;  RamBbatKim  v.  Parker,  6  Madd.  R.  6  ;  Fjtzj|er*ld  v. 
Rainafiird,  1  B.  &  Beatt.  R.  37,  note  (d);  Unilerhill  t>.  Harwood.  10  Vea. 
310  ;  I  Fonb).  Eq.  B.  1,  eh.  3,  ^  U,  note  («)  ;  Uiowe  v.  Ball&rd,  1  Ves.  jr. 
SIS,  9-20;  Huguemo  o.  Baaley,  14  Vea.  973;  Nevrland  on  Contracta, 
ch.  3«,  p.  369,  &o. ;  lb.  p.  365,  &c.  — The  doctrine  of  the  Cummon  ]mw, 
upon  the  iubject  of  avoiding  caDtrBcls  upon  the  g-round  of  menial  weak- 
nest,  or  force,  or  undue  influence,  doea  not  seem,  in  any  eaaeniial  manner, 
to  diiTer  from  that  adopied  in  the  Roman  Law,  or  in  tbe  law  uf  caodein 
coniinenial  Europe.  Thus,  we  End  in  the  Roman  Law,  tbat  cooiracU 
mtf  be  avoided,  not  only  fur  incapacity  but  for  menial  imbecility,  the  um 
of  force,  OT  the  want  uf  liberty  in  regard  to  ibe  party  contracting.  Ait 
Frstor,  Quod  metua  causS  gesium  erit,  ratum  ncn  babebo.  Dig.  Lib.  4, 
lit  3, 1.  1.  But  then  the  force,  or  fear,  mual  be  of  aocb  a  nature  «b  may 
well  overcome  a  firm  man.  Meium  accipiendum,  Labeo  dicit,  non  quem- 
libet  timorem,  aed  majoris  maliialia.  Dig.  Lib.  4,  til.  3,  I.  6.  The  pariy 
muat  he  Iniimidaied  by  the  apprehenaion  of  aome  aeriona  ctiI  of  a  preient 
and  preaaing  nature.  Metum  non  vani  buminis,  aeit  qui  meriio  et  ia 
bominem  constaniiasimum  cadat ;  Dig.  Lib.  4,  lit.  3,1.  B.  Ue  muat  act, 
Meiu  majoria  mtlitatia  ;  and  feel,  that  it  ia  immediate  ;  Melum  preaentem 
aecipere  debemua,  non  auspiciunein  inferendi  ejua  SeeDig.Lib,  4,  iii.9, 
L  9;  I  Dumat,  Civil  Law,  B.  1,  tit.  18,  ^  9.  *ft.  1  to  10.  Poihiur  gkea 
bia  aaaeni  to  ihla  general  doctrine ;  but  he  deems  the  CitU  Law  lou  rigid 
in  requiring  the  menace  or  force  to  be  soch  aa  might  intimidate  a  ciinstaot 
or  firm  man  ;  and  very  properly  thinks,  that  regard  abonld  be  had  to  the 
■ge.  aei,  and  condition  uf  the  paitiea.  Puihier  on  Oblig.  n,  S3.  Mr. 
Evaoe  thinka  that  any  contract  produced  by  the  aotnal  intimidation  of 
anniher,  ought  to  be  held  void,  whether  it  were  the  result  of  peraonal 
iafirmiiy  merely,  or  of  such  circumitanees  aa  might  ordinarily  produce 
the  like  elTect  open  uthera.  1  Evana,  Poibier  on  Oblig.  n.  25,  oote  (a,) 
p.  18.  The  Scoitiah  Law  seems  to  have  followed  out  the  line  of  reason- 
ing of  the  Roman  I«w  wilh  a  serupulnna  deference  and  cluaeness. 
Ersk.  Inst.  B.  4,  tit.  1,  ^  36.  The  Scoitiah  Law  also  pnla  the  case  of 
impiisiiiun  from  weakneaa  apoa  a  clear  ground.  "  Let  one  be  ever  ao 
euhjeol  to  impoiition,  yet,  if  he  haa  underetanding  enough  to  brto  himaelf 
from  a  aenience  of  idiocy,  the  law  makea  him  capable  of  managing  hia 
own  affairs ;  and  oonaequeotly  his  deeds,  howeTer  hurtful  they  may  be 
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§  240.  The  acts  and  contracts  of  infanta,  that  is,  of 
all  persons  under  twenty-one  years  of  age,  (who  are 
by  the  Common  Law  deemed  infants,)  are  a  forHori, 
treated  as  falling  within  the  like  predicainent  For  in- 
fants are  by  law  generally  treated  as  having  no  capacity 
to  bind  themselves,  from  the  want  of  sufficient  reason 
and  discernment  of  understanding;  and,  therefore,  their 
grants  and  those  of  lunatics  are,  in  many  respects, 
treated  as  parallel  both  in  law  and  reason.i  There  are, 
indeed,  certain  excepted  cases,  in  which  infants  are 
permitted  by  law  to  bind  themselves  by  their  acta  and 
contracts.  But  these  are  all  of  a  special  nature  ;  as, 
for  instance,  infants  may  bind  themselves  by  a  contract 
for  necessaries,  suitable  to  their  degree  and  quality ; ' 
or  by  a  contract  of  hiring  and  services  for  wages ;  ^  or 
by  some  act  which  the  law  requires  them  to  do.*  And, 
generally,  infanta  are  favored  by  the  law,  as  well  as 
by  Equity,  in  all  things  which  are  for  their  benefit,  and 
are  saved  from  being  prejudiced  by  any  thing  to  their 


to  bimaelf,  must  be  effectaal,  anteta  eTidence  be  bionght,  that  thej  have 
been  drawn,  or  extolled  from  him  by  unfair  practices.  Yet  whehi  lesioD 
(injurj]  in  the  deed  and  facililj  in  Ihe  graDlat  concur,  the  most  slender 
cireu  DIB  lances  of  fraad  or  circnmTeDlion  are  snfficient  to  set  it  aiide." 
Ereh.  Inst.  B.  4,  tit.  1,  ^  27.  Mr.  Bell  has  also  stated  the  same  principle 
in  the  Scotiiah  Law  with  great  clearness.  There  maj  be  in  one  of  per- 
fect age  a  degree  of  weakneaa,  puerility,  or  prodigality,  which,  although 
not  such  as  to  justify  a  verdict  of  insanity,  and  place  him  under  gnaidian- 
ship,  as  insane,  may  jet  demand  some  pioteciion  for  him  against  unequal 
er  gratnitoua  alienation.  1  Bell,  Comm.  139.  See  HatTey  o.  Mount, 
8  Beawi,  R.  439. 

t  I  Fonbl.  £q.  B.  1,  ch.  2,  $4. 

a  Zouch  t'.  PaTBons,  3  Barr.  IBOl ;  1  Fonbl.  Eq.  B.  1,  oh.  3,  ^  4,  and 
notes  (jr)  and  (o) ;  Co.  I^lt.  173  a. 

3  Wood  V.  Fenwick,  10  Meea.  &  Welsh.  195.  [Onfra,  in  America, 
Feteia  s.  Lord,  IS  Conn.  337;  Bingham  on  Infancy,  (Bennett's  Ed.) 
p.  90,  and  note  3.    And  eee  Begina  o.  Lord,  13  Q.  B.  Rep.  797.] 

i  People  o.  Mooiea,  4  Denio,  618;  McCall  v.  Faiker,  13  Melo.  87S. 
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disHdvantflge.'  But  this  rule  is  designed  as  a  shield 
for  their  own  protection  it  is  cot  allowed  to  operate; 
as  a  fniud  or  injustice  to  others ;  at  least  not  where  a 
Court  of  Equity  has  authority  to  reach  it  in  cases  of 
meditiited  fraud.' 

§  241.  In  regard  to  the  acts  of  infants,  some  are 
Toidiible  and  some  are  void  ;  and  so,  also,  in  regard  to 
their  contracts,  soine  are  voidable  and  some  are  void. 
"Where  they  are  utterly  void,  they  are  from  the  begin- 
ning mere  nullities,  and  incapable  of  any  operation. 
But  where  they  are  voidable,  it  is  in  the  election  of  the 
infant  to  avoid  them,  or  not,  which  he  may  do,  when 
he  arrives  at  full  age.  In  this  respect  he  is  by  law  dif- 
ferently phiced  from  idiots  and  lunatics;  for  the  latter, 
as  we  have  seen,  are  not,  [in  England], or  at  least  may 
not,  at  law,  be  allowed  to  stultify  themselves.  But  an 
infant  may,  at  his  coming  of  age,  avoid  or  confirm  any 
voidable  act  or  contract  at  his  pleasure.  In  general, 
where  a  contract  toay  be  for  the  benefit  or  to  the  pre- 
judice of  an  infant,  be  may  avoid  it  as  well  at  law  as 
in  Equity.  Where  it  can  never  be  for  his  benefit, 
it  is  utterly  void.'  And  in  respect  to  the  acts  of  infants 
of  a  more  solemn  nature,  such  as  deeds,  giHs,  and 
grants,  this  distinction  has  been  insisted  on,  that  such 
as  do  take  effect  by  delivery  of  his  hand  are  voidable ; 
but  such  as  do  not  so  take  effect  are  void.* 

$  242.  But,  independently  of  these  general  grounds, 


>  1  FonU  £q   B.  1,  ch-  8,  ^  4,  and  notes  (y)  and  (a). 

9  Sea  I  Funbl.  Eq.  B.  l.eb.  3,  §4,  nuie  (!) ;  Zuuche.  Paraong.S  Bon. 
1602.     I  Ameriun  Leading  Cuea,  lil.  InTanc;. 

3  1  Fiinbl.  Eq.  B.  I,  ch.  3,  ^  4,  notes  (y),  (i),  (i)  :  Zouch  v.  Parson*, 
3  Burr.  I8DI,  IHOT.     I  Ameriein  Leading  Cases,  til   Inrartcy. 

*  Zuuoh  V.  ParsDDB,  3  Burr.  ft.  1794  ;  Perkina,  ^  19.  See  8  American 
JuiJsi,  3-27  to  330. 
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it  is  clear^  that  contracts  made  and  acts  done  by  infants 
in  favor  of  persons  knowing  their  imbecility  and  want 
of  discretion,  and  intending  to  take  advantage  of  them, 
ought,  upon  general  principles,  to  be  held  void,  and  set 
^side,  on  account  of  fraud,  circumvention,  imposition, 
or  undue  influence.  And  it  is  upon  this  ground  of  an 
inability  to  give  a  deliberate  and  binding  consent,  that 
the  nullity  of  such  acts  and  contracts  is  constantly 
put  by  publicists  and  civilians.'  Infatis  'nm  tnulium  a 
ftaioso  distai. 

§  243.  In  regard  to  femes  covert,  the  case  is  still 
stronger;  for,  generally  speaking,  at  law  they  have  do 
capacity  to  do  any  acts,  or  to  enter  into  any  contracts ; 
and  such  acts  and  contracts  are  treated  as  mere  nulli- 
ties. And,  in  this  respect.  Equity  generally  follows  the 
law.'  This  disability  of  married  women  proceeds,  it  ia 
said,  upou  the  consideration,  that,  if  they  were  allowed 
to  bind  themselves,  the  law  having  vested  their  property 
in  their  husbands,  they  would  be  liable  on  their  engage- 
ments, without  the  means  of  answering  them.  And  if 
they  were  allowed  to  bind  their  husbands,  they  might, 
by  the  abuse  of  such  a  power,  involve  their  husbands 
and  families  in  ruin.^  But  perhaps  the  more  exact 
statement  wonld  be,  that  it  is  a  fundamental  policy  of 
the  Common  Law,  to  allow  no  diversity  of  interests 
between  husband  and  wife ;  and  for  this  purpose  it  is 
necessary  to  take  from  the  wife  all  power  to  act  for 
herself  without  his  consent;  and  to  disable  her,  even 
with  his  consent  (for  her  own  protection  against  his  in- 
fluence) from  becoming  personally  bound  by  any  act  or 


>  Sde  Ante,  (}  333,  SS3 ;  Ajliffe,  Pand.  fi.  9, 1 

3  1  Fnnbl.  Eq.  B.  1,  ch.  !!,  ^  6. 

J  I  Fonbl.  Eq.  B.  1,  ch.  2,  §  6,  now  {h\ 
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contract  whatsoeverj  done  in  pais}  Courts  of  Equity 
have,  indeed,  broken  in  upon  this  doctrine ;  and  have, 
in  many  respects,  treated  the  ^ife  as  capable  of  dispos- 
ing of  her  own  separate  property,  and  of  doing  other 
acts,  as  if  she  were  a  feme  sole?  In  cases  of  this  sort, 
the  same  principles  will  apply  to  the  acts  and  contracts 
of  a  feme  covert,  as  would  apply  to  her  as  a  feme  sole 
unless  the  circumstances  give  rise  to  the  presumption 
of  fraud,  imposition,  unconscionable  advantage,  or  un- 
due influence.^ 

§  244.  Of  a  kindred  nature  to  the  cases' already  con- 
sidered, are  cases  of  bargains  of  such  an  unconscionable 
nature,  and  of  such  gross  inequality,  as  naturally  lead 
to  the  presumption  of  fraud,  imposition,  or  undue  influ- 
ence. This  ia  the  sort  of  fraud  to  which  Lord  Hard- 
wicke  alluded,  in  the  passage  already  cited,*  when  he 
said,  that  they  were  such  bargains  as  no  man  in  his 
senses  and  not  under  delusion  would  make,  on  the  one 
hand,  and  as  no  honest  and  fair  man  would  accept,  on 
the  other,  being  inequitable  and  unconscientious  bar-  - 
gains.'  Mere  inadequacy  of  price,  or  any  other  ine- 
quality in  the  bargain,  is  not,  however,  to  be  understood 
as  constituting, per  se,  a  ground  to  avoid  a  bargain  in 


I  See  Comyna,  Dig.  Banm  OTtd  Feme,  J).  1,  E.  I  to  3,  H.  N.  O.  P.  Q. ; 
Id.  Chancei;,  S  M.  1  to  16. 

9  See  OD  ibis  subject  the  lesToed  notes  of  Mr.  Fonblanque  in  1  Foobl. 
E<i.  B.  I,cb.  3,  ^6,  ■iote9(A)lo(i);  Claac;  on  Rights,  Jic,  of  Huaband 
•nd  Wife ;  and  Roper  on  Husband  and  Wife  ;  Com.  Dig.  Chancer;,  3  M. 
Ita  IS. 

s  See  1  Fonbl.  £q.  B.  1,  eh.  S,  ^  8 ;  Dalbiac  t>.  Dalbiac,  16  Ves.  115. 

*  Ante,  ^  IBS ;  Hiif.  PI.  Eq.  b;  Jetemj,  133,  133, 134  ;  Rooseielt  «. 
Fdton,  2  Cowen,  R.  139 ;  McDonald  tr.  Neilson,  S  Coweo,  R.  139. 

s  Chesterfield  v.  Janaaen,  3  Ves.  155  ;  1  Fonbl.  Eq.  B.  I,  ch.  3,  ^  9, 
note  (e).    Harref  v.  Mount,  B  Beavan,  R.  439. 
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Equity.'  For  Courts  of  Equity,  as  well  as  Courts  of 
Law,  act  upon  the  ground  that  every  person  who  is 
not,  from  his  peculiar  couditioa  or  circumstances,  under 
disability,  is  entitled  to  dispose  of  his  property  in  such 
maaner  and  upon  such  terms  as  he  chooses ;  and  whe- 
ther  his  bargains  are  wise  and  discreet,  or  proBtuble  or 
unprofitable,  or  otherwise,  are  considerations,  not  for 
Courts  of  Justice,  but  for  the  party  himself  to  deliber- 
ate upon. 

§  215.  Inadequacy  of  consideratioa  is  not,  then,  of 
itself,  a  distinct  principle   of  relief  in  Equity.     The 


1  Griffith  ■>.  Spnlley,  1  Cox,  R.  383  ;  Copia  v.  Hiddlelon,  3  Muld.  R. 
409;  CuUier  v.  Bruwn,  1  Cox,  R.  438;  Low  t>.  Bftichtrd.  8  Ves.  133; 
WeBteni  v.  Buuel,  S  Vea.  Jb  Bom.  R,  180  ;  Najlor  r.  Winch,  1  Sin. 
&.  Stu.  R.  605;  1  Fonbl.  Eq.  B.  I,  ch.  3,  ^9,  noie  {d)  ;  Oagoud  v. 
F»Dklio,  a  Juhni.  Ch.  R.  1 ;  BoTell  v.  Uann,  S  Hare,  R.  440,  460.  In 
this  caM,  Mr.  Vice-Chancel! or  Wi^iam  said :  "  Nov  with  respect  tu  the 
adequacy  of  ths  consideration  alone,  considered  apart  rrum  the  alleged 
iinpnwidence  in  the  manner  of  selling,  i  certainly  undersiand  the  rule  of 
the  Court  to  be  that,  eren  in  ordinary  cases,  and  a  fortiori  in  ease*  of 
sales  by  public  auciiOD,  mere  inadequacji  of  consideration  is  not  a  gruund 
erea  fur  refusing  a  decree  for  specific  perfurmaoce  of  an  aiieieeuied  con- 
tract, (White  ■>.  Damoo,  Ex  parte  Latham,)  and  slill  less  can  it  be  a 
groond  for  rescinding  an  executed  contract.  The  only  exception  nhich  J 
believe  can  be  staled, is,  where  the  inadequacy  of  conaideraiiun  ia  bo  gross, 
as  of  itself  to  prove  fiaud  or  imposition  on  the  part  of  the  purchaser. 
Fraud  in  the  purchaser  is  of  the  essence  uf  the  objection  to  the  couiract  in 
such  a  case-  The  case  must,  however,  be  strong  indeed,  in  which  a  Court 
of  Justice  shall  say,  that  a  purchaser  at  a  public  auction,  between  whon:i 
and  the  vendotB  there  has  been  no  previous  comraunicatiuD  aSecting  the 
faiinesB  of  the  sale,  is  chargeable  with  fraud  or  imposition,  only  becaaee 
his  bidding  did  not  greatly  exceed  the  amount  of  the  vendor's  reserved 
bidding.  1  am  perfectly  aaiiaGed  that  the  plaintiff's  case  cannot  be  sus- 
tained upon  the  grotind  of  mete  inadequacy.  Another  principle  most 
be  introduced.  It  miist  be  made  out  that  the  aaalgnees  were  guilty  of  a 
breach  of  tiast  in  fiiiog  eo  low  a  reserved  bidding  aa  £900;  and  (aa  I 
have  already  observed)  that  the  purchaser  was  bound  to  have  ascertained 
that  a  breach  of  trust  had  not  been  committed  in  that  respect  before  he 
accepted  tlie  canieyance." 
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Common  Law  knows  no  such  principle.  The  consi- 
deration, be  it  more  or  less,  supports  the  contract. 
Commom  sense  knows  no  such  principle.  The  value 
of  a  thing  is  what  it  will  produce ;  and  it  admits  of 
no  precise  standard.  It  mast  be  in  its  natare  fluctu- 
ating, and  will  depend  upon  ten  thousand  different 
circumstances.  One  man,  in  the  disposal  of  his  pro- 
perty, may  sell  it  for  less  than  another  would.  He  may 
sell  it  under  a  pressure  of  circumstances,  which  may 
induce  him  to  part  with  it  at  a  particular  time.  K 
Courts  of  Ectuity  were  to  unravel  all  these  transac- 
tions, they  would  throw  every  thing  into  confusion, 
and  set  afloat  the  contracts  of  mankind.*  Such  a  con- 
sequence would,  of  itself,  be  sufficient  to  show  the 
inconvenience  and  impracticability,  if  not  the  injiis- 
lice,  of  adopting  the  doctrine  that  mere  inadequacy 
of  consideration  should  form  a  distinct  ground  for 
relief. 

§  246.  Still,  however,  there  may  be  such  an  un- 
conscionableness  or  inadequacy  in  a  bargain,'  as  to 
demonstrate  some  gross  imposition  or  some  undue 
inflaence,'  and  in  such  cases  Courts  of  Equity  ought 
to  interfere,  upon  the  satisfactory  ground  of  fraud.* 
But  then  such  unconscionableness  or  such  inadequacy  , 
should  be  made  out,  as  would  (to  use  an  expressive 
phrase)  shock  the  conscience,  and  amount  in  itself  to 
conclusive  and  decisive  evidence  of  fraud."    And  where 


>  Pel  Lord  Ch.  Buon  Eyre,  io   Griffith  v.  Sfiratley,  1  Cox,  R.  883  ; 
1  Hadd.  Ch.  Ft.  313,  314 ;  Wunet  v.  Daniels,  1  Wood.  &  Min.  110. 

3  See  Hamet  v.  Dundtaa,  4  Bur.  17B. 

>  See  Barnelt  ■>.  Sprut,  4  Iredell,  Eq.  B.  171. 

*  Ibid. ;  Gattside  v.  Ishetwood,  1  Bra.  Cti.  R.  App.  656,  fiSO,  661. 
'  >  Coles  r.  Treeothick,  9  Vea.  346  ;  Underhill  v.  Uarwood,  10  Ves.  219 ; 
Copie  t>.  Middleloa,  3  Hadd.  R.  409  ;  Stillwell  v.  WilkiosoD,  Jacob,  R. 
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there  are  other  ingredients  in  the  case,  of  a  suspicious 
nature,  or  peculiar  relations  between  the  parties,  gross 
inadequacy  of  price  must  necessarily  furnish  the  most 
vehement  presumption  of  fraud.^ 

§  247.  The  difficulty  of  adopting  any  other  lule, 
which  would  not,  in  the  common  intercourse  and  busi- 
ness of  human  life,  be  found  productive  of  serious 
inconvenience  and  endless  litigation,  is  conceded  by 
Civilians  and  Publicists ;  and,  for  the  most  part,  they 
seem  silently  to  abandon  cases  of  inadequacy  in  bar- 
gains where  there  is  no  fraud,  to  the  forum  of  con- 
science, and  morals,  and  religion.  Thus,  Domat, 
after  remarking  that  the  law  of  nature  obliges  us  not 
to  take  advantage  of  the  necessities  of  the  seller,  to 
buy  at  too  low  a  price,  adds :  "  But  because  of  the 
difficulties  in  fixing  the  just  price  of  things,  and  of  the 
inconveniences,  which  would  be  too  many  and  too 
great,  if  all  sales  were  annulled,  in  which  the  things 
were  not  sold  at  their  just  value,  the  laws  connive  at 
the  injustice  of  buyers,  except  in  the  sale  of  lands, 
where  the  price  given  for  them  is  less  than  half  of 
their  value.""  So  that,  in  the  Civil  Law,  sales  of 
personal  property  are  usually  without  redress ;  and 
even  sales  of  immovable  property  are  in  the  same  pre- 
dicament, unless  the  inadequacy  of  price  amounts  to 


seo ;  Peacock  v.  Etub,  16  Vm.  512 ;  Qwjnne  v.  Heatoii,  I  Bra.  Ch. 
R.  9;  Osgood  V.  Fraaktio,  2  Johns.  Ch.  R.  1,  S3)  S.  C.  14  Johns. 
R.  537. 

1  Ibid. ;  I  FodU.  Eq.  B.  1,  ch.  2,  ^9;  note  (e)  ;  Id.  4  10,  and  notes 
i_g)  and  (A) ;  Id.  (  11 ;  Id.  ch.  4,  ^B  ;  1  Madd.  Cb.  Pr.  212,  SI3,  S14  ; 
Howe  V.  WheMon,  S  Ves.  616,  518;  Com.  Dig.  Chancery,  3  M.  1 ; 
Huguenin  v.  Baslej,  14  Yea.  373. 

9  I  Domat,  Civil  Law,  B.  1,  lit.  2,  $  3,  9,  ut.  1.  See  also  Eeineectas, 
Eleiii.I.N.  etG.^SSS;  Id.  ^  340. 
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one  half  the  Talne ;  a  rnle  purely  artificial,  and  nhich 
mast  leave  behind  it  many  cases  of  gross  hardship  and 
UDConscioDable  advantage.  The  Civil  Law,  therefore, 
in  fixing  a  moiety,  and  confining  it  to  immovable 
property,  admits,  in  the  most  clear  manner,  the  imprac- 
ticability of  providing  for  all  cases  of  this  natare. 
Rem  me^'ori8  j>relii  (says  the  Code)  si  /«,  vel  pater  tuus 
minoris  diatraxerit ;  humaman  est,  ut  vel  pretium  te  resli- 
iuefde  emptor^m,  /iiadum  venundaium  recipiasy  auetorUaie 
judicis  infercedente  ;  vel  si  emptor  ekgerit,  qiiod  deest  j'usio 
pretio,  recipias  ; '  thus  laying  down  the  broadest  rale  of 
Equity  and  morals^  adapted  to  all  cases.  But  the 
Lawgiver,  struck  with  the  unlimited  nature  of  the 
proposition,  immediately  adds,  in  the  same  lavr,  that 
the  party  shall  not  be  deemed  to  have  sold  at  an  unde3> 
value,  unless  it  amounts  to  one  half.  Minus  autem 
preHum  esse  videtur,  si  nee  dimidia  pars  veri  pretii  soluta 
Hi ;^  a.  logic  not  very  clear  or  indisputable.'  And  yet 
the  Civil  Law  was  explicit  enough  in  denouncing 
fraudulent  bargains.  Si  pater  iuus  per  vim  eoaeius 
domum  vendidit;  ratum  non  hahehUur,  quod  non  bond  fide 
ffestum  est.  Make  fidei  emptio  irrita  est.*  Ad  reseinr 
dendam  vendiHonem,  ei  maUe  fidei  probaiionem,  hoe  solum 
non  su^cU,  gmd,  magm  pretio  fundum  comparaium,  mi- 


1  Cod.  Lib.  4,  tit.  44,  1.  S ;  Id.  1.  9 ;  Ueioeco.  Elem.  J.  N.  and  N. 
^  340,  353.     Post,  ^  348. 

a  Cod.  Lib.  4,  Ut.  44, 1.  2 ;  Id.  1. 9  ;  I  Doraat,  Civil  Law,  B.  1,  til.  2, 
^9;  IFoabl.  Eq.  B.  l,cb.3,  ^  10,  note  {/]. 

3  In  nnother  place  tbe  CItiI  Lm,  in  relation  to  aales,  BeemB  plainlj  to 
wiak  out  of  sight  the  immorality  of  in adequats  bargaine.  Qaemadtnodam 
in  emendo  at  veadendo  nalnialitar  concCMum  eat,  qaod  pluiis  eit,  minoiis 
emeie,  quod  roinorta  ait,  pluiis  vendeie,  Et  its  ioTicern  ae  circumaciibete, 
ita  in  localionibna  quoqae  et  condiiionibna  jutia  eat.  Dig.  Lib.  19,  tit.  S, 
1.  S2,  ^  3 ;  1  Domat,  Cinl  Lan,  B.  1,  tit.  18,  p.  347. 

*  God.  Lib.  4,  tit.  44,1.1,4,6. 
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nam  du^adum  esse  eommeimras}  So  that  we  see,  in 
this  last  passage,  the  very  elements  of  the  doctrine  of 
Equity  on  this  sabject. 

§  248.  Pothier,  too,  of  whom  it  has  been  remarked, 
that  he  is  generally  swayed  by  the  purest  morality, 
says,  "  Equity  ought  to  preside  in  all  agreements. 
Hence  it  follows,  that,  in  contracts  of  mutual  interest, 
where  one  of  the  contracting  parties  gives  or  does 
something,  for  the  purpose  of  receiving  somethiDg  else, 
as  a  price  and  compensation  for  it,  an  injary  suffered 
by  one  of  the  contracting  parties,  even  when  the  other 
has  not  had  recourse  to  any  artifice  to  deceive  him,  is 
alone  sufficient  to  render  such  contracts  vicious.  For, 
as  Equity,  in  matters  of  commerce,  consists  in  Equality, 
when  that  Equity  is  violated,  as  when  one  of  the  par- 
ties gives  more  than  he  receives,  the  contract  is  vicious 
for  want  of  the  Equity  which  ought  to  preside  in  it." 
He  immediately  adds,  "  Although  any  injury  whatever 
renders  contracts  inequitable,  and  consequently  vicious, 
and  the  principle  of  moral  duty  (lefor  interieur)  induces 
the  obligation  of  supplying  the  just  price;  yet  persons 
of  full  age  are  not  allowed  in  point  of  law  to  object  to 
their  agreements  as  being  injurious,  unless  the  injury 
be  excessive ;  a  rule  wisely  established  for  the  security 
and  liberty  of  commerce,  which  requires  that  a  person 
shall  not  be  easily  permitted  to  defeat  his  agreements  ; 
otherwise  we  should  not  venture  upon  making  any  con- 
tract^ for  fear  that  the  other  party,  imagining  himself 
to  be  injured  by  the  terms  of  it,  would  oblige  us  to  fol- 
low it  by  a  lawsuit.    That  injury  is  commonly  deemed 


>  Cod.  Lib.  4,  tit.  44, 1.  4  ;  Id.  1.  8,  10.    See  1  Domt,  B.  1,  tit.  18, 
Vices  of  CoveDintc,  p.  247. 
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excessive,  which  amounts  to  more  than  a  moiety  of  the 
just  price.  And  the  person  who  has  suffered  such  an 
injury  may,  within  ten  years,  ohtain  letters  of  rescission 
for  annulling  the  contract." ' 

§  249.  After  such  concessions,  we  may  well  rest  satis- 
fied with  the  practical  convenience  of  the  rule  of  the 
Common  Law,  which  does  not  make  the  inequality  of 
the  bargain  depend  solely  upon  the  price,  hut  upon  the 
other  attendant  circumstances,  which  demonstrate  impo- 
sition, or  some  nndae  influence."  The  Scottish  Law 
has  adopted  the  same  practical  doctrine.^ 

§  250.  This  part  of  the  subject  may  be  concladed  by 
the  remark,  that  Courts  of  Equity  will  not  relieve  in 
all  cases,  even  of  very  gross  inadequacy,  attended  with 
circumstances  which  might  otherwise  induce  them  to 
act,  if  the  parties  cannot  be  placed  in  statu  quo  ;  as  for 
instance,  in  cases  of  marriage  settlements ;  for  the 
Court  cannot  unmarry  the  parties.* 

§  251.  Cases  of  surprise  and  sudden  Ation  without 
due  deliberation,  may  properly  be  referred  to  the  same 
head  of  fttiud  or  imposition."    An  undue  advantage 


■  Fothier  od  Oblig.  n.  33,  34,  bj  ETana ;  Aoie,  ^  347. 

>  I  FodU.  Eq.  B.  I,  cb.  S,  ^  10. 

3  Erakine,  Inst.  D.  4,  tit.  1,  §  37  ;  Ante.  ^  347 ;  note  (2),  p.  262. 

*  1  Madd.  Ch.  Pr.  315 ;  North  v.  Ansftll,  S  P.  Will.  619. 

s  See  ante,  \  130,  note  (I) ;  Hone  o.  Wbeldon,  3  Ves.  SIO.  —  Mr. 
Buon  Fowel,  io  the  Earl  of  Bath  aod  MonUgae's  Caoe,  (3  Cb.  Caa.  56,) 
naed  the  followiiig  language:  "It  is  said,  that  this  is  a  deed  that  was 
obtained  by  sarpiise  and  circaniTeiitiOQ.  -  Now,  I  pMoeiTe  this  word  iw- 
prUe  is  of  a  very  large  and  general  extent.  The;  say,  that  if  the  deed  be 
not  read  to  or  \ij  the  partj,  that  ia  a  surprise  ;  nay,  the  mistake  of  a 
coanaet  that  diawa  the  deed,  either  in  his  lacitals  or  other  things,  that  is 
a  sarprise  of  a  coansel,  and  the  snrpriae  of  counsel  must  be  interpreted 
the  surprise  of  the  client,  iie.  If  these  things  be  sufficient  to  let  in  a 
Court  of  Eqoilj,  to  set  aside  deeds  found  by  verdiet  to  be  good  in  law, 
then  DO  man's  property  can  be  safe.    I  hardly  know  any  surprise,  that 
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is  taken  of  the  party  under  circumstance,  which  mis- 
lead, confuse,  or  disturb  the  just  result  of  his  judgment, 
and  thus  expose  him  to  be  the  victim  of  the  artful,  the 
importunate,  and  the  cunning.  It  has  been  very  justly 
lemarked,  by  an  eminent  writer,  that  it  is  not  every 
surprise  which  will  avoid  a  deed  duly  made.  Nor  is  it 
fitting,  for  it  would  occasion  great  uncertainty,  and  it 
would  be  impossible  to  fix  what  is  meant  by  surprise ; 
for  a  man  may  be  said  to  be  surprised  in  every  action 
which  is  not  done  with  so  much  discretion  as  it  ought 
to  be.'     The  surprise  here  intended  must  be  accompa- 


•hontd  be  BDiGeienl  la  lei  aside  a  deed  aftei  a  verdict,  onleu  it  be  railed 
op  yi'Uh  frftnd,  aod  tfait  expTessly  pioved."  LoriT  Chief  Justice  Tieby,  in 
the  ume  cue  (p.  74)  said  :  "  As  to  the  first  poiai  of  surpiise,  Sic-,  1  con- 
fess I  am  still  at  a  loss  for  the  very  notion  of  surpiisB  ;  for  I  take  il  to  be 
either  falsehood  oi  foigery,  that  is,  though  I  take  it,  they  vould  not  use 
the  word,  in  this  caae,  fraud,  if  that  be  not  Ihe  meaning  of  ii,  to  be  Bome- 
ihing  done  anawares,  nor  with  all  the  precaution  and  delibeialion,  as 
poesibly  a  deed  mtl^  be  done.  Here  was  a  case  cited  not  loag  ago,  &c., 
ODt  of  the  Civil  Law,  about  surprise,  &c.  A  mao  was  infonned  by  his 
kinsman  that  his  son  wbb  dead,  and  so  got  him  to  settle  his  eslale  upon 
him.  This  is  called  in  the  Civil  Law,  iurreptio,  &o.  Now  the  ciTiIians 
define  that  ibua :  Suireptio  est  cum  per  falaam  rei  rfarralionem  aliiiuid, 
ezlorqaetar,  when  a  nan  will,  hy  false  euggestioD,  prevail  apaa  anoihcr 
to  do  that  which  otherwise  he  wonid  not  have  doae.  And  I  make  no 
donbt,  that  Equity  ought  to  Ml  aude  that ;  but  then,  this  is  probably 
called  a  fraud."  See  Lord  Holt's  opinion  in  the  same  case  (p.  103). 
The  Lord  Keeper^  (Lord  Somers)  in  the  same  esse  said  (p.  114) :  "  Now, 
for  this  word,  iurpriae,  il  is  a  word  of  a  general  signiGcation,  bo  general 
and  so  Dncertaio,  that  it  is  impossible  to  £z  it.  A  man  is  surprised  in 
every  rash  and  iodiacreet  actioo,  or  whatsoever  is  not  doae  with  so  much 
judgment  as  it  ought  to  be.  Bat  I  suppose  the  gentlemen,  who  use  that 
wofd  in  this  case,  mean  such  surprise  as  ia  atlended  and  accompanied  with 
fraad  and  circumvention.  Snch  a  surprise  may,  indeed,  be  a  good  ground 
to  set  aude  a  deed  so  obtained,  in  Equity,  and  hath  been  so  in  all  times. 
But  any  other  swyrist  never  aaa,  and  I  hope  never  will  be,  because  it  will 
introduce  snch  »  wild  nncerlainly  in  the  decrees  and  judgments  of  Ihe 
Coutl,  as  will  be  of  greater  consequence  than  the  relief  in  any  case  will 
answer  for."  See  ante,  ^  ISO,  note  (1). 
1  1  Fonbl.  Eq.  B.  I,  eh.  2,  ^  8. 
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Died  with  fraud  and  circumTention,^  or  at  least  by  each 
circumstances,  as  demoustrate  that  the  party  had  no 
opportunity  to  use  suitable  deliberation,  or  that  there 
was  some  influence  or  maDagemeat  to  mislead  him.  If 
proper  time  is  not  allowed  to  the  party,  and  he  acts 
improvidently,  if  he  is  importunately  pressed,  if  those 
in  whom  he  places  confidence  make  use  of  strong  pet^ 
suasions,  if  he  is  not  fully  aware  of  the  consequences, 
but  is  suddenly  drawn  in  to  act,  if  he  is  not  permitted 
to  consult  disinterested  iriends  or  counsel  before  he  is 
called  upon  to  act,  in  circumstances  of  sudden  emer- 
gency, or  unexpected  right  or  acquisition ;  in  these  and 
many  like  cases,  if  there  has  been  great  inequality  in 
the  bargain.  Courts  of  Equity  will  assist  the  party  upon 
the  ground  of  fraud,  imposition,  or  unconscionable  ad- 
vantage.' 

^  252,  Many  other  cases  might  be  put,  illustrative 
of  what  is  denominated  actual  or  positive  fraud.^ 
Among  these,  are  cases  of  the  fraudulent  suppression 
or  destruction  of  deeds  and  other  instruments,  in  vio- 
lation of,  or  injury  to,  the  rights  of  others ;  *  fraudulent 
awards,  with  an  intent  to  do  injustice ; "  fraudnlent  and 
illusory  appointments  and  revocations,  under  powers ;  * 
fraudulent  prevention  of  acts  to  be  done  for  the  benefit 


1  Ibid. ;  1  Madd.  Ch.  Prao.  212,  213,  314. 

3  EviDS  V.  LlenelljD,  I  Cox,  R.  439,  440  ;  S.  C.  1  Bro.  Ch.  R.  ISO  ; 
Irobsm  V.  Child,  1  Bra.  Ch.  R.  92;  Townaheod  v.  Stangroom,  6  Yea. 
33B  ;  Picket  v.  Loggon,  14  Tea.  215. 

3  See  Com.  Dig.  Chancerj,  3  M.  1,  &c. 

*  I  Madd.  Ch.  Pr.  SS5  to  3B0  ;  Bowles  v.  Slewarl,  1  Scb.  St  Lefr.  S22, 
325  ;  Dormer  o.  Foneacue,  3  Aik.  124  ;  Eyioo  tt.  Ejton,  2  Vern.  S80 } 
Daltan  v.  Coatawoilh,  1  P.  Will.  733. 

E  1  Madd.  Ch.  Pr.  233,  234 ;  Browa  v.  Brown,  1  Vera.  157,  ud  Hi. 
Baithbj'a  pote  (1),  159;  Cora.  Dig.  Chancer;,  3  K.  fi;  Champion  o. 
Wesbam,  Arab).  R.  245. 

«  1  Madd.  Ch.  Pr.  248  to  253. 
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of  others,  under  false  statemeDta  or  false  promises ; ' 
frauds  in  relation  to  trusts  of  a  secret  or  special  nature ;  ° 
fraads  in  verdicts,  judgments,  decrees,  and  other  judi- 
cial proceedings ;  ^  frauds  in  the  confusion  of  boaudaries 
of  estates,  and  matters  of  partition  and  dower;*  frauds 
in  the  administraUon  of  charities ;  ^  and  frauds  apon 
creditors,  and  other  persons,  standing  upon  a  like 
Equity.* 

§  253.  Some  of  the  cases,  falliug  under  each  of  these 
heads,  belong  to  that  large  class  of  fraads  commonly 
called  constructive  frauds,  which  will  naturally  find  a 
place  in  our  future  pages.  But,  as  it  is  the  object  of 
these  Commentaries,  not  merely  to  treat  of  questions 
of  relief,  but  also  of  principles  of  jurisdiction,  a  few 
instances  will  be  here  adduced  as  examples  of  both 
species  of  fraud. 

$  254.  In  the  first  place,  as  to  the  suppression  and 
destruction  of  deeds  and  wills,  and  other  instruments. 
If  an  heir  sbouM  suppress  them,  in  order  to  prevent 
another  party,  as  a  grantee  or  a  devisee,  from  obtaining 
the  estate  vested  in  him  thereby.  Courts  of  Equity, 

1  1  Madd.  Ch.  Pr.  252,  SS3  ;  Lultrell  v.  Lord  Waltham,  U  Ves.  S90  ; 
Jones  V.  Manin,  6  Bra.  Pari  Cas.  437  ;  S  Vea.  266,  naie ;  1  Foubl.  Eq. 
B.  1,  eh.  2,  ^  13,  note  (q) ;  !d.  £.  1,  ch.  i,  ^  25,  and  notes;  S  Chance  oii 
Foweis,  ch.  23,  ^  3,  ait.  3015  to  3095;  Sugdea  sn  Powen.ch.  6,^3,  p. 
37710  397,  (3d  edit,) 

3  2]VIadd.  Cb.Pi.  97,  SB;  1  HorendenoaFnada,  ch.  13,  p.  468,&e. ; 
Dalbiac  n.  Dalbiac,  16  Ves.  1S4. 

3  1  Madd.  Ch.Fr.  236,  237;Com.  Dig.ChaDcei7,3M.l,3N.  1,3W.; 
Davenport  v.  Stafibid,  8  Beatan's  R.  503 ;  Langlejr  v.  Fiaher,  9  Beaiao's 
K.  90. 

4  iMadd.  Ch.  Fi.  237;  Mitf.  £q.  PI.  117;  1  HoTendea  oa  Fraads,  cb. 
8,  p.  239;  Id.  ch.  9,  p.  244. 

s  QHovend,  on  Frauds,  cb.  28,  p.  288. 

B  Jeremy  on  Eq.  Jaiisd.  B.  3,  Pt.  2,  ch.  3,  ^  4,  p.  41 1 ,  &e. ;  1  Fonbl. 
Eq.  B.  1,  ch.  4,  ^  13,  13,  14,  and  notea;  Com.  Dig.  ChaDcery,  3  M.  4  ; 
Jones  V.  Martin,  6  Bio.  Pari.  Cas.  437 ;  5  Vea.  S6B,  note. 
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upon  due  proof  by  other  evidence,  would  grant  relief, 
and  perpetuate  the  possession  and  enjoyment  of  the 
estate  in  such  grantee  or  devisee.'    For  cases  for  relief 


1  See  ante,  $184,  and  note;  Post,  $440;  I  Fonbl.  Eq.  B.  l,ch.  S, 
4  3,  DDla  (u)  ;  Hunt  t>.  Matthews,  1  Vern.  R.  408 1  WaidoaT  v.  Binsrotd, 
1  Vern.  B.  453  ;  3  P.  Will.  748,  74B  ;  Dalton  v.  CosiBworth,  1  P.  Will. 
731;  Woodreffe.  Barton,  IP.  Will.  734;  Finch  r.  Newnham,  3  Vera. 
Sie ;  Hampden  v.  Hampden,  1  Bio.  Pail.  Cas.  350 ;  S.  C.  cited,  1  P. 
Will.  733;  Baroeslef  v.  Powell,  1  Vea.  R.  119,281,  289;  Tucker  w. 
Phippa,  3  Alk.  B.  360.  In  thia  last  case  LotiI  Haidwicke  said :  "  In  thia 
court  the  rale  is  not  to  allow  a  suit  agunat  an  eieeutoc  for  a  legacy,  Iwfaie 
a  probate  of  the  will ;  bat,  in  ibe  present  ease,  (he  plainiiff  ought  not  to 
be  put  to  tbe  difficallj  of  going  into  the  spiritual  court  to  cite  the  defend- 
ant, because  that  would  be  giving  tbe  defendant  a  gteat  advantage  from 
his  own  bad  acU  in  destroying  or  suppressing  the  will ;  for  here  Iha  spoli- 
ation is,  I  think,  proTcd  so  safficienlt;  aa  to  entitle  the  plabtiff  in  come 
here  in  the  first  instance  for  a  decree.  As  to  (ie  apoUalion,  consider  it 
generally  as  a  petaoDal  legacy,  where  the  will  ia  destroyed  or  concealed 
by  the  executor,  and,  I  think,  in  such  a  case,  if  the  spoliation  is  proved 
plainly  (though  the  general  rule  ia  to  cite  the  executor  into  tbe  ecclesias- 
tical court],  the  legatee  may  properly  eoioe  here  for  a  decree  upon  the  bead 
olspolUUion  and  suppression.  There  are  several  cases,  vihgre,i(  spoliation 
at  suppression  arepraTed,itwi!lehange  the  jurisdiction,  and  give  this  conit 
a  jurisdiction  which  it  bad  not  originslly  ;  sa  in  the  case  of  Lord  Ilunsdun, 
Hobb.  109,  where  the  title  was  a  title  merely  at  law,  yet  there  being 
a  aoppreaeion  of  the  deeds  under  which  that  title  accrued,  the  plainiiff  had 
a  decree  here  for  possession,  and  quiet  enjoyment.  As  the  juiisdiciion 
may  be  changed  with  regard  to  a  court  of  law,  why  may  it  not  with 
regard  to  the  spiritaal  court  1  and  I  think  tbe  caae  of  Weeks  v.  Weeks, 
which  cams  before  me  some  timo  ago,  an  authority  that  it  may  :  here  the 
spolialion  or  suppression  ia  certainly  fraudulent,  voluntary,  and  malieions, 
and,  therefore,  diSeis  from  the  case  of  Faacallo.  Pickering,  where  tbe  spo- 
liation did  by  no  means  appear  to  be  fraudulent  or  malicious,  bat  rather 
inadvertently  done,  and  without  any  bad  design.  1  think  in  such  easel  of 
malieions  and  fraudulent  ipoliatiotis,  the  court  wilt  not  put  tbe  pUinliff 
onder  the  difficulty  of  goiug  into  the'eccleaiastical  court,  where  he  most 
meet  with  much  more  difficulty  than  proving  the  contents  of  a  deed  at 
law,  which  has  been  lost  or  siscreled.  For  in  ihe  epiiitoal  court  the  plain- 
tiff must  prove  it  a  will  in  writing,  and  must  likewise  prove  the  contents 
in  the  very  words,  which  will  he  a  diflScnlty  almost  insnpeiable,  and  which 
courts  of  law  do  not  put  a  person  npon  doing ;  tbe  plaintiff  most  also 
[irove  tbe  whole  will,  though  the  remainder  of  it  does  not  at  all  belong  to 
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agaiQst  spoliation  come  in  a  favorable  light  before 
Courts  of  Equity,  in  odium  spoHaioris ;  and  where  the 
contents  of  a  suppressed  or  destroyed  instrument  are 
proved,  the  party  (as  he  ought)  will  receive  the  same 
benefit  as  if  the  instrument  were  produced.' 

5  255.  In  the  next  place,  frauds  in  regard  to  powers 
of  appointment.  A  person,  having  a  power  of  appoint- 
ment for  the  benefit  of  others,  shall  not,  by  any  contri- 
vance, use  it  for  his  own  benefit  Thus,  if  a  parent  has 
a  power  to  appoint  to  such  of  his  children  as  he  may 
choose,  he  shall  not,  by  exercising  it  in  favor  of  a  child 
in  a  consumption,  gain  the  .benefit  of  it  himself,  or  by 
a  secret  agreement  with  a  child,  in  whose  favor  he 
makes  it,  derive  a  beneficial  interest  from  the  execution 
of  it*  The  same  rule  applies  to  cases  where  a  parent, 
having  a  power  to  appoint  among  his  children,  makes 
an  illusory  appointment,  by  giving  to  one  child  a  nomi- 


ot  legard  his  legsey.  I  ibiok,  if  this  had  been  a  mere  petacinal  legaej, 
the  court,  under  the  ciioumBtanoeB  of  thia  ctse,  ought  to  inteipoae,  and 
the  rather,  becftoie,  in  bringing  iuits  against  an  esecDlor,  tbia  court  goes 
further  in  requiring  a  probate  than  conrta  at  law.    Bat  here  the  caso  is 

'  atronger  to  entitle  the  plaintiff  to  a  decree,  because  the  legacj  is  out  of 
real  and  personal  eaiate  both  ;  and  aa  to  ibe  real  estate,  there  ia  no  occa- 
sion to  prove  the  will  in  the  spiritaal  court,  to  entitle  the  legatee  to  reea*et 
bis  legacy  oat  of  the  real  estate.  This  would  be  clearly  the  case,  where 
the  charge  is  odIt  upon  the  real  estate,  and  though  the  heir  ia  entitled  to 
faave  the  personal  eiiate  to  exonerate  his  real,  yet,  if  he  is  mads  exe- 
eator,  and  has,  by  a  volantarjr  and  fraudulent  a^t,  put  the  legatee  under 
such  difficnlties  as  make  it  almost  impossible  for  him  to  prore  the  will, 
it  is  reasonable  to  let  in  the  legatee  to  have  bis  legacj,  and  leave  Ike 
executor  to  pay  hinuelf  out  cf  the  personal  estate." 

'  Saltern  ».  Melhuish,  Ambler,  It.  847 ;  Cowper  v.  tfowper,  2  P.  Will. 
713,  Ac;  Bex  i>.  Arondel,  Hob.  R.  109;  Hampden  ti.  Hampden,  1  F. 
Will.  733  ;  1  Bro.  Pari.  Cas.  550  ;  Bowles  8.  Stewart,  1  Sch.  &  Left. 
995. 

3  McQueen  v-Farquhar,  11  Ves.479;Mern  p.  Belcher,  t Eden,  R.  138; 
Palmer  v.  Wheeler,  S  Ball  &  Beatt.  18  ;  Sugden  on  Powers,  ch.  7,  %  3  ; 

-  Morris  V.  Ctnrkson,  1  Jac  &  Walk.  111. 
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nal  and  not  a  substantial  Bhare ;  for,  in  snch  a  case, 
Courts  of  Equity  will  treat  the  execution  as  a  fraud 
upon  the  power/ 

§  256.  Id  the  next  place,  the  fraudulent  prevention 
of- acts  to  be  done  for  the  benefit  of  third  persons. 
Courts  of  Equity  hold  themselres  entirely  competent 
to  take  from  third  persons,  and  h  fortiori,  from  the  party 
himself,  the  benefit  which  he  may  have  derived  from 
his  own  fraud,  imposition  or  undue  influence,  in  pro- 
curing the  suppression  of  such  acts.^  Thus,  where  a 
person  had  fraudulently  prevented  another,  upon  his 
death-bed,  from  suffering  a  recovery  at  law,  with  a  view 
that  the  estate  might  devolve  upon  another  person, 
with  whom  he  was  connected ;  it  was  adjudged,  that 
the  estate  ought  to  be  held  as  if  the  recovery  had  been 
perfected,  and  that  it  was  against  conscience  to  suffer 
it  to  remain  where  it  was.'  So,  if  a  testator  should 
communicate  his  intention  to  a  devisee,  of  charging  a 
legacy  on  his  estate,  and  the  devisee  should  tell  him 
that  it  is  unnecessary,  and  he  will  pay  ^t,  the  legacy 
being  thus  prevented,  the  devisee  will  be  charged  with 
the  payment.*  And,  where  a  party  pi;ocures  a  testator 
to  make  a  new  will,  appointing  him  as  executor,  and 


1  Sugdeo  on  Ponera,  cb.  7,  ^  3 ;  ch.  9,  (  4 ;  Bauhei  v.  Bateber,  9  Vei. 
383 ;  S  Hovend.  on  Fnada,  cb.  23,  p.  330,  &e. ;  1  Madd.  Ch.  Pr.  316  to 
353 1  Campbell  s.  Hona,  1  YoangB  It.  Coll.  N.  R.  Cb.  664. 

>  Bridgman  e.  Gieen,  3  Ves.  R.  637 ;  Hugaeain  v.  Buley,  14  Yea, 
289 ;  Ante,  ^  259 ;  Poat,  ^  768. 

3  Luttiell  0.  Lonl  Waliham,  cited  14  Vea.  SSO  ;  S.  C.  11  Yea,  638. 

4  Cited  in  Meataei  t>.  Gilleapie,  11  Vea.  638.  See  Gobs  d.  Trace;, 
1  P.  Will.  368;  3  Vera.  700;  Thyno  v.  Thyon,  1  Tern.  296;  Reach 
V.  KeDDigate,  Ambter,  R.  67  ;  Obamberlun  v.  Agar,  3  Vea.  &  B.  359; 
Diakeford  v.  Walber,  3  Aik.  539 ;  filaii  t>.  Biomley,  3  Ffaillipa,  Ch.  B. 
354. 
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agrees  to  hold  the  property  in  trust  for  the  use  of  an 
intended  legatee,  he  will  be  held  a  trustee  for  the  latter, 
upon  the  like  ground  of  fraud.' 

§  257.  We  may  close  this  head  of  positive  or  actual 
fraudj  by  referring  to  another  class  of  frauds,  of  a  veiy 
pecaliar  and  distinct  character.  Gifts  and  legacies  are 
often  bestowed  upon  persons,  upon  condition  that  they 
shall  not  marry  without  the  cousent  of  parents,  guard- 
ians, or  other  confidental  persons.  And  the  question  has 
sometimes  occurred,  how  far  Courts  of  Equity  cnn  or 
ought  to  interfere,  where  such  consent  is  fraudulently 
withheld  hy  the  proper  party,  for  the  express  purpose 
of  defeating  the  gift  or  legacy,  or  of  insisting  upon 
some  private  and  selfish  advantage,  or  from  motives  of 
a  corrupt,  unreasonable,  or  vicious  nature.  The  doc- 
trine now  firmly  established  upon  this  subject  is,  that 
Courts  of  Equity  will  not  suffer  the  manifest  object  of 
the  condition  to  be  defeated  by  the  fraud,  or  dishonest, 
corrupt,  or  unreasonable  refusal  of  the  party  whose 
consent  is'  i^^^uired  to  the  marriage.*  It  is,  indeed,  a 
very  delicate  and  diiBcult  duty  to  be  performed  by 
such  Courts.  But  to  permit  a  difierent  rule  to  prevail, 
would  be  to  encourage  frauds,  and  to  enable  a  party  to 
withhold  consent  upon  grounds  utterly  wrong,  or  upon 
motives  grossly  corrupt  and  unreasonable. 


>  TfaynD  V.  Thynn,  t  Tsrn.  296  ;  Reach  t>.  KeonigaM,  Ambler,  B.  67 ; 
Bevenish  e.  Baraes,  Free.  Ch.  3  ;  Oldham  v.  Litchfield,  2  Vbid.  R.  501 ; 
Burow  V.  Greenougli,  3  Yes.  152  ;  CbArnberlaia  v.  Ag»,  S  Ves.  St  B. 
362;  Whitton  v.  Russell,  1  Atk.  R.  448.  See  also  caeea  ia  note  (a)  to  3 
Ves.  39. 

3  Peyton  D.BuT7,  S  P.  Will.  6S5,  628  ;  Eaatland  v.  ReyDolds,  I  Dick. 
R.  317 ;  Galdimid  o.  Goldimia,  19  Vea.  36B  ;  Strange  e.  Smith,  Ambler, 
R.  263  ;  Clarke  v.  Parkiiis,  19  Ves.  1,12;  MeagreU  t.  Meagreit,  S  Vem. 
R.6S0;  Merrjti.Ry»es,l  Eden,  H.  1,4. 
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CHAPTER  VII. 


CONSTBDCnVB     FRAUD. 


5  258.  Having  thua  considered  some  of  the  most 
important  coses  of  actual,  or  meditated  and  iotentioDal 
fraud,  in  which  Courts  of  Equity  are  accustomed  to 
administer  a  plenary  jurisdiction  for  relief,  we  may  now 
pass  to  another  class  of  frauds,  which,  as  contradistin- 
guished from  the  former,  are  treated  as  legal,  or  con- 
structive frauds.  By  constructive  frauds  are  meant  such 
acts  or  contracts,  as,  although  not  originating  in  any 
actual  evil  design,  or  contrivance  to  perpetuate  a  posi- 
tive fraud  or  injury  upon  other  persons,  are  yet,  by 
their  tendency  to  deceive  or  mislead  other  persons,  or 
to  violate  private  or.  public  confidence,  or  to  impair  or 
injure  the  public  interests,  deemed  equally  reprehensible 
with  positive  fraud,  and,  therefore,  are  prohibited  by 
law,  as  within  the  same  reason  and  mischief,  as  acta 
and  contracts  done  mah  ammo.  Although,  at  first  view, 
the  doctnnes  on  this  subject  may  seem  to  be  of  an  arti< 
ficial,  if  not  of  an  arbitrary  character ;  yet,  upon  closer 
observation,  they  will  be  perceived  to  be  founded  in  an 
anxious  desire  of  the  law  to  apply  the  principle  of  pre- 
ventive justice,  so  as  to  shut  out  the  inducements  to 
perpetrate  a  wrong,  rather  than  to  rely  on  mere  reme- 
dial justice,  after  a  wrong  has  been  committed.  By 
disarming  the  parties  of  all  legal  sanction  and  protec- 
tion for  their  acts,  they  suppress  the  temptations  and 
encouragements,  which  might  otherwise  be  found  too 
strong  for  their  virtue. 

XQ.  JOR.  —  VOL.  I.  26 
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§  259.  Some  of  the  cases  under  this  head  are  prin- 
cipally BO  treated,  because  they  are  contrary  to  some 
general  public  policyj  or  to  some  fixed  artificial  policy 
of  the  law.  Others,  dgain,  rather  grow  out  of  some 
special  conQdential  or  fiduciary  relation  between  all 
the  parties,  or  between  some  of  them,  which  is 
watched  with  especial  jealousy  and  solicitude,  because 
it  affords  the  power  and  the  means  of  taking  undue 
advantage,  or  of  exercising  undue  influence  over 
others.  And  others,  again,  are  of  a  mixed  character, 
combining,  in  some  degree,  the  ingredients  of  the 
preceding  with  others  of  a  peculiar  nature;  but  they 
are  chiefly  prohibited,  because  they  operate  substan- 
tially as  a  fraud  upon  the  private  rights,  interests, 
duties,  or  intentions  of  .third  persons,  or  unconscien- 
tiously  compromit,  or  injuriously  affect,  the  private 
interests,  rights,  or  duties  of  the  parties  themselves. 

§  260,  And,  in  the  first  place,  let  ua  consider  the 
cases  of  constructive  frand,  whiclj  are  so  denominated 
on  account  of  their  being  contrary  to  some  general 
public  policy,  or  fixed  artificial  policy  of  the  law.' 
Among  these  may  properly  be  placed  contracts  and 
agreements  respecting  marriage,  (commonly  called 
marriage  brokage  contracts,)  by  which  a  party  en- 
gages to  give  another  a  compensation,  if  he  will  nego- 
tiate an  advantageous  marriage  for  him.  The  Civil 
Law  does  not  seem  to  have  held  contracts  of  this  sort 
in  such  severe  rebuke ;  for  it  allowed  proxenet<s,  or 
match-makers,  to  receive  a  reward  for  their  services. 


1  See  Mi.  Cox's  note  to  Osmond  o.  Fitzroy,  3  P.  Will.  131 ;  Newland 
on  Conlraela,  ch.  33,  p.  469,  &e.  —  By  being  conlrar;  to  public  poticj, 
we  ue  to  QDderEtand  th&t,  in  the  sense  of  Ihe  law,  Ibej  are  injaiioea  lo, 
or  subvenite  of,  the  public  inteiesU.  See  CheBterfield  v.  Janenen, 
1  Atk.  3S3;  S.  C.  S  Vm.  135. 
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to  a  limited  extent.'  And  tbe  period  is  comparatiTely 
modern,  in  which  a  different  doctrine  was  engrafted 
into  the  Common  Law,  and  received  the  high  sanction 
of  the  House  of  Lords.' 

§  261,  The  ground,  upon  which  Courts  of  Equity 
interfere  in  cases  of  this  sort,  is  not  upon  any  notion 
of  damage  to  the  individuals  concerned,  but  from  con- 
sideraUons  of  public  policy.'  Marriages  of  a  suitable 
nature,  and  upon  the  fairest  choice,  are  of  the  deepest 
importance  to  the  well-being  of  society ;'  since  upon 
the  equality,  and  mutual  affection,  and  good  faith  of 
the  parties,  much  of  their  happiness,  sound  morality, 
and  mutual  confidence  must  depend.  And  upon  these 
only  can  dependence  be  placed  for  the  due  nurture, 
education,  and  solid  principles  of  their  children. 
Hence,  every  temptation  to  the  ezercise  of  an  undue  . 


1  Coa.Lib.5,  tit.1,1.6. 

■  Halt  ftod  Keen  tr.  FoKer,  3  P.  Will.  76 ;  1  Eq.  Cat.  Abridg.  B9,  F. ; 
S.  C.  3  Lev.  4IJ  ;  Shon.  Pari.  Cas.  76 ;  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^0 ;  ' 
Grialej  v.  Lolher,  Hob.  R.  10  ;  L&w  c.  Law,  Cas.  temp.  Talb.  UO,  112; 
Vauihall  Bridge  CompaDy  e.  Spencet,  Jac.  R.  67.  — In  BojDton  d.  Hub- 
bard, 7  Mas*.  :R.  113,  Mr.  Chief  Jaetice  Paraona  said:  "We  do  not 
lecollect  a  conliact  which  ia  telieved  against  ia  Chancery,  aa  ori^nally 
against  public  policy,  which  has  been  sanctioned  in  Comta  of  Law,  as 
legally  obligatory  on  (he  partiea.  For  althoogh  it  baa  been  said  in  Chan- 
oeiy,  that  msTiiage  brokage  bonds  aie  good  at  law,  but  void  in  Equity, 
yet  no  case  has  been  foand  at  law  in  which  those  benda  have  been 
holdea  good."  But  see  G'rialey  v.  Loiber,  Hob.  R.  10,  and  a  case  cited 
in  Hall  v.  Potter,  3  Levinz,  B.  411,  412;  I  Fonbl.  Eq.  B.  1,  ch.  4,  ^  16, 
note  (r), 

>  1  Fonbl.  Eq.  B.  I,  ch.  4,  ^  16,  note  (r) ;  Newland  on  Contracta,  ch. 
33,  p.  469  to  472.  —  "  Marriage  brokage  bonds,  which  are-not  franduleni 
on  either  party,  are  yet  Toid,  becanse  they  are  a  fiand  on  third  persons, 
and  a  pnblie  mischier,  aa  they  haTo  a  tendency  to  cause  matrimony  to  be 
contracted  on  mistaken  principles,  and  wiihout  tbe  advioe  of  fiiende, 
and  they  are  reticTed  agwnst,  as  a  general  mischief,  for  the  sake  of  the 
public.    Pet  Parsons,  Ch.  last,  in  Boynton  «.  Hubbard,  7  Maaa.  112. 
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influence,  or  a  seductive  iaterest,  in  procuring  a  mar- 
riage, sbould  be  snppreseed;  since  there  is  infinite 
danger  that  it  may,  under  the  disguise  of  friendship, 
confidence,  flattery,  or  falsehoo.d,  accomplish  the  ruin 
of  the  hopes  and  fortunes  of  most  deserving  persons, 
and  especially  of  females.  The  natural  consequence 
of  allowing  any  validity  to  contracts  of  marriage 
brokage  would  be,  to  introduce  improvident,  ill- 
advised,  and  often  fraudulent  matches,  in  which  ad- 
vantage woiild  be  taken  of  youth  and  inexperience, 
and  warm  and  generous  affections.  And  the  parties 
would  be  led  on,  until  they  would  become  the  vic- 
tims of  a  sordid  cunning,  and  be.  betrayed  into  a 
surrender  of  all  their  temporal  happiness ;  and  thus, 
perhaps,  be  generally  prepared  to  sink  down  into 
gross  vice,  and  an  abandonment  of  conjugal  duties. 
Indeed,  contracts  of  this  sort  have  been  not  inaptly 
called  a  sort  of  kidnapping  into  a  state  of  conjugal 
servitude ;  ^  and  no  acts  of  the  parties  can  make  them 
valid  in  a  Court  of  Equity.* 

§  262.  The  public  policy  of  thus  protecting  igno- 
rant and  credulous  persons  from  being  the  victims  of 
secret  contracts  of  this  sort,  would  seem  to  be  as 
perfectly  clear  as  any  question  of  this  nature  well 
can  be.  And  the  surprise  is,  not  that  the  doctrine 
should  have  been  established  in  a  refined,  enlightened, 
and  Christian  country,  but  that  its  propriety  should 
ever  have  been  made  matter  of  debate.  It  is  one  of 
the  innumerable  instances,  iu  which  the  persuasive 
morality  of  Courts  of  Equity  has  subdued  the  narrow. 


1  Drur;  v.  Hooka,  1  Tern.  419. 

s  Shirle;  c.  Mariin,  cited  b;  Mr.  Cox,  in  3  F.  Will.  75  ;  S.  C.  I  Ball 
&  Bealty,  357,  358. 
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cold,  aad  semi-barbarous  dogmas  of  the  Commoii  Law. 
The  Eoman  Law,  while  it  admitted  the  validity  of 
snch  contracts  in  a  qualified  form,  had  motives  for 
such  an  indulgence,  founded  upon  its  own  system  of 
conjugal  rights,  duties,  and  obligations,  very  different 
from  what,  in  our  age,  would  be  deemed  either  safe, 
or  just,  or  even  worthy  of  toleration. 

5  263.  Be  the  foundation  of  the  doctrine,  however, 
what  it  may,  it  is  now  firmly  established,  that  all  such 
marriage  brokage  contracts  are  utterly  void,  as  against 
public  policy;)  so  mnch  so  that  thoy  are  deemed 
incapable  of  confirmation ; '  and  even  money  paid 
under  them  may  be  recovered  back  again  in  a  Court 
of  Equity.^  Nor  will  it  make  any  difference,  that  the 
marriage  is  between  persons  of  equal  rank,  and  for- 
tune, and  age ;  for  the  contract  is  equally  open  to 
objection  upon  general  principles,  as  being  of  danger- 
ous consequence.*  Indeed,  some  writers  treat  con- 
tracts of  this  sort  as  involving  considerations  of  turpi- 
tude,  and  entitled  to  be  classed  with  others  of  a  highly 
vicious  nature.* 

§  264.   The  doctrine  has  gone   even  farther,  and, 


1  ATUddBlv.  Trerillian,  Bep.  Ch.  37  [87];  Drnrj  v.  Hooke,  1  Vern. 
R.  413 ;  Hall  n.  PotWi,  3  Lev.  jit ;  S.  C.  Shower,  Pari.  Cas.  76  '  Cole 
D.  QibiOD,  1  Tm.  507  ;  Debonhun  d.  Ox,  1  Yea.  376 ;  Smith  r.  Ajkerill, 
3  Atk.  566 ;  Helton  v.  Hylton,  2  Yea.  518 ,  Siribblehill  v.  Breit,  3  Yem. 
446 ;  S.  C.  Free.  Ch.  165  ;  1  Bio.  Pirl.  Cu.  57 ;  Bobeita  t>.  Roberta, 
3  P.  Will.  74,  note  (1);  Id.  75,76;  L»w  v.  L»w,  3  P.  Will.  391,  304; 
WilliamaoD  d.  Gihoo,  2  Scb.  &.  Lefr.  357  ;  1  Eq.  Cu.  Abiidg.  S8,  F. 

3  Cole  B.  Gibson,  1  Ye«.  503,  506,  507  ;  1  Fonbl.  Eq.;B.  1,  ch.  4,  ^  10, 
note  (t) ;  Roberta  v.  Bobem,  3  P.  Will.  74,  and  Cox'a  note  (1). 

3  Smith  V.  Bnining,  Q  Yern.  393  j  1  Fonbl.  £q.  B.  1,  ch.  4,  $  10; 
Goldamith  v.  Braning,  1  £q.  Abridg.  89,  F. 

*  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  10  ;  NewUnd  onContiacls.ch.  33,  p.  470, 
471. 

>  Newland  on  Contraota,  oh'  S3,  p.  469. 
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with  a  view  to  suppress  all  andue  inflaeDce  aod  im- 
proper management}  it  has  beea  held  that  a  bond, 
given  to  the  obligee,  as  a  remaaeration  for  having 
assisted  the  obligor  in  an  elopement  and  marriage 
without  the  consent  of  friends,  is  void,  even  though  it 
is  given  voluntarily  after  the  marriage,  and  without 
any  previous  agreement  for  the  purposes ;  for  it  may 
operate  an  injury  to  the  wifOj  as  .well  as  give  encour- 
agement to  a  grossly  iniquitous  transaction,  calculated 
to  disturb  the  peace  of  families,  and  to  involve  them 
in  irremediable  distress.'  It  approaches,  indeed,  very 
nearly  to  the  case  of  a  premium  in  favor  of  se- 
duction. 

§  265.  Of  a  kindred  nature,  and  governed  by  the 
same  rales,  are  cases  where  bonds  are  given,  or  other 
agreements  made,  as  a  reward  for  using  influence  and 
power  over  another  person,  to  induce  him  to  make  a 
will  in  favor  of  the  obligor,  and  for  his  benefit ;  for  all 
such  contracts  tend  to  the  deceit  and  injury  of  third 
persons,  and  encourage  artifices  and  improper  attempts 
to  control  the  exercise  of  tboir  free  judgment*  Bat 
sach  cases  are  carefully  to  be  distinguished  from  those 
in  which  there  is  an  agreement  among  heirs,  or  other 
near  relatives,  to  share  the  estate  equally  between  them, 
whatever  may  be  the  will  made  by  the  testator ;  for 
such  an  agreement  is  generally  made  to  suppress  fraud 
and  undue  inOuence,  and  cannot  truly  be  said  to  disap- 
point the  testator's  intention,  if  he  does  not  impose  any 
restriction  upon  his  devisee.' 


>  Williainsoa  v.  Gibon,  3  Scb.  &  Lefr.  356,  302. 

>  DeboDhtin  IT.  Ox,  1  Ves.  376. 

>  Beckley  v.  Newland,  3  P.  Will.  IBl ;  Huwood  v.  Tooker,  3  Sim.  R. 
19S  ;  Welheied  e.  Wethued,  Id.  183 ;  Pott,  ^  765. 
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§  266.  Upon  a  similar  ground,  secret  contracts  made 
with  pftients,  or  gaardians,  or  other  guardians,  standing 
in  a  peculiar  relation  to  the  party,  ivherehy,  upon  a 
treaty  of  marriage,  they  are  to  receive  a  compensation, 
or  security,  or  benefit  for  promoting  the  marriage,  or 
giving  their  consent  to  it,  are  held  void.  They  are 
in  effect  egniralent  to  contractB  of  bargain  and  sale  of 
children  and  other  relatives ;  and  of  the  same  public 
mischievous  tendency  as  marriage  brokage  contracts.^ 
They  are  underhand  agreements,  subversive  of  the  due 
rights  of  the  parties ;  and  operating  as  a  fraud  upon 
those  to  whom  they  are  unknown,  and  yet  whose  inter- 
ests are  controlled  or  sacrificed  by  them.  And  as  mar- 
riages are  of  public  coucem,and  ought  to  be  encouraged, 
so  nothing  can  more  promote  this  end,  than  open  and 
public  agreements  on  marriage  treaties,  and  the  dis- 
countenance of  all  others,  which  secretly  impair  them." 

§  267.  Thus,  where  a  bond  was  taken  by  a  father 
from  his  son,  upon  his  marriage,  it  was  held  void,  as  be- 
ing obtained  hy  undne  influence,  or  undue  parental  awe.^ 
So,  where  a  party,  upon  his  marriage  with  the  daugh- 
ter of  A.,  gave  the  latter  a  bond  for  a  sum  of  money, 
(in  effect  a  part  of  his  wife's  portion  on  the  marriage,) 
in  order  to  obtain  his  consent  to  the  marriage,  it  was 


»  I  Fonbl.  Eq.  B.  1,  ch.  4,  ^  10;  Kelt  v.  Allen,  9  Vein.  R.  588;  S.  C. 
Ptec.  Ch.  S67 ;  I  Madd.  Ch.  Pr.  S31,  S33. 

>  Roberli  o.  Roberw,  3  P.  WU1.  74,  and  Mt,  Cox's  note  (1) ;  Payloa 
e.  BIkdwell,  1  Vern.  R.  S40;  Bedmin  o.  Redman,  1  Vera.  R.  948i  Gale 
tr.  Lindo,  1  Yera.  R.  475 ;  Cole  r.  GibaoD,  1  Ves.  508 ;  Morrison  v. 
Aibuibaot,  1  Bro.  Cb.  E.  S47,  note ;  S.  C.  6  Rid.  PuL  Cu.  217  (b; 
Tomlins) ;  1  Fonbl.  £q.  B.  1,  ch.  4,  ^  10,  11. 

3  1  Fonbl.  Eq.  B.  1,  cb.  4,  ^  10,  11 ;  Willumioii  v.  Gihon,  3  Sch.  & 
Lefr.  362;  Anon.  2  Eq.  Abr.  187. 
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held  utterly  void.'  So,  where,  upon  a  marriage,  a  set- 
tlement was  agreed  to  be  of  certaia  property  by  relar 
tioQs  on  each  side ;  and,  after  the  marriage,  one  of  the 
parties  procured  an  underhand  agreement  from  the 
husband  to  defeat  the  settlement  in  part ;  it  was  set 
aside,  and  the  original  settlement  carried  into  full  effect.' 
In  all  these  and  the  like  cases.  Courts  of  Equity  pro-" 
ceed  iipon  the  broad  and  general  ground,  that  that 
which  is  the  open  and  public  treaty  and  agreement  upon 
marriagtf,  shall  not  be  lessened,  or  in  any  way  infringed 
by  any  private  treaty  or  agreement.'  The  latter  is  a 
meditated  fraud  upon  innocent  parties,  and  upon  this 
account  properly  held  invalid.  But  it  has  a  higher 
foundation  in  the  security  which  it  is  designed  to  throw 
round  the  contract  of  marriage,  by  placing  aU  parties 
upon  the  basis  of  good  faith,  mutual  confidence,  and 
equality  of  condition.* 

$  268.  The'same  principle  pervades  the  class  of  cases 
where  persons,  upon  a  treaty  of  marriage,  by  any  con- 
cealment, or  misrepresentation,  mislead  other  parties,  or 
do  acts,  which  are  by  other  secret  agreements  reduced 
to  mere  forms,  or  become  inoperative.  In  all  cases  of 
such  agreements,  relief  will,  upon  the  same  enlightened 
public  policy,  be  granted  to  the  injured  parties.  For 
Equity  insists  upon  principles  of  the  purest  good  faith ; 
and  nothing  could  be  more  subversive  of  it,  than  to 


1  Ke&t  V.  Allen,  2  Yen.  R.  588;  1  Fonbl.  Eq.  B.  I,  ch.  4,  ^  II ; 
1  Eq.  Cas.  Abr.  90,  F.  S. 

a  Payton  o.  Blwlwell,  1  Vern.  E.  210 ;  Stribblehill  v.  Brett,  2  Vera.  B. 
445;  Free,  in  Ch.  165. 

3  1  Fonbl.  Eq.  B.  1,  cb.  4,  ^  11 1  1  Eq.  Cas.  Abr.  90,  F.  5,  6. 

*  Lamlee  v.  Haninan,  2  Vern.  490,  500 ;  Fitcairne  v.  Ogbonine,  9  Vea. 
Sen.  375  ;  Netille  v.  Wilkinaoo,  1  Bra.  Ch.  R.  543,  547 ;  1  Fonbl.  Eq. 
B,  l,cb.  4,  $Il,andnote(«). 
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allow  parties,  by  holding  out  false  colors,  to  escape  from 
their  owa  solemn  engagements.' 

5  269.  Thus,  where  a  parent  declined  to  consent  to 
a  marriage  with  the  intended  husband,  on  account  of 
his  being  in  debt ;  and  the  brother  of  the  latter  gave 
a  bond  for  the  debt,  to  procure  such  consent ;  and  the 
Intended  husband  then  gave  a  secret  counter  bond  to 
his  brother,  to  indemnify  him  against  the  first ;  and  the 
marriage  proceeded  upon  the  faith  of  the  extinguish- 
ment of  the  debt}  the  counter  bond  so  given  was  treat- 
ed as  a  fraud  upon  the  marriage  {contra  fidcm  iahularum 
nupiialium) ;  and  all  parties  were  held  entitled,  as  if  it 
had  not  been  given.' 

§  270.  So,  where  a  parent,  upon  a  marriage  of  his 
son,  made  a  settlement  of  an  annuity  or  rent  charge 
npon  the  wife,  in  full  of  her  jointure ;  and  the  son 
secretly  gave  a  bond  of  indemnity,  of  the  same  date,  to 
his  parent,  against  the  annuity  or  rent  charge ;  it  was 
held  void,  as  a  fraud  upon  the  faith  of  the  marriage 
contract ;  for  it  affected  to  put  the  female  party  con- 
tracting for  marriage,  in  one  situation  by  the  articles, 
and,  in  fact,  put  her  in  another  and  worse  situation  by 
a  private  agreement^  So,  where  a  brother,  on  the  mar- 
riage of  his  sister,  let  her  have  a  sum  of  money  private- 
ly, that  her  fortune  might  appear  to  be  as  much  as  was 
insisted  on  by  the  other  side,  and  the  sister  gave  a 


>  IFonbl.  Eq.  B.  I,  ch.  4,  ^  II,  and  note;  Lftmlee  d.  Hanni&D,  3  Vein. 
499  ;  McNeil  i>.  Cahill,  3  Bligb,  R.  338 ;  England  v.  Downs,  3  Be&Tin, 
R.  533. 

*  Redmu  v.  Redmm,  I  Vetn.  348 ;  Scott  tr.  Scoti,  1  Cox,  B.  366 ; 
ToTton  ■>.  Benson,  1  P.Will.  496;  Monison  d.  ATbulhnot,8  Biown,  Pari. 
Cues,  p.  247,  by  Tomlina ;  1  Bro.  Cb.  B.  447,  Dote. 

SPalmot  ».  Neaw,  II  Ves.  165;  Soolt  v.  Scoit,  1  Coi,  6.366,378; 
Lamlee  v.  Hsnman,  3  Vero.  466. 
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bond  to  the  brother  to  repay  it ;  the  bond  was  set 
aside.' 

§  271.  And  where,  upon  a  treaty  of  marriage,  a 
party,  to  whom  the  intended  hnsband  was  indebted, 
concealed  his  own  debt,  and  misrepresented  to  the 
wife's  father  the  amount  of  the  husband's  debts,  the 
transaction  was  treated  as  a  fraud  upon  the  marriage ; 
and  the  creditor  was  prevented  by  injunclioa  from 
enforcing  bis  debt,  althougb  it  did  not  appear  that 
there  was  any  actual  stipulation  on  the  part  of  the 
wife's  father,  in  respect  to  the  amount  of  the  husband's 
debts."  Upon  this  occasion  the  Lord  Chancellor  said : 
"  The  principle  on  which  all  these  cases  have  been 
decided,  is,  that  faith  in  such  contracts  is  so  essenUal 
to  the  happiness  both  of  the  parents  and  children, 
that  whoever  treats  fraudulently  on  such  an  occasion, 
shall  not  only  not  gain,  but  even  lose  by  it^  Nayj  he 
shall  be  obliged  to  make  his  representation  good,  and 
the  parties  shall  be  placed  in  the  same  situation  as  if 
he  had  been  scrupulously  exact  ia  the  performance  of 
his  duty."  * 

§  272.  In  all  these  cases,  and  those  of  a  like  natare, 
the  distinct  ground  of  relief  is  the  meditated  fraud  or 


1  Gale  D.  Lindo,  S  Vera.  47G ;  Lamtee  v.  HaninaD,  9  Vem.  499 ; 
iFonb).  £q.  B.  I,ch.  S,  }  11. 

«  NeTilla  v.  Wilkinson,  1  Bro.  Ch.  R.  513  ;  S.  C.  3  P.  Will.  74,  Mr. 
Cox's  note;  1  Foobl.  Eq.  B.  l.eh.  4,^  11, note  (z) ;  3Yes.461;lB 
Ve».  125. 

3  Ibid.  See  also  Mootefiori  v.  Montefiori,  1  W.  Black.  R.  363 ;  S.  C. 
rated  1  Bro.  Ch.  R.  548. 

*  Ibid.  See  also  Thompson  r.  Harrison,  1  Cox,  R.  344  ;  Eastabrook 
t>.  Scott,  3  Yea.  461 ;  ScoU  v.  Bcoit,  I  Cos,  R.  366  ;  Hunsdeo  n.  Cfaej- 
ney,  3  Vern.  R.  150 ;  BeTerley  v.  Bevetley,  S  Vera.  133  ;  Montefiori  *. 
MoDiefiori,  1  W.  Black.  R.  363;  1  Foobl.  Eq.  B.  1,  cb.  4,  ^  tl,  note 
(i) )  Vaushajl  Bridge  o.  Spencer,  Jac.  R.  67. 
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imposition  practised  by  one  of  the  parties  upon  third 
persons,  by  intentional  concealment  or  misrepresenta- 
tion. And,  therefore,  if  the  parties  act  under  a  mutual 
innocent  mistake,  and  with  entire  good  faith,  the  con- 
cealment or  misrepresentation  of  a  material  fact  will 
not  induce  the  Court  to  compel  the  party  concealing 
it,  or  affirming  it,  to  make  it  good,  or  to  place  the  other 
party  in  the  same  situation  as  if  the  fact  were  as  the 
latter  supposed.'  There  must  be  some  ingredient  of 
fraud,  or  some  wilful  misstatement^  or  concealment, 
which  has  misled  the  other  side. 

$  273.  Upon  a  similar  ground,  a  settlement,  secretly 
made  by  a  woman,  in  contemplation  of  marriage,  of 
her  own  property  to  her  own  separate  use,  without  her 
intended  husband's  privity,  will  be  held  void,  as  it  is 
in  derogation  of  the  marital  rights  of  the  husband,^ 


'  Merewelhet  ti.  Shaw,  2  Cos,  K.  134;  Scott  v.  ScoU,  1  Coi,  R. 
Ses  i  1  Fonb).  Eq.  B.  1,  ch.  4,  ^  11 ;  Piicutne  v.  Ogboorne,  S  Ves. 
375. 

"  iFonbl.  Eq.  B.  l,ch.4,  ^  II,  and  note  (z) ;  Id.  cb.  S,^,  nole  (o) ; 
Jones  V.  Martin,  3  Aost.  B.  888 ;  S.  C.  5  Ves.  266,  Do'te ;  Fotteseue  f. 
Hennah,  I»  Vee.  66;  Bowea  u.  Strathmore,  S  Bro.  Ch.  R.  345  ;  S.  C. 
2  Coi,  B.  28  ;  I  Ves.  jr.  23  :  fl  Bro.  Par.  Caa.  (by  Tomlins)  437  ;  Ball 
c.  Montgoroerj,  2  Vea.  jr.  194  ;  Carlton  v.  Earl  of  Doraet,  S  Vern.  17  ; 
Giegor  If.  Kemp,  3  Swanst.  R.  404,  note  ;  Goddaid  v.  Snow,  1  Ruaaell, 
R.  4BS;  Tucker  v.  Andrews,  13  Maine,  194;  Waller  c.  Armistead,  S 
Leigh,  II ;  Manes  v.  Durant,  3  Bicb.  Eq.  R.  401  ;  McAfee  v.  Ferguson, 
6  B.  Monroe,  475  ;  England  v.  Donns,  3  Eeaian,  R.  5S3.  On  this  occasion 
Lard  Langdale  said :  "  Joan  Maaon  was  a  nidon  with  ihrea  children,  and 
under  ibe  will  of  ber  firat  bnaband,  ahe  nas  enlilied  to  aome  freeiiold  and 
leasehold  propeUj,  to  some  furniture,  and  lo  the  stock  in  trade,  with 
which  she  cartiea  on  baainesa  as  a  victualler.  Contemplating  a  second 
marriage,  ehe  considered  that  she  ought  to  make  a  pioiision  fur  her 
children  by  the  first,  and  being  infoiroed  ibat  a  will  which  ahe  had  made, 
would,  upon  hei  marriage,  become  ineSecioal,  she  madea  oeitlement,  and 
Iheiebj  provided  that  a  portion  of  her  freehold  property  should  be  aab- 
jecled  to  her  own  power  of  appointment,  but  that  subject  lo  such  power 
of  appointnient,  that  part  of  her  estate  over  which  the  power  eiiended, 
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and  a  fraud  upon  his  just  expectations.^    And  a  secret 
conveyance  made  by  a  woman,  under  like  circumstances 


togelhei  with  all  the  rest  of  her  property,  should  be  limiied  lo  hei  own 
separata  uss  for  her  life,  with  Temaiader  for  her  three  daaghters  in  the 
manner  therein  mentioned.  In  the  execution  of  this  settlement,  so  fat 
as  it  made  pra*Ision  for  bei  children,  she  was  performitig  a  moral  dutj ; 
in  the  circumstances  in  which  she  was  placed  it  was  clearly  her  duly 
before  she  placed  herself  and  her  properly  in  the  power  of  her  eecond 
husband,  to  secore  a  provision  for  her  children  by  her  first  husband,  from 
whom  her  properly  was  derived ;  but  in  performing  a  duty  towards  her 
children,  she  had  no  right  lo  act  fraudulently  towards  her  second  hus- 
band. If  a  woman,  entitled  lo  property,  enters  into  a  treaty  fur  mar- 
riage, and  during  the  treaty  represents  to  her  intended  husband  that  ehe 
a  so  entitled,  that  apoa  the  marriage  he  will  become  entitled  jure  mariti, 
and  if,  during  the  same  treaty,  she  clandestinely  conveys  away  the  pro- 
perty, in  such  manner  sa  to  defeat  his  Riatilal  right,  and  secure  to  herself 
the  separate  use  of  it,  and  the  coaeealment  continues  lill  the  marriage 
takes  place,  there  can  be  no  doubt  but  that  a  fraud  is  thus  practised  on 
the  husband,  and  he  is  entitled  to  relief.  The  equity  nhlch  arises  in 
eases  of  this  nature  depends  upon  the  pecaliar  circumstances  of  each 
case,  as  bearing  upon  the  question,  whether  the  fscis  proved  do  or  do  not 
amount  to  sufficient  evidence,  of  fraud  practised  on  the  husband.  It  ie 
not  doubled  that  proof  of  direct  misrepreseotatians,  or  of  wilful  conceal- 
ment with  intent  10  deceive  the  husband,  would  entitle  him  lo  relief;  bnt 
it  is  said  that  mere  concealment  is  not,  in  such  a  case,  any  evidence  of 
fraud,  and  that  if  a  man  wiihout  malting  any  inquiry  aa  to  a  woman'* 
affairs  and  ptdperly,  ibinks  fit  lo  marry  her,  he  must  take  her  and  her 
properly  as  he  finds  them,  and  has  no  right  to  complain,  if,  in  the  absence 
of  any  care  on  his  pari,  she  has  taken  caie  of  herself  and  her  children 
wilhoul  his  knowledge.  This  proposition,  however,  cionot  be  admitted 
as  stated  ;  and  clearly  a  woman  in  such  eircumslances,  can  only  recon- 
cile all  her  moral  duties  by  making  a  proper  settlement  on  hetself  and 
her  children,  wiih  the  knowledge  of  her  inieaded  husband.  If  both  the 
property  and  the  mode  of  its  convejance,  pending  the  marriage  treaty, 
were  concealed  from  Ihe  intended  husband,  as  was  the  case  in  Goddaid 
t>.  Snow,  there  is  atill  a  fraud  practised  on  the  huaband.  The  non-acqui- 
•ilion  of  property,  of  which  he  had  no  notice,  ie  no  diaappoiniment,  but 
siill  his  legal  right  to  property  actually  existing  is  defeated,  and  the 
vesting  and  continuance  of  a  separate  power  In  hie  wife  over  property 
which  ought  to  have  been  his,  and  which  is,  without  his  consent,  made 

,>  Ibid.  Lance  v.  Norman,  3  Ch.  Bep.  41  [79] ;  Blanchet  t>.  Foster, 
S  Ves.  364  ;  England  ti.  Downs,  2  Beann,  R.  639. 
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ia  favor  of  a  person  for  whom  she  is  under  no 
moral  obligation  to  provide,  would  he  treated  in  the 
like  manner.  But,  if  she  shield  ooly  reasonably  pro- 
vide for  her  children  by  a  former  marriage  under  cir- 
cumstances of  good  faith,'  it  would  ho  otherwise.^  In 
like  manner,  if,  previous  to  her  marriage,  a  woman 
should  represent  herself  to  her  intended  husband  to  be 
possessed  of  property,  which  she  should  secretly  con- 
vey away  before  the  marriage,  the  husband  would  be 
entitled  to  relief  against  such  conveyance.'  However, 
circumstances  may  occur  which  may  deprive  the  hus- 
band of  any  remedy,  as  if  before  the  marriage  he 
acquires  a  knowledge  of  the  prior  settlement,*  or  if 
he  has  so  conducted  himself  afler  the  settlement,  that 
the  wife  cannot,  without  dishonor  to  herself  live  with 
him.'  [Or,  cannot  without  disgrace,  retire  from  the 
marriage,  as,  when  the  intended  husband  induced  her 
to  cohabit  with  him  before  marriage.'] 


independent  of  hie  conlrol,  ia  a  Burpiise  upon  him,  and  might,  il* pre- 
vioaal;  known,  have  indaced  him  to  abalun  from  the  marriage.  Nevei- 
thekas,  cases  have  occnrred  in  vhich  concealment,  or  rather  the  non-exiai- 
ence  of  commanication  to  the  husband,  haa  not  been  held  fntuduleot,  and 
whether  fraud  is  made  out  must  depend  on  the  eircumatauces  of  each 
case,  —  as  an  anmarried  woman  has  a  right  to  dispoae  of  her  property  as 
she  pleaaes,  and  as  a  eooTeyance  made  immediaiel;  before  her  marriage  ia 
printA  facie  good,  it  is  to  be  impeached  oolj  by  the  proof  of  fraud," 
Taylor  v.  Fugh,  1  Hare,  R.  608,  613,  S16  i  De  Manvllle  c.  Compton, 
1  Ves.  &  Beam.  354. 

1  Bat  see  Terry  v.  Hopkins,  1  Hill'a  Ch.  B.  1 ;  Bamsay  i>.  Joyce,  1 
McMullana  Eq.  B.  S37,  S51 ;  M«nea  n.  Durant,  3  Bich.  £q.  R.  404. 

»  Ibid. ;  King  v.  Cotton,  2  P.  Will.  357,  674  ;  St.  George  o.  Wake, 
t  Myloe  V.  Keen,  610 ;  England  f .  Downs,  3  BeaT.  R.  533  ;  De  ManTille 
«.  Complon,  1  Ves.  &  Beam.  354. 

3  England  v.  Downs,  3  Bearan,  B.  612. 

*  See  Logan  r.  Simmons,  3  Iredell,  Eq.  B.  487 ;  Manes  v.  Da  rant,  3 

Rich. Eq.  B.404 ;  Aahlon  v.  McDougall,  5  Beaian,  56  ;  Griggs  v.  Staples, 

13  Jul.  32  ;  Maher  v.  Hobbs,  3  Y.  di  C.  Exch.  Cas.  317  ;  Terry  v.  Hop- 

kioB,  1  Hills,  Ch.  R.  4.  s  Taylor  v.  Pagb,  1  Hare,  608. 

Bq.  JUB, —  VOL.  1.  26 
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5  274.  It  is  upon  the  same  ground  of  public  policy, 
that  contracts  in  restraint  of  marriage  are  held  void.' 
A  reciprocal  en gagemenf  between  a  man  and  a  woman 
to  marry  each  other  is  unquestionably  good.'  But  a 
contract,  which  restrains  a  person  from  marrying  at  all, 
or  from  marrying  anybody,  except  a  particular  person, 
without  enforcing  a  corresponding  reciprocal  obligation 
on  that  person,  is  treated  as  mischievous  to  the  general 
interests  of  society,  which  are  promoted  by  the  encour- 
agement and  support  of  suitable  marriages.'  Courts 
of  Equity  have  in  this  respect  followed,  althongh  not 
to  an  unlimited  extent,  the  doctrine  of  the  Civil  Law, 
that  marriage  ought  to  be  free.* 

§  275.  Where,  indeed,  the  obligation  to  many  is 
reciprocal,  although  the  marriage  is  to  be  deferred  to 
some  future  period,  there  may  not  be,  as  between  the 
parties,  any  objection  to  the  contract  in  itself,  if  in  all 
other  respects  it  is  entered  into  in  good  faith,  and 
there  is  no  reason  to  suspect  fraud,  imposition,  or 
undue  influence.*.  But,  even  in  these  cases,  if  the 
contract  is  designed  by  the  parties  to  impose  upon 
third  persons,  as  upon  parents  or  friends,  standing  m 
loco  parentis,  or  in  some  other  particular  relation  to  the 


>  Huiley  t>.  Bice,  10  East,  R.  22 ;  Lowe  t>.  Peers,  4  Burr.  2225 ; 
WoodbousB  V.  Shipley,  2  Alk.  639,  640  ;  Nenland  on  Contracts,  ch.  33, 
p.  473  to  47S  ;  3  White  Si,  Tudoi's  Eq.  Lead  Cas.  89,  ind  notes. 

a  Cock  V.  Richards,  10  Yes.  438 ;  Ke;  «.  Bradshaw,  3  Vem.  103. 

3  iFonbl.  Eq.  B.  I,  ch.  4,  ^  10;  Bsker  e.  While,  2  Vern.  215; 
Woodhoose  V.  Shipley,  2  Atk.  5S5  ;  Lowe  v.  Peers,  4  Burr,  3335  ;  Phil- 
lips n.  Medbury,  7  Conn.  S6Bi  Cock  i>.  Richards,  10  Ves.  4&9;  Key  c 
Bradshaw,  S  Vera.  103  ;  Atkins  v.  Farr,  1  Alk.  R.  267  ;  S.  C.  2  Eq. 
Abridg.  247,  248. 

*  Dig.  Lib.  35,  Ut.  1, 1.  62,  63,  64 ;  Key  o.  Bradshaw,  3  Vem.  102 ; 
iFoDbl.  Eq.  D.  l,eh.4,  ^10. 

s  Lowe  v.  Feen,  4  Buir.  2239,  SSSO  ;  Key  v.  Bradshaw,  3  Vera.  102. 
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parlies,  bo  as  to  disappoint  their  bounty,  or  to  defeat 
their  intentions  in  the  settlement  or  disposal  of  their 
estutes }  there,  if  the  contmct  is  clandestine,  and  kept 
secret  for  this  parpose,  it  will  be  treated  by  Courts  of 
Equity  as  a  fraud  upon  such  parents  or  other  friends, 
and  as  such  be  set  aside  ;  or  the  equities  will  be  held, 
the  same  as  if  it  had  not  been  entered  into.'  The 
general  ground  upon  which  this  doctrine  is  sustained, 
ia,  that  parents,  and  other  friends,  standing  in  loco  pa- 
rerdis,  are  thereby  induced  to  act  differently  in  relation 
to  the  advancement  of  their  children  and  relatives, 
from  what  they  would  if  tne  facts  were  known  j  and 
the  best  iofluence  which  might  be  exerted  in  persuad- 
ing their  children  and  relatives  to  withdraw  from  an 
unsuitable  match,  is  entirely  taken  away.  To  give 
effect  to  such  contracts  would  be  an  encouragement  to 
persons  to  lie  upon  the  watch  to  procure  unequal 
matches  against  the  consent  of  parents  and  friends, 
and  to  draw  on  improvident  and  clandestine  marriages, 
to  the  destruction  of  family  confidence,  and  the  diso- 
bedience of  parental  authority.'  These  are  objects  of 
so  great  importance  to  the  best  interests  of  society, 
that  they  can  scarcely  be  too  deeply  fixed  in  the 
public  policy  of  a  nation,  and  especially  of  a  Christian 
nation. 

§  276.  In  the  Civil  Law  a  strong  desire  was  mani- 
fested to  aid  in  the  establishment  of  marriages,  as  has 
been  already  intimated.*    And,  hence,  all  conditions 


>  Woodhoute  n.  Shipley,  3  Atk.  53S,  5S9 ;  Cook  v.  Richuds,  10  Vei. 
4S6,  43B. 

<  WoadhooM  e.  Shipler,  3  Atk.  539 ;  Cock  o.  Richards,  10  Ves.  438, 
439 ;  Newltnd  <n  ConUkclB,  ch.  33,  p.  4TS. 

>  Ante,  4  260. 
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annexed  to  gifts,  legacies,  and  other  valuable  Interests, 
which  went  to  restrain  marriages  generally,  were 
deemed  inconsistent  with  public  policy,  and  held 
void,  A  gilt,  therefore,  to  a  woman,  of  land,  if  she 
should  not  marry,  was  held  an  absolute  gift.  Mcevia, 
w  non  nupserii,  fundmn  gimm  tmrietur,  lego  ;  potest  did, 
et  si  nupserii,  earn  confestim  ad  legatum  admilii}  Si 
testcdor  rogassef  JuEredem,  vt  restituai  hcerediiaieni  muHeri, 
si  non  nupsisset ;  dicendum  erii  compelkndum  hceredem,  si 
suspectam  dicai  kcBredUatem,  adire  et  resiituere  earn  muUeri, 
eliamsi  nupsisset?  So,  a  gift  to  a  father,  if  bis  daughter, 
who  is  under  his  authority,  (in  potestaie,)  should  not 
marry,  was  treated  as  an  absolute  gift ;  the  condition 
being  held  void.*  The  avowed  ground  of  these  deci- 
sions was,  that  all  such  conditions  were  a  fraud  upon 
the  law  which  favored  marriage  j  Quod  in  fraudem  kgis 
ad  impediendas  nuptiaa  scripium  est,  mUlam  vim  hahet* 

§  277.  But  a  distinction  was  taken  in  the  Civil  Law 
between  such  general  restraints  of  marriage,  and  a 
special  restraint,  as  to  marrying  or  not  marrying  a  par- 
ticular person;  the  latter  being  deemed  not  unjustifia- 
ble. Thus,  a  gift,  upon  condition  that  a  woman  should 
not  marry  Titias,  or  not  marry  Titius,  Seius,  or  Mse- 
vius,  was  held  valid.'  And  the  distinction  was  in  some 
cases  even  more  refined ;  for,  if  a  legacy  was  given  to  a 
wife  upon  condition  that  she  should  not  marry  while 
she  had  children,  {si  a  Hberis  ne  nupserii,)  the  condition 
was  nugatory  j  but,  if  it  was,  that  she  should  not  marry 


»  Pothier,  Pand.  Lib.  35,  tit.  1,  n.  33  ;  Dig.  Lib.  35,  lit.  1, 1.  78,  ^  6. 
"  Poihier,  P&nd.  Lib.  35,  lit  1,  n.  33 ;  Dig.  Lib.  36,  lit.  1, 1.  65,  ^  1. 
3  PothicT,  Pand.  Lib.  85,  tit  1,  n.  85. 

*  Pothier,  Pand.  Lib.  55,  til.  I,  n.  85  ;  Dig.  Lib.  35,  lit.  1, 1.  79,  ^  4. 
s  Pothier,  Pand.  Lib.  35,  lit.  1,  n.  34  ;  Dig.  Lib.  35,  til.  1, 1.  63, 1.  64. 
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while  she  had  children  in  puberty,  (si  a  Uheris  impu- 
berihm  ne  nupserU,)  it  was  good.^  And  the  reason-given 
is,  that  the  care  of  children,  rather  than  widowhood, 
might  be  enjoined ;  Quia  magia  cura  Uberorum,  quam 
vidmtcM,  iiyungo'eiur? 

I  278.  Courts  of  Equity,  in  acting  upon  cases  of  a 
similar  nature,  have  been  in  no  small  degree  influenced 
by  these  doctrines  of  the  Ci?il  Law.'  But  it  has  been 
doubted,  whether  the  same  grounds,  upon  which  the 
Roman  Law  acted,  can  or  ought  to  be  acted  on  in  a 
Christian  country,  under  the  Common  Law.  Lord 
Bosslyn  has  endeavored  to  account  for  the  introductton 
of  these  doctrines  into  the  English  Courts  of  Equity, 
from  the  desire  of  the  latter  to  adopt,  upon  legatary 
questions,  the  rales  of  the  Ecclesiastical  Courts,  which 
were  borrowed  directly  from  the  Civil  Law.  And 
speaking  upon  the  subject  of  the  rule  of  the  Civil  Law, 
as  to  conditions  in  restraint  of  marriage,  he  said :  * 
"How  it  should  ever  have  come  to  be  a  rule  of  decision 
in  the  Ecclesiastical  Court  is  impossible  to  be  accounted 
for,  but  upon  this  circumstance,  that,  in  the  unenlight- 
ened ages,  soon  after  the  revival  of  letters,  there  was  a 
blind,  superstitious  adherence  to  the  text  of  the  Civil 
Law.  They  never  reasoned ;  but  only  looked  into  the 
books,  and  transferred  the  rules  without  weighing  the 
circumstances,  as  positive  rules  to  guide  them.  It  ia 
beyond  imagination,  except  from  that  circumstance, 


1  Pothier,  Pvid.  Lib.  35,  lit.  1,  n.  34  ;  Big.  Lib.  35,  tit.  1,1.  62,  ^  2. 

>  lUd. 

3  1  FonbI.Eq.  B.  l,ch.  4,^  10;  Staokpole  u.  Be*umont,  3  Ves.  jr.  SB. 

*  Siackpole  v.  BeaomoDl,  3  Ves.  jr.  96,  per  Lord  Roulyo.  See,  tito. 
Lord  Thailow'a  Judgment,  in  the  case  of  Scott  v.  Tjrier,  3  Bro.  Ch.  R. 
487 ;  S.  C.  2  Dick.  R.  713.  3  While  ft  Tudor'*  £q.  Lead.  Cas.  mod 
ooiea. 

Sfto 
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how,  in  a  Christian  country,  they  should  have  adopted 
the  rule  of  the  Roman  Law,  with  regard  to  conditions 
as  to  marriage.  First,  where  there  is  an  absolute,  un- 
limited liberty  of  divorce,  all  rules  as  to  marriage  are 
inapplicable  to  a  system  of  religion  and  law,  where  di- 
vorce is  not  permitted.  Next,  the  favor  to  marriage, 
and  the  objection  to  the  restraint  of  it,  were  a  mere  po- 
litical regulation,  applicable  to  the  circumstances  of  ^e 
Roman  Empire  at  that  time,  and  inapplicable  to  other 
countries.  After  the  civil  war,  the  depopulation,  occa- 
sioned by  it,  led  to  habits  of  celibacy.  In  the  time  of 
Augustus,  the  Julian  Law,  which  went  too  far,  and  was 
corrected  by  the  Lex  Papia  Poppaa,  not  only  offered 
encouragement  to  marriage,  but  laid  heavy  impositions 
upon  celibacy.  That  being  established,  as  a  rule  in 
restraint  of  celibacy,  (it  is  kn  odd  expression,)  and  for 
the  encouragement  of  all  persons  who  would  contract 
marriage,  it  necessarily  followed,  that  no  person  could 
act  contrary  to  it  by  imposing  restraints  directly  con- 
trary to  the  law.  Therefore,  it  became  a  rule  of  con- 
struction, that  these  conditions  were  noil.  It  is  diffi- 
cult to  apply  that  to  a  country  where  there  is  no  law  to 
restrain  individuals  from  exercising  their  own  discre- 
tion, as  to  the  time  and  circumstances  of  the  marriage, 
which  their  children,  or  objects  of  bounty,  may  con- 
tract It  is  perfectly  impossible  now,  whatever  it 
might  have  been  formerly,  to  apply  that  doctrine,  not 
to  lay  conditions  to  restrain  marriage  under  the  age  of 
twenty-one,  to  the  law  of  England  j  for  it  is  directly 
contrary  to  the  political  law  of  the  country.  There 
can  be  no  marriage  under  the  age  of  twenty-one,  with- 
out the  consent  of  the  parent." 

§  279.  It  is  highly  probable,  that  this  view  of  the 
origin  of  the   English   doctrine,  as  to  conditions  in 
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restraint  of  marriage,  annexed   to  gifts,  legacies,  and 
other  conveyances  of  interests,  is  historically  correct.' 


1  See  Scou  b.  Tjler,  S  Bro.  Ch.  B.  187 ;  S.  C.  2  Dick.  R.  712 ;  Qarke 
tr.  Parker,  IS  Vea.  13 ;  Itejnith  v.  Martin,  3  Alk.  330,  331,  332 ;  1  Roper 

on  Legiciea,  by  White,  ch.  13,  ^  I,  p.  654.— Lord  Thutlow,  in  Scatt  v. 
Tyler,  (3  Dick.  B.  716  to  721,)  has  traced  out,  wilb  much  learning  and 
ability,  the  gradual  iatroduelion  and  progress  of  the  Civil  Law  doclrine, 
lliroogb  the  inBtrumentaJil; of  the  Canon  I^v,  into  the  law  of  England. 
I  gladly  extract  a  portion  of  his  staicnienta,  aa  tbey  may  lend  to  inatruct 
the  student  mora  exactly  in  a  branch  of  the  law,  coafesaedjy  not  wjihoot 
aome  stiomatiea.  "  The  earlier  caaea  (aaid  he)  refer,  Jo  general  terms,  to 
the  Canoa  Law,  as  the  rule  by  which  all  legacies  are  to  be  governed.  Sy 
that  law,  undoubtedly,  all  conditioas,  which  fell  within  the  acope  of  this 
objection,  the  restraint  of  marriage,  are  reputed  void  ;  and,  as  ihey  speak, 
fro  noa  adjcelit.  But  those  cases  go  no  way  towards  aaceriaining  the 
nature  and  extent  of  the  objection.  Towards  the  latter  end  of  the  last, 
and  beginning  of  the  present  century,  the  mailer  is  more  loosely  handled. 
The  Canon  Law  is  Dot  referred  to,  (professedly,  at  least,)  as  affording  a. 
distinct  and  positive  rule  for  annulling  the  obnoxious  conditions.  On  the 
contrary,  ihey  are  tceaied  as  partaking  of  the  force  allowed  them  by  the 
lavr  of  Englaud.  But,  in  respect  of  their  imposing  a  restraint  of  mat- 
liage,  ihey  are  treated  at  the  same  time  as  unfavorable  and  contrary  to  the 
common  weal  and  good  order  of  society.  It  is  reasoned,  that  parental 
duty  and  afrection  are  violated,  when  a  child  is  stripped  of  its  just  expec- 
tations. That  such  an  inlenlion  is  improbably  imputed  to  a  parent ;  par- 
ticutarty  in  ihoas  instances  where  there  was  no  misalliance  ;  as  in  mar- 
riage with  the  bouses  of  Bellases,  Beriie,  Cecil,  and  Setnphile ;  which  the 
parent,  if  he  bad  been  alive,  would  probably  have  approved.  These 
ideas  apply  indifferently  to  bequeala  of  lands  and  of  money,  and  were,  in 
fact,  ao  applied  in  one  very  remarkable  case.  Nay,  to  avoid  the  supposed 
force  of  these  obnoxious  conditions,  strained  constructions  were  made 
npOD  doubtful  signs  oficonsent ;  and  every  mode  of  artificial  reaaoaing 
waa  adopted  to  relax  their  rigor.  This  waa  thought  more  practicable,  by 
calling  Ihem  conditions  aubsequent ;  although,  if  that  had  made  such  dif- 
ference, they  were,  and,  indeed,  must  have  been  generally,  conditions  pre* 
cedent,  as  being  the  terms  on  which  the  legacy  waa  made  lo  vest.  At 
lengib,  it  became  a  common  phrase,  that  such  conditions  were  only  in  ter- 
rorem.  1  do  not  find  ii  was  ever  seriously  supposed  to  have  been  the  tes- 
tator's inlenlion  to  hold  out  the  terror  of  that,  which  be  never  meant 
should  happen ;  but  the  Codrt  disposed  of  such  conditions,  ao  as  to  make 
ihem  amount  lo  no  more.  On  the  other  band,  some  proviaions  against 
improvident  matches,  especially  during  infancy,  or  to  a  certain  age,  could 
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But,  whether  it  be  so,  or  not,  it  may  be  affirmed,  with- 
out fear  of  contradiction,  that  the  doctrine  on  this  sub- 


not  be  thought  an  nnreuonable  pteeiuiion  for  parents  to  enteiiain.  The 
euHtom  of  London  has  been  round  reasonable,  which  fotfeita  the  poitioD, 
on  the  marriage  of  an  infaat  orphan  wiibout  consent  The  Court  of 
Chancery  is  in  the  constant  habit  of  restraining  and  pDniebing  each  m»- 
riages.  And  the  Legislature  has  at  length  adopted  the  tame  idea,  as  far 
as  it  was  thought  general  regulation  could,  in  sound  policy,  go.  In  lhi« 
silaation  the  matter  was  foand  about  the  middle  of  the  present  century ; 
nhen  doubts  occurred,  which  dirided  the  sen^menls  of  the  first  men  of 
the  age.  The  difficulty  seems  to  hare  consisted  principally  in  reconciling 
the  cases,  or,  rather,  the  arguments,  oa  which  they  proceeded.  The  bet- 
ter opinion,  or,  at  least,  that  which  prevailed,  was,  that  doTises  of  land, 
with  which  ihe  Canon  Law  never  had  any  concern,  should  follow  the  role 
of  (he  Common  Liw ;  and  that  legacies  of  money,  being  of  that  sort, 
should  follow  the  rule  of  the  Canon  Law.  Lands  deiieed,  charges  upon 
it,  powers  to  be  exercised  over  it,  money  legacies  referring  to  such 
charges,  money  to  he  laid  oat  in  lands,  (though  I  do  not  find  this  yet 
Tesolred.)  follow  the  rule  of  the  Common  Law  ;  and  such  trasts  are  to  be 
executed  with  analogy  to  it.  Mere  money  legacies  fallow  the  rule  of  the 
Canon  Law ;  and  all  Imsts  of  that  nalare  are  to  be  eieenied  with  anal- 
ogy to  that.  Bat  ilill,  if  I  am  not  mistaken,  the  question  remains  un- 
resolved. What  is  the  nature  and  extent  of  that  rule,  as  applied  to  con- 
ditions in  restraint  of  marriage  ?  The  Canon  Law  prevails  ia  this  coon- 
try,  only  BO  far  as  'it  hath  been  actually  received,  with  such  ampliations 
and  limitations  as  time  and  occasion  have  intiodnced';  and  subject  at  all 
times  to  the  Municipal  Law.  It  is  founded  in  the  Civil  Law  ;  conse- 
quently the  tenets  of  that  law  also  may  serve  to  illustrate  the  received 
rules  of  the  Canon  Law.  By  the  Civil  Law  the  provision  of  a  child  was 
considered  as  a  debt  of  nature,  of  which  the  laws  of  civil  society  also 
exacted  the  payment )  insomuch  that  a  will  was  regarded  as  inofficious, 
which  did  not  in  some  sort  satisfy  it.  By  the  positive  institations  of  that 
law,  it  was  also  provided,  Si  quia  t^libatOs,  vel  vidbiiaCiS  conditionem  ba- 
redi,  legatariove  injunxerit ;  hteres,  iegatariutve  e  conditione  liberi  sunlo  ; 
neque  eo  minus  delatam  hieredilatem,  legalumve,  exhaclegc,  consequan- 
tur.  In  ampliation  of  this  law,  it  seems  to  have  been  well  settled  in  alt 
times,  that,  if,  instead  of  creating  a  condition  absolutely  enjoining  celi- 
bacy, or  widowhood,  the  same  be  referred  to  the  advice  or  discretion  of 
another,  particularly  an  interested  person,  it  is  deemed  a  fraud  on  the  law, 
and  treated  accordingly ;  that  is,  the  condition  so  imposed  is  holden  fat 
void.  Upon  the  same  principle,  in  further  ampliation  of  the  law,  all  dis- 
tinction is  abolished  between  precedent  and  Bubsequent  condilions  ;  for  it 
would  be  an  easy  evasion  of  such  a  law,  if  a  slight  torn  of  the  phraM 
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ject,  at  presenfmaintained  and  admicistered  by  Courts 
of  Equity,  (for  it  has  undergone  some  importaut 
changes,)  is  far  better  adapted  to  the  exigencies  of 
modern  society  throughout  Christendom,  than  that 
which  was  asserted  by  the  Roman  law.  While  it  up- 
holds the  general  freedom  of  choice  in  marriages,  it,  at 
the  same  time,  has  a  strong  tendency  to  preserve  a  just 
control  and  influence  in  parents,  in  regard  to  the  mar- 
riages of  their  children,  and  a  reasonable  power  in  all 
persons  to  qualify  and  restrict  their  bounty  in  such  a 
manner,  and  on  such  conditions,  as  the  general  right  of 
dominion  over  property  in  a  free  country  justifies  and 
protects,  upon  grounds  of  general  convenience  and 
safety. 

§  280.  The  general  result  of  the  modem  English 
doctrine  on  this  subject  (for  it  wilt  not  be  found  easy 
to  reconcile  all  the  cases),'  may  be  stated  in  the  follow- 
ing summary  manner.  Conditions,  annexed  to  gifts, 
legacies,  and  devises,  in  restraint  of  marriage,  are  not 
void,  if  they  are  reasonable  in  themselves,  and  do  not 
directly  or  virtually  operate  as  an  undue  restraint 
upon  the  freedom  of  marriage.  If  the  condition  is  in 
restraint  of  marriage  generally,  then,  indeed,  as  a  con- 
dition against  public  policy,  and  the  due  economy  and 
morality  of  domestic  life,  it  will  be  held  utterly  void." 


were  allowed  to  pot  it  iside.  It  bai  rather,  ihererore,  been  conslraed, 
Ihai  ihe  coDiiiilon  ii  peirormed  b;  the  raairiage,  which  is  the  onlj  lawful 
part  of  ihe  coniljiion,  oi  by  asking  ihe  consent,  for  that  also  ia  a  lawful 
condition;  and,  fur  (he  rest,  the  condition  not  being  lawful,  is  holden  fro 
nonadjceta." 

1  Scoit  V.  Tyler,  9  Bro.  Ch.  R.  4B7;  2  Dick.  R.  718;  Siackpole  v. 
BeaamoM,  3  Vea.  95  ;  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  10,  note  {</). 

3  Keily  V.  Monek,  3  Ridgw.  F.  R.  905,  341,  917,  961 ;  1  Fonbl.  Eq. 
B.  1,  ch.  4,  ^  10,  note  {g) ;  Rishton  v.  Cobb.  9  Sim.  619  ;  Pratt  t>.  Tyler, 
S  Bro.  Ch.  R.  487;  UaiTeyv.  Aahtoo,  Coin.Rep.79S  ;  S.  C.  1  Atk.Sei. 
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And  80,  if  the  condition  is  not  in  restraint  of  marriage 
generally,  but  etill  the  prohibition  is  of  so  rigid  a 
nature,  or  so  tied  up  to  peculiar  circumstances,  that 
the  party,  upon  whom  it  is  to  operate,  is  unreasooably 
restrained  in  the  choice  of  marriage,  it  will  fall  under 
the  like  consideration.^  Thus,  where  a  legacy  was 
given  to  a  daughter,  on  condition  that  she  should  not 
mairy  without  consent,  or  should  not  marry  a  man  who 
was  not  seised  of  an  estate  in  fee  simple  of  the  clear 
yearly  value  of  £600,  it  was  held  to  be  a  void  condi- 
tion, as  leading  to  a  probable  prohibition  of  marriage.^ 
[And  in  a  later  case  it  was  held  that  a  general  condition 
in  restraint  of  marriage  is  good  as  to  the  testator's 
widow,'  but  not  good  with  respect  to  any  other  per- 
son.*] 

^  281.  But  the  same  principles  of  public  policy, 
which  annul  such  conditions,  when  they  tend  to  a 
general  restraint  of  marriage,  will  confirm  and  support 
them  when  they  merely  prescribe  such  reasonable  and 
provident  regulations  and  sanctions,  as  tend  to  protect 
the  individual  from  those  melancholy  consequenceB  to 
which  an  over-hasty,  rash,  or  precipitate  match  would 


1  Keilj  V.  MoDck,  3  Ridgw.  Pari.  B.  SOS,  344,  347,  361;  1  Eq. 
Abridg.  p.  110,  Omditioa,  C  in  Marg. ;  Motley  v.  RenDkldton,  2  Hara, 
R.  570. 

»  Keil;  d.  Monck,  S  Ridgv.  Pail.  R.  305,  S44,  347,  361 ;  1  CbiUj.  ^■ 
Dig-.  Marriage,  W. 

[  3  Theie  are  many  direct  aulhoriliei  that  a  conditian  in  a  deTiae  of  leal 
ealnte  to  the  lestator's  widow,  that  abe  shall  remaia  aingle,  ia  valid,  and 
if  she  marry,  the  rights  of  the  heira  attach.    Commonwealth  p.  StauOer, 

10  Barr,  350 ;  Phillipa  v.  Medbury,  7  Conn.  R-  668  ;  Benoet  d.  Robinaon, 

1 1  Waita,  318  ;  Prtogle  v.  DunkUy,  4  Sm.  &  M.  10 ;  Vanc«  ti.  Campbell, 
1  Dana,  339.] 

*  Lloyd  V.  Lloyd.  10  Eog.  Law  &  Eq.  R.  139  ;  GracQ  t>.  Webb,  U 
Sim. 364. 
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probably  lead.i  If  parents,  who  ronst  naturally  feel 
the  deepest  solicitude  for  the  welfare  of  their  children, 
and  other  near  relatives  and  friends,  who  may  well  be 
presumed  to  take  a  lively  interest  in  the  happiness  of 
those  with  whom  they  are  associated  by  ties  of  kindred, 
or  friendship,  could  not,  by  imposing  some  restraints 
open  their  bounty,  guard  the  inexperience  and  ardor 
of  youth  against  the  wiles  and  delusions  of  the  crafty 
and  the  corrupt,  who  should  seek  to  betray  them  from 
motives  of  the  grossest  selfishness^  the  law  would  be 
lamentably  defective,  and  would,  under  the  pretence 
of  upholdiog  the  institutioa  of  marriage,  subvert  its 
highest  purposes.  It  would,  indeed,  encourage  the 
young  and  the  thonghtless  to  exercise  a  perfect  freedom 
of  choice  in  marriage;  but  it  would  be  at  the  expense 
of  all  the  best  objects  of  the  institution,  the  preserva- 
tion of  domestic  happiness,  the  security  of  private 
virtue,  and  the  rearing  of  families  in  habits  of  sound 
morality,  and  filial  obedience  and  reverence.  Such  a 
reproach  does  not  belong  to  the  Common  Law  in  our 
day  j  and,  least  of  all,  can  it  be  justly  attributed  to 
Courts  of  Equity. 

^  282.  Mr.  Fonblanqne  has,  with  great  propriety, 
remarked  :  "  The  only  restrictions  which  the  Law  of 
England  imposes,  are  such  as  are  dictated  by  the 
soundest  policy,  and  approved  by  the  purest  morality. 
That  a  parent  professing  to  be  affectionate,  shall  not 
be  unjust ;  that,  professing  to  assert  his  own  claim,  he 
shall  not  disappoint  or  control  the  claims  of  nature,  nor 
obstruct  the  interests  of  the  community  j  that  what 
purports  to  be  an  act  of  generosity  shall  not  be  allowed 


>  1  Fonb).  Eq.  B.  1,  ch.  4,  ^  10,  note  {g). 
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to  operate  as  a  temptatioD  to  do  that  which  militates 
against  nature,  morality,  or  sound  policy,  or  to  restrain 
from  doing  that  which  would  serve  and  promote  the 
essential  interests  of  society ;  [these]  are  rules  which 
cannot  easily  be  reprobated,  as  harsh  infringements  of 
private  liberty,  or  even  reproached  as  unnecessary 
restraints  on  its  free  exercise.  Oq  these  consider- 
ations are  founded  those  distinctions  which  have  from 
time  to  time  been  recognized  in  our  Courts  of  Equity, 
respecting  testamentary  conditions  with  reference  to 
marriage."  * 

$  283.  Godolphin  also  has  very  correctly  laid  down 
the  general  principle.  "All  conditions  against  the 
liberty  of  marriage  are  nnlawfal.  But,  if  the  condi- 
tions are  only  such,  as  whereby  marriage  is  not  abso- 
lutely prohibited,  but  only  in  part  restrained,  as  in  re- 
spect to  time,  place,  or  person,  then  such  conditions 
are  not  utterly  to  be  rejected.""  Still,  this  language 
is  to  be  understood  with  proper  limitations ;  that  is  to 
say,  that  the  restraints  upon  marriage,  in  respect  to 
time,  place,  or  person,  are  reasonably  asserted.  For 
it  is  obvious  that  restraints  as  to  time,  place,  and  per- 
son, may  be  so  framed,  as  to  operate  a  virtual  prohibi- 
tion upon  marriage,  or,  at  least,  upon  its  most  impor- 
tant and  valuable  objects.  As,  for  instance,  a  condition 
that  a  child  should  not  marry  until  filly  years  of  age ; ' 
or  should  not  marry  any  person  inhabiting  in  the  same 
town,  county,  or  state ;  or  should  not  marry  any  per- 
.  son  who  was  a  clergyman,  a  physician,  or  a  lawyer, 
or  any  person,  except  of  a  particular  trade  or  employ- 


^  I  Fonbl.  Eq.  B.  1,  ch.  4,  ^  10,  Dole  (;). 

■  Godotphin's  Orphan's  Legacj,  Fl.  l,ch.  15,  ^  1. 

3  But  see  1  Roper  on  LegscJM,  ch.  13,  Ij  9,  p.  718,  edit,  by  While. 
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meat;  for  these  would  be  deemed  a  mere  evasion  or 
fraud  upon  the  law.^ 

$  284.  On  the  other  hand,  some  provisions  against 
improvident  matches,  especially  daring  infancy,  or 
until  a  certain  age  of  discretion,  cannot  be  deemed  an 
unreasonable  precaution  for  parents  and  other  persons 
to  aflSx  to  their  bounty.'  Thus,  a  legacy  given  to  a 
daughter  to  be  paid  her  at  twenty-one  years  of  age,  if 
she  does  not  marry  until  that  period,  would  be  held 
good,  for  it  postpones  marriage  only  to  a  reasonable 
age  of  discretion.^  So,  a  condition,  annexed  to  a  gift 
or  legacy,  that  the  party  should  not  marry  without  the 
consent  of  parents  or  trustees,  or  other  persons  speci- 
fied, is  held  good ;  for  it  does  not  impose  an  unreason- 
able restraint  upon  marriage;  and  it  must  be  presumed 
that  the  person  selected  will  act  with  good  faith  and 
sound  discretion  in  giving  or  withholding  their  con- 
sent* The  Civil  Law,  indeed,  seems,  on  this  point, 
to  have  adopted  a  very  dilTerent  doctrine ;  holding  that 
the  requirement  of  the  consent  of  a  third  person,  and 
especially  of  an  interested  person,  is  a  mere  fraud 
upon  the  law.* 

§  285.  Other  eases  have  been  stated,  which  are 
governed  by  the  same  principles.  Thus,  it  has  been 
said,  that  a  condition  not  to  marry  a  widow  is  no  nn- 


1  See  ScoU  v.  Tjlet,  8  Dick.  R.  721,  7SS ;  3  Brown,  Ch.  R.  488. 

■  Scoti  e.  Tyler,  2  Dick.  R.  710. 

s  See  Siackpole  t>.  fieinmoDt,  3  Vea.  M,  97 ;  ScoU  t>.  Tyler,  2  Diok. 
R.  721,722,  734. 

*  Desbodj  ».  Boyrille,  9  P.  Will.  547;  ScQtt  c.  Tyler,  S  Bro.  Ch.  R. 
431,  48S  ;  3  Dick.  R.  713 ;  Clwke  o.  Parker,  19  Vee.  1 ;  Lloyd  *.  Bran- 
lOD,  3  MeriT.  B.  108 ;  Dasfawood  n.  Bulkley,  10  Vee.  930. 

s  Lord  Thurlow,  in  Scott  n.  Tyler,  3  Dick.  R.  720  ;  Ayliflb,  Pud.  B.- 
3,  lit.  SI,  p.  374. 

■4.  JUK.  —  TOL.   I.  S7 
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lawful  iDJunction ;  for  it  is  not  in  general  restraint  of 
marriage.  So,  a  condition  that  a  widow  eball  not 
marry,  is  not  unlawful,  neither  is  an  annuity  during 
widowhood  only.^  A  condition  to  marry,  or  not  to 
marry  Titius  or  Msevia  is  good.  So,  a  condition,  pre- 
scribing due  ceremonies  and  a  due  place  of  marriage, 
is  good.  And  so  any  other  conditions  of  a  similar 
nature,  if  not  used  evasively,  as  a  covert  purpose  to 
restrain  marriage  generally.'  [And  on  the  same  general 
principle,  a  condition  that  the  legatee  shall  not  become 
a  nun  is  valid,  and  although  the  will  contain  no  bequest 
over,  the  legacy  is  forfeited,  if  the  legatee  does  become 
a  nuQ.^] 

§  286.  But  Courts  of  Equity  are  not  generally  in- 
clined to  lend  an  indulgent  consideration  to  conditions 
in  restraint  of  marriage  ;*  and  on  that  accoant,  (being 


I  Lloyd  V.  Lloyd,  10  Eng.  Law  &  Eq.  B.  139.  —  CooditioDS,  reqaiiiog 
widcwhood,  were  geneiilly  Toid  by  the  CiTfl  Law,  wheo  the  legaoj  wa« 
to  the  party  heraelT;  but  not  where  it  wu  to  a  ihitd  peraou.  AyliSe, 
?and.  B.  3,  lit.  21,  p.  374.  Legalum  alii  sub  condilioDe  sic  rclictum  ;  Si 
uxor  DUptui  ae  post  mortem  roariti  non  collocaTetit,  coDttactis  nnpliii, 
oonditioDe  deficit,  ideoque  peti  nequaquaiD  potest.  Cod.  Lib.  6,  lit.  40, 
1.  1  ;  Pothisr,  Pand.  Lib.  35,  tit.  l,n.  35.  lo  Faiaonav-Winalaw,  (6  Mus. 
B.  169,)  nhere  the  legacy  was  during  widowhood  and  life,  without  any 
beqnast  over,  the  Conit  held  the  condition  to  be  in  lerrortm  only  ;  and  that 
the  legatee  took,  notwithstanding  a  eecond  raaniBge.  See  Hooper  u. 
Dandai,  10  Barr,  76  ;  Beoneti  e.  Robinson,  10  Watta,  346  ;  The  Com- 
moDweallh  v.  Stauffer,  10  Barr,  350.  But  see  Scott  c.  Tyler,  S  Dick.  B. 
731,  733  ;  S.  C.  S  Brown,  Ch.  H.  4B8;  Harrey  v.  Aston,  1  Atk.  379  ; 
Marples  v.  Baiobridge,  1  Madd.  B-  590  ;  Richards  c.  Baker,  9  Aik.  331 ; 
1  Roper  on  Legacies,  by  While,  ch.  13,  ^  S,  p.  721,  7S2. 

9  Scott  u,  Tyler,  S  Bio.  Ch.  R.  488  ;  3  Dick.  R.  731,  733 ;  Godolp. 
Orp.  Leg.  Ft.  3,  eh.  17,  ^  1  to  10  ;  Ayliffe,  Fand.  B.  3,  tit.  31,  p.  374. 

3  Dickaou,  in  re,  1  Eog.  Law  &  Eq.  R.  149. 

4  See  Long  v.  Dennis,  4  Bntr.  R.  2053.  —  Lord  Hanafield,  in  Long  ■>. 
Dennis,  4  Barr.  R.  S055,  aaid  :  "  Conditions  in  restraint  of  marriage  are 
odious,  and  are,  iberefote,  held  to  the  ntmost  rigor  and  etrictoess,"    Lord 
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in  no  small  degree  influeDced  by  the  doctrioes  of  the 
Civil  and  Canon  3jaw,)  they  have  not  only  constantly 
manifested  an  anxious  desire  to  guard  against  any 
abuse,  to  which  the  giving  of  one  person  any  degree 
of  control  over  another  might  eventually  lead ;  but 
they  have,  on  many  occasions,  resorted  to  subtleties 
and  artificial  distinctions,  in  order  to  escape  from  the 
positive  directions  of  the  party  imposing  such  con- 
ditions. 

§  287.  One  distinction  is,  between  cases  where,  in 
default  of  a  compliance  with  the  condition,  there  is  a 
bequest  over,  and  cases  where  there  is  not  a  bequest 
over,  upon  a  like  default  of  the  party  to  comply  with 
the  condition.  In  the  former  case,  the  bequest  over 
'  becomes  operative  upon  snch  default,  and  defeats  the 
prior  legacy.'  In  the  latter  case  (that  is,  where  there 
is  no  bequest  overj  the  condition  is  treated  as  inefFect- 
nal,  upon  the  ground  that  the  testator  is  to  he  deemed 
to  use  the  condition  in  ierrorem  only,  and  not  to  impose 
a  forfeiture,  since  he  has  failed  to  make  any  other 
disposition  of  the  bequest  upon  default  in  the  con- 
dition.' 


Eldon  seems  t&  hara  disapproved  of  ihb  feDsrilitj  of  ezpreHion,  in 
aarfee  e.  Parker,  19  Vea.  10. 

1  ClarkBii.  Parker,  19  Vea.  13;  Lloyd  o.Branton,  8  MeriT.R.  108,  119; 
I  Foobl.  Eq.  B.  1,  ch.  4,  $  10,  Dole  (17) ;  Wheeler  v.  Bingham,  3  Atk. 
368;  Malcolm  V.  O'Callagban,  3  Madd.  R.  350  ;  Cbaaocejr  v.  Graydon, 
2Aik.6l6. 

s  Harref  v.  Atton,  1  Atk.  361,  370,  377 ;  ReynUh  v.  Martin,  9  Atk. 
330  ;  1  WilaoD,  R.  130  ;  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  10,  note  {q)  ;  Pen- 
darvia  v.  Hicka,  8  Freeman,  R.  41 ;  Pulten  v.  Ready,  3  Atk.  R.  567 ; 
Long  V.  DenniB,  4  Burr.  SOSS;  1  Eq.  Abtidg.  110,  C.  ;  Parsons  o. 
Winslow,  6  Mus.  R.  lee  ;  1  Rop«r  on  Legaeiea,  by  YfYAW,  eb.  13,  ^  1, 
p.  6H  to  660 ;  Id.  ^  3,  p.  687,  715  ta  737 ;  Eastland  «.  Bflynolda,  1  Dick. 
R.  317. 
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(  288.  Another  distinction  is  taken  between  condi- 
tions in  restraint  of  marriage,  annexed  to  a  bcqnest  of 
personal  estate,  and  the  like  conditions,  annexed  to  a 
devise  of  real  estate,  or  to  a  charge  on  real  estate,  or 
to  things  savoring  of  the  realty.  In  the  latter  cases 
(touching  real  estate)  the  doctrine  of  the  Common  I^aw, 
as  to  conditions,  is  strictly  applied.  If  the  condition 
he  precedent,  it  must  be  strictly  complied  with,  in  order 
to  entitle  the  party  to  the  benefit  of  the  devise  or 
gift.  If  the  condition  be  subsequent,  tts  validity  will 
depend  upon  its  being  such  as  the  law  will  allow  to 
devest  an  estate.  For,  if  the  law  deems  the  condition 
void  as  against  its  own  policy,  then  the  estate  will  he 
absolute  and  free  from  the  condition.  If,  on  the  other 
hand,  ihe  condition  is  good,  then  a  non-compliance  with 
it  will  defeat  the  estate,  in  the  same  manner  as  any 
other  condition  ffubsequeat  will  defeat  it.' 

$  289.  But,  if  the  bequest  be  of  personal  estate,  a 
different  rule  seems  to  have  prevailed,  founded,  in  all 
probability,  upon  the  doctrines  maintained  in  the  Eccle- 
siastical Courts,  and  derived  from  the  Canon  and  Civil 
Law.'     If  the  condition  in  restraint  of  marriage  be 


1  Co.  Litt.  S06,  a  &  b ;  Id.  ei7,  a ;  Id.  S37,  H*Tg.  and  Builer's  note, 
(152) ;  Bertie  v.  F&ulkland,  3  Ch.  Cm.  130  ;  S.  C.  2  Freeman,  R.  S20 ; 
S  Tern.  R.  333 ;  1  Eq.  Cat.  Abiidg.  108,  margin ;  Harvey  e.  Aston,  Com. 
R.  7£e  ;  S.  C.  1  Alk.  S61 ;  Rejoieh  v.  MiTlin,  3  Alk.  330,  332,  333  ; 
Frj  D.  PoiUT,  1  Mod.  R.  300  ;  Long  v.  Rickela,  3  Sim.  &  9iu.  R.  170 ; 
CommoDwealih  v.  Staafier,  10  Barr,  350  ;  Popham  v.  BamGeld,  1  Vein. 
R.  S3 ;  I  Foobl.  Eq.  B.  1,  ch.  4,  ^  10,  aoie  (q) ;  Graydon  t>.  Hicks, 
8  Alt.  16  ;  Peyton  ».  Bury,  9  P.  Will.  626  ;  I  Roper  do  Legacies,  bj 
While,  ch.  13,  $  1,  p.  650,  06S  ;  id.  f  3,  p.  687  to  7S7  ;  Puit,  ^  3Q0, 
note  (2). 

'  1  Roper  on  Legacies,  by  White,  eh.  13,  ^  1,  p.  650  lo  C60  ;  Sooti 
V.  Tyler,  S  Bro.  Ch.  R.  4BT;  3  Dick.  R.  712  ;  Slackpole  «.  fieaumoot, 
3  Ves.  98. 
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subsequent  and  general  in  its  character,  it  is  treated  as 
tlie  like  couditioa  is  at  law,  in  regard  to  real  estate,' 
as  a  mere  nullity,  and  the  legacy  becomes  pure  and 
absolute.'  If  it  be  only  a  limited  restraint,  (such  as  to 
a  marriage  with  the  consent  of  parents,  or  not  until  the 
age  of  twenty-one,)  and  there  is  no  bequest  over  upon 
default,  the  condition  subsequent  is  treated  as  merely 
in  terrorem  ;  and  the  legacy  becomes  pure  and  absolute.^ 
But  if  the  restraint  be  a  conditional  precedent,  then  it 
admits  of  a  very  different  application  from  the  rule  of 
the  Common  Law  in  similar  cases  as  to  real  estate. 
For,  if  the  condition  regard  real  estate,  and  be  in  gene- 
ral restraint  of  marriage,  there,  although  it  is  void,  yet, 
as  we  have  seen,  if  there  is  not  a  compliance  with  it, 
the  estate  will  never  arise  in  the  devisee.  But,  if  it  be 
a  legacy  of  personal  estate,  under  like  circamstances, 
the  legacy  will  be  held  good  and  absolute,  as  if  no 
condition  Tvhatsoever  -had  been  annexed  to  it 

S  290.  Whether  the  same  rale  is  to  be  applied  to 
legacies  of  personal  estate  upon  a  condition  precedent, 
not  in  restraint  of  marriage  generally,  but  of  a  limited, 
and  qualified,  and  legal  character,  where  there  is  no 
bequest  over,  and  there  has  been  a  de&ult  ia  complying 
with  the  condition,  has  been  a  question  much  vexed 
and  discussed  in  Courts  of  Equity,  and  upon  which 
some  diversity  of  judgment  has  been  expressed.  There 
are  certainly  authorities,  which  go  directly  to  establish 
the  doctrine,  that  there  is  no  distinction  in  cases  of  this 
sort  between  conditions  precedent  and  conditions  sub- 

I  See  Morlej  v.  RennoldRon,  U  Hue,  570. 

>  Uoyi  V.  Braaton,  3  MeiiT.  R.  117 ;  MarpleB  e.  Bainbridge,  1  Midd. 
B.  590;  1  RoperonLegacies,b]r  White,  cb.  13,  $1,  p.e54,  &e. ;  Id.  ^3, 
p.  715,  717;  Girrel  t>.  Pretty,  3  Vern.  R.  893;  Wheeler  v.  Biigham, 
3  Alk.  SS4  ;  Hoopei  v.  Bundas,  10  Ban.  75. 
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sequent.  Id  each  of  Uiem,  if  there  is  no  bequest  over, 
the  legacy  is  treated  as  pure  aud  absolute,  and  the  con- 
dition is  made  in  ierrorem  oaly.  The  Civil  Law  and 
Ecclesiastical  Law  recognize  no  distinction  between 
conditions  precedent  and  conditions  subsequent,  as  to 
this  particular  subject.^  On  the  other  hand,  there  are 
authorities,  which  seem  to  inculcate  a  different  doctrine, 
and  to  treat  cooditions  precedent,  as  to  legacies  of  this 
sort,  upon  the  same  footing  as  any  other  bequests  or 
devises  at  the  Common  Law;  that  is  to  say,  that  they 
are  to  take  effect  only  upon  the  condition  precedent 
being  complied  with,  whether  there  be  a  bequest  over 
or  not." 

k  291.  But,  whichever  of  these  opinions  shall  be 
deemed  to  maintain  the  correct  doctrine,  there  is  a 
modification  of  the  strictness  of  the  Common  Law,  as  to 
conditions  precedent  in  regard  to  personal  legacies,' 
which  is  at  once  rational  and  convenient,  and  promotive 
of  the  real  intention  of  the  testator.  It  is,  that  where 
a  literal  compliance  with  the  condition  becomes  impos- 
sible from  unavoidable  cii'cumstances,  and  without  any 
default  of  the  party,  it  is  sufficient  that  it  is  complied 
witb,  as  nearly  as  it  practically  can  be,  or  (as  it  is  tech- 


"  See  Hatrey  v.  Aston,  1  Atk.  375 ;  S.  C.  Rep.  738  ;  Reynish  v.  Mw- 
lin,  3  Aik.  R.  333. 

'  The  fbrmeT  doctrine  (that  is,  that  there  is  no  diBerence  between  con- 
dilions  precedent  and  conditions  subsequent,  is  to  ibis  point,]  was  main- 
tained by  Loid  Haidwicke,  in  Beynish  v.  Martin,  3  Atk.  330  ;  and  was 
TecDgnized  by  Lord  Claie,  in  Kelly  v.  Monck,  3  Ridgw.  R.  263,  and  by 
Sir  Thomas  Plumer,  in  Malcolm  c.  O'Callighin,  3  Madd.  R.  S19,  353- 
Sea  also  Gaibut  v.  Hilton,  1  Aik.  381.  But  the  contisry  docLiine  Is  indi- 
cated in  Hemmings  t.  Munckley,  1  Bro.  Ch.  303  ;  Scott  v.  Tyler,  2  Bro. 
Ch.  R.  488 ;  S  Dick.  R.  723,  724 ;  Stackpole  v.  Beaomont,  3  VeB.-SB  ; 
See  also  Knight  v.  Cameron,  14  Ves.  SSS  ;  Clarke  v.  Paiker,  19  Ves.  13  ; 
Elton  D.  Ellon,  I  Ves.  4.  Mr.  Roper,  in  his  work  on  Legacies,  1  Boper, 
OD  Leg.  by  White,  ch.  13,  ^  1,  p.  654  to  060 ;  Id.  ^  3,  p.  715  to  737,  i> 
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nically  called)  Cy  pres.  This  modification  is  derived 
firom  the  Civil  Law,  and  stands  upon  the  presumption, 
that  the  donor  coiild  not  intend  to  require  impossibili- 
ties, but  only  a  substantial  compliance  with  his  direc- 
tions, as  far  as  they  should  admit  of  beiog  fairly  carried 
into  execution.  It  is  upon  this  ground  that  Courts  of 
Equity  constantly  hold,  in  cases  of  personal  legacies, 
that  a  substantial  compliance  with  the  condition  satisfies 
it,  although  not  literally  fulfilled.  Thus,  if  a  legacy 
upon  a  condition  precedent  should  require  the  consent 
of  three  persons  to  a  marriage,  and  one  or  more  of  them 
should  die,  the  consent  of  the  survivor  or  survivors  would 
be  deemed  a  sufficient  compliance  with  the  condition.' 
And,  a  fortiori  this  doctrine  would  be  applied  to  con- 
ditions subsequent.3 

§  292.  Another  class  of  constructiTe  frauds,  and  so 
deemed,  because  inconsistent  with  the  general  policy 
of  the  law,  is  that  of  bargains  and  contracts  made  in 
restraint  of  trade.^  And  here,  the  known  and  estar 
blished  disfmction  is  between  such  bargains  and  con- 


of  opinion,  that  tha  weighl  or  authorit;  ia  with  the  latter  doctrine  ;  and 
so  is  Mr.  Hofenden,  in  his  Supplement  lo  Vesey  jr.,  Vol.  1,  p.  353,  note 
to  3  Ves.  89.  Seo  also  Mr.  Saunders's  note  to  Harvey  v.  Aston,  1  Alk. 
381.  —  A  disiinclion  haa  bIso  been  taken  between  cases  of  personal  lega- 
cies, and  cases  of  poilions  cbaiged  on  land.  In  the  former,  the  condition 
may  perhaps,  be  dispensed  niih,  at  least  under  some  circu instances ;  in 
the  latter,  the  condition  must  be  complied  with,  to  enliile  the  patty  to  lake, 
although  there  may  be  no  devise  over.  See  Harvey  e.  AeIod,  1  Aik.  R. 
361  ;  S.  C.  Com.  Hep.  726  ;  Caa.  T.  Talb.  212. 

1  Swinburne  on  Wills,  Pt.  4,  ^  7,  u.  4,  p.  363  ;  1  RopeT  oa  Legaciea, 
by  While,  oh.  13,  ^2,  p.  691,  692.  See  Clalke  v.  Farkei-,  19  Vea.  1, 
16,  19. 

3  See  I  Boper  on  Lesacies,  cb.  13,  ^  2,  p.  691  ;  PeytoD  v.  Bury,  3  F- 
Will.  626 ;  Graydoa  v.  Hichs,  S  Atk.  16,  IS ;  Aialabie  o.  Rice,  3  Hadd. 
R.  S36 ;  Worthinglon  t>.  Erans,  1  Sim.  A  Slu.  R.  165. 

[3  See  the  antharitiea  on  this  subject  fully  oollecied  in  PaiaotiB  on  Con- 
tnclB.    Vol.  I  (now  in  preas.)] 
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tracts,  as  are  in  general  restraint  of  trade,  and  sach  as 
are  in  restraint  of  it  only  as  to  particular'  places  or 
persons.  The  latter,  if  founded  upon  a  good  and  valu- 
able consideration,  are  valid.  The  fonner  are  univer- 
sallj  prohibited.  The  reason  of  this  difference  is,  that 
all  general  restraints  upon  trade  have  a  tendency  to 
promote  monopolies,  and  to  discoarage  industry,  enter- 
prise, and  just  competition,  and  thus  to  do  miediief  to 
the  party,  by  the  loss  of  his  livelihood  and  the  subsist- 
ence of  his  family,  and  mischief  to  the  public,  by  de- 
priving it  of  the  services  and  labors  of  a  useful  member.' 
[And  an  association  of  carriers  or  forwarders,  to  regu- 
late the  price  of  freight  and  passage  by  a  uniform  scale, 
to  be  fixed  by -themselves,  and  agreeing  to  divide  the 
profits  with  each  other,  with  provisions  prohibiting  the 
members  from  engaging  in  similar  business  out  of  the 
association,  has  been  thought  to  be  within  the  mischief 
of  contracts  in  general  restraint  of  trade.]  ^  But  the 
same  reasoning  does  not  apply  to  a  special  restraint, 
not  to  carry  on  trade  in  a  particular  place,  or  with  par- 
ticular persons,  or  for  a  limited  reasonable  time ;  for 
this  restraint  leaves  all  other  places,  and  persons,  and 
times  free  to  the  party,  to  pursue  his  trade  and  employ- 
ment.^ And  it  may  even  be  beneficial  to  the  country, 
that  a  particular  place  should  not  be  overstocked  with 
artisans  or  other  persons,  engaged  in  a  particular  trade 
or  business ;  *  or  a  particular  trade  may  be  promoted 


1  Mitchell  V.  Reynolds,  1  P.  Will.  181,  where  the  aabjeet  is  most  elabo- 
lately  coDaideied.     See  also  Pierce  v.  Fuller,  8  Mub.  R.  22Z  ;  Motiia  e. 
Colman,  18  Ves.  4S6 ;  Alger  v.  Thacher,  19  Pick.  51. 
-  *  Sianlon  v.  Allen,  5  Denio,  434. 

8  Raunie  o.  Irving,  the  Jurist,  (1844),  vol.  8,  p.  lOSl. 

4  Ibid,  i  Davis  d.  Mason,  5  T.  R- 118 ;  Cbesmaa  v.  Niinby,  3  Bto.  Pari. 
Cu.  319;  ShaeUe  v.  B&ker,  U  Vee.  46S  ;  Cioltetell  ir.  Lje,  17  Ves.  336 ; 
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by  being  for  a  short  period  limited  to  a  few  persona ; 
especially  if  it  be  a  foreign  trade  recently  discovered, 
and  it  can  be  beneficial  bat  to  a  small  number  of  ad- 
venturers.' And,  for  a  like  reason,  a  person  may  law- 
fally  sell  a  secret  in  his  trade  or  business,  and  restrain 
himself  from  using  that  secret.* 

§  293.  Upon  analogous  principles,  agreements,  where- 
by parties  engage  not  to  bid  against  each  other  at  a 
public  auction,  especially  in  cases  where  such  auctions 
are  directed  or  req^uired  by  law,  as  in  cases  of  sales  of 
chattels  or  other  property  on  execution,  are  held  void  j- 
for  they  are  unconscientious,  and  against  public  policy, 
and  have  a  tendency  injuriously  to  affect  tlie  character 
and  value  of  sales  at  public  auction,  and  to  mislead 
private  confidence.  They  operate  virtually  as  a  fraud 
upon  the  sale.'  So,  if  underbidders  or  puffers  are  em- 
ployed at  an  auction  to  enhance  the  price  *  and  deceive 
other  bidders,  and  they  are,  in  fact,  misled,*  the  sale  will 
be  held  void,  as  against  public  policy .° 


Harrison  v.  Gardner,  2  Madd.  E.  198;  Fierce  v.  Fuller,  8  Mau.  R.  2S3  ; 
Perkina  v.  L;aisD,  9  Mass.  R.  533 ;  Siearna  i>.  Barren,  1  Pick.  R.  443  ; 
Palmer  o.  Swbbios,  5  Pick.  R.  IBS;  Pierce  v.  Woodward,  6  Pidi.  R. 
306. 

1  Perkins  v.  L;roui,  9  Mass.  R.  623,  630. 

s  BrjrsoD  t<.  Whiieh^d,  1  Sim.  A  Sia.  SI ;  Vicker;  v.  Welch,  19  Pick. 
523. 

3  Jonee  e.  Casnell,  3  Johns.  Cas.  29 ;  Doolin  v.  Ward,  6  Johns.  R.  194  ; 
Wilbur  V.  Howe;  8  Johns.  444 ;  Gardiner  v.  Mone,  25  Maine,  140  ;  Bri»- 
bane  v.  Adams,  3  Comal.  130  ;  Hamilton  v.  Hamilton,  3  Rich.  Eq.R.  356; 
1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  4,  nole  (z). 

*  [Hut  not  if  the  object  be  not  to  enhance  the  price,  but  bond  fide  to  pre- 
vent a  aaerilice  of  the  pioperty  offered  for  ettte,  or  any  honest  and  leasonable 
purpose.    Pliippen  v.  Siickney,  S  Mel.  397,  and  cases  cited.    See  Veazie    . 
V.  Williams,  3  Sior?,  633.] 

B  See  Tomlinsun  v.  Savage,  6  Iredell,  Eq.  R.  430 ;  Id.  278  ;  Yeazie  v. 
Williams,  8  How.  U.  S.  R.  134  ;  Laiham  v.  Morrow,  6  B.  Monroe,  630. 

•  See  Howard  v.  Caaile,  6  T.  E.  643 ;  Bramlet  v.  AlL  3  Yea.  619,  693, 
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§  293  a.  So,  where  contracts  are  entered  into  be- 
tween parties  pending  a  bill  in  FarliameDt  for  the  char- 
ter of  a  corporation  for  a  private  purpose,  (as,  for  exam- 
ple, a  railway,)  and  the  agreement  is  to  he  concealed 
from  Parliament,  in  order  to  procure  the  bill  to  be 
passed  withont  the  knowledge  thereof,  and  thereby  to 
produce  a  false  impression,  or  to  mislead  or  suppress 
inquiry,  or  to  withdraw  public  opposition  thereto  on 
grounds  of  public  or  private  general  interest,  such  con- 
tracts will  be  held  void  as  a  constructive  fraud  upoa 
Parliament,  as  well  iis  upon  the  public  at  large.' 

[5  293  i.  So,  in  America,  a  contract  to  procure  the 
passage  of  an  act  of  the  Legislature,  by  any  sinister 
means,  or  by  using  personal  influence  with  the  mem- 
bers, is  void,  as  being  inconsistent  with  public  policy 
and  the  integrity  of  our  political  institutions.^  So,  a 
contract  founded  on  an  agreement  to  procure  signatures 
and  obtain  a  pardon  for  a  criminal,  of  the  Governor,  is 
illegal.^  So,  a  contract  to  abandon  the  prosecution  of  a 
petition  .presented  to  the  House  of  Commons,  against 


eS4  ;  Connollj  v.  Ptxvona,  Id.  eS4,  note  ;  Smith  v.  Ciarh,  IS  Ves.  577. 
Bat  Eee  Bexwell  t>.  Chmlie,  Cowp.  R.  39S ;  Twining  i>.  Monice,  2  Bra. 
Ch.  R.  326  ;  1  Madd.  Ch.  Pr.  357  ;  Jerem;  on  Eq.  Jurisd.  B.  3,  Pt.  3,  ch. 
3,  ^  1,  p.  390  ;  3  Kent,  Coram.  Lect.  39,  p.  G37,  536,  (5th  edit.) ;  Steele  tr. 
Ellmaker,  11  Serg.  &  Rawle,  86.  [And  where  property  is  adverliaed  to 
be  sold  "  without  teaerre,"  such  adTerliaeinent  is  andetsload  to  exclude 
uf  interference  by  the  vendor,  either  direct  or  indiieci,  whieli  c&n,  under 
any  posiible  eireumstances,  aSect  the  right  of  the  highest  bidder,  whatcTer 
may  be  the  amoQnt  of  liis  bidding,  to  be  declared  the  pnrchaaer.  Robin- 
aoR  0.  Wall,  2  Fhillips,  Ch.  R.  372.] 

•  Lord  Howden  v.  Simpson,  10  Adolph.  &  Ell.  7*3  j  Simpeon  o.  Lord 
Howden,  1  Keen,  B.  583;  S.  C.  3  Mylne  ft  Ciaig,  R.  87 ;  The  Vauihall 
Bridge  Co.  v.  Earl  Spencer,  Q  Madd.  R.  3^6  ;  S.  C.  Jac.  R.  ei. 

3  Ctippinger  d.  Hepbaagh,  S  Watts  &  Serg.  315 ;  Wood  v.  McCaoD, 
0  Dana,  S66. 

3  Hatzfeld  v.  Golden,  7  WalU,  153. 
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the  return  of  a  member  accused  of  bribery  is  i 
So,  where  a  city  charter  prohibited  any  member  of  the 
couDcil  from  being  interested  in  any  contract,  payment 
for  which  was  to  be  made  by  vote  of  such  coancil,  and 
A  member  by  a  secret  arrangement  with  a  contractor 
became  interested  in  such  a  contract,  a  note  given  by 
sach  contractor  to  the  member  for  his  share  of  the  pro- 
fits, is  wholly  void,  even  in  the  hands  of  an  innocent 
assignee.^] 

§  294.  In  like  manner,  agreements,  which  are 
founded  upon  violations  of  public  trust  or  confidence, 
or  of  the  rules  adopted  by  Courts  in  furtherance  of 
the  admistration  of  public  justice,  are  held  void.  Thus, 
an  agreement  made  for  a  remuneration  to  commission- 
ers, appointed  to  take  testimony,  and  bound  to  secrecy 
by  the  nature  of  their  appointment,  upon  their  disclo- 
sure of  the  testimony  so  taken,  is  void.^  [So,  an 
agreement  by  a  party  to  a  suit  to  pay  a  witness  a  cer- 
tain sum  for  his  attendance,  and  more  if  the  party 
promising  succeeded  in  the  suit,  is  void.*  So,  a  con- 
tract by  a  deputy  sheriff  to  pay  the  sheriff  a  certain 
sum  as  the  price  of  his  appointment  as  such  deputy.'] 
So^  an  assignment  of  the  half-pay  of  a  retired  offi- 
cer of  the  army  is  void;  for  it^operatea  as  a  fraud 
upon  the  public  bounty.*  So,  an  assignment  of  the 
fees  and  profits  of  the  office  of  keeping  a  house  of  cor- 


1  Coppock  V.  Bo««,4  M.  tt  W.  361. 
■  BelU.  Quin.aSaniir.  146. 

3  Cooih  V.  Jaeluon,  6  Ves.  13,  SI,  3S,  S6. 

4  Dawkins  t>.  Gill,  10  Ahi.  SOS. 

5  Ferris  v.  Aduns,  23  Verm.  136. 

«  Stone  V.  Liddledale,  2  An«.  633;  M'Caithj  t>.  Goold,  I  Ball  & 
Be&tly,  R.  389.  See  Davb  v.  Duke  of  Marlborougb,  1  Swaaet.  R.  74, 
7S ;   Osboine  v.  Williama,  18  Vea.  379.    [Omira  as  lo  ibe  diffeieace 
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rectioD  and  of  tbe  profits  of  the  tap-house  connected 
with  it,  13  void ;  for  the  former  plainly  tends  to  oppres- 
sion and  esLtortioQ,  and  the  latter  to  increase  riot  and 
debauchery  among  the  prisoners.^  Agreements,  founded 
upon  the  suppression  of  criminal  prosecutions,  fall 
under  the  same  consideration.  They  have  a  manifest 
tendency  to  subvert  public  justice.'  So,  wager  con- 
tracts, -which  are  contrary  to  sound  morals,  or  injurious 
to  the  feelings  or  interests  of  third  persons,  or  against 
the  principles  of  public  policy  or  duty,  are  void.^  So, 
of  contracts  to  enable  a  person  to  violate  the  license 
laws.*  So  are  contracts,  which  have  a  tendency  to 
encourage  champerty.^ 

§  295.  Another  extensive  class' of  cases,  faUing  under 
this  head  of  constructive  fraud,  respects  contracts  for 
the  .buying,  selling,  or  procuring  of  public  offices.  It 
is  obvious,  that  all  such  contracts  must  have  a  material 
influence  to  diminish  the  respectability,  responsibility, 
and  purity  of  public  officers,  and  to  introduce  a  system 
of  official  patronage,  corruption,  and  deceit,  wholly  at 
war  with  the  public  interests.^    The  confidence  of  offi- 


leceived  b;  an  oRicef  upon  tetiring  from  full  pay,  &nd  going  upon  half- 
pay.    Price  V.  Lovett,  i  Eng.  I^w  &  Eq.  B.  110.] 

>  Helhwold  t..  Walbank,  S  Ves.  S38. 

3  Johnson  v.  Ogilby,  3  P.  Will.  376,  and  Cos'a  uoie  (I] ;  Kein  v.  Lee- 
man,  9  Ad.  &  El.  N.  S.  371 ;  Newland  on  Contr.  ch.  8,  p.  158 ;  Shaw  v. 
Reed,  30  Maine,  105. 

3  De  Costa  n.  Junea,  Cowp.  729 ;  Atherford  v.  Beard,  2  T.  Rep.  610  ; 
Gilbert  d.  Syhes,  16  Kaat,  R.  150  ;  Hariley  v.  Rice,  10  East,  33  ;  Allea 
e.  Hearn,  1  T.  Rep.  66 ;  Shirley  v.  Shankey,  2  Bob.  &  Full.  ISO.  See 
Doolubdaas  ti.  Ramboll,  3  Eng.  Lan  &  Eq.  R.  39;  Bamboll  v.  Soojum- 
null,  6  Morse,  P.  C.  300. 

*  Ritchie  v.  SmJih,  6  C.  B.  R.  4B2. 

6  Powler  p.  Knowler,  2  Aik.  88*. 

B  1  Fonbt.  Eq.  B.  1,  ch.  4,  ^  4,  note  (u) ;  Cheaterfield  v.  Jansaen,  1 
Atk.  352  ;  S.  C.  3  Yen.  124, 156  ;  Bojnton  «.  Hubbard,  7  Mur  B.  119 ; 
Hartwell  t>.  Hanwell,4  Yea.  811,  815. 
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cers  may  thereby  not  only  be  abused  and  perverted  to 
the  worst  purposes ;  but  mischievous  arrangeoients  may 
be  made,  to  the  injury  of  the  public ;  and  persons  may 
be  introduced  or  kept  in  oiEce,  who  are  utterly  unqua- 
lified to  discharge  the  proper  functions  of  their  stations.^ 
Such  contracts  are  justly  deemed  contracts  of  moral  tur- 
pitude ;  ■  and  are  calculated  to  betray  the  public  ia- 
terests  into  the  administration  of  th,e  weak,  the  profli- 
gate, the  selfish,  and  the  cuaning.  They  are,  therefore, 
held  utterly  void,  as  contrary  to  the  soundest  public 
policy ;  and,  indeed,  as  a  constructive  fraud  upon  the 
government'  It  is  acting  against  the  spirit  of  the 
constitution  of  a  free  government,  by  which  it  ought  to 
be  served  by  fit  and  able  persons,  recommended  by  the 
proper  officers  of  the  government  for  their  abilities, 
and  from  motives  of  disinterested  purity/  It  has  been 
strongly  remarked,  that  there  is  no  rule  better  estab- 
lished, (it  should  be  added,  in  law  and  reason,  for, 
unfortunately,  it  is  often  otherwise  in  practice,)  re- 
specting the  disposition  of  every  office,  in  which  the 
public  are  concerned,  than  this.  Deter  Digmari.  On 
principles  of  public  policy,  no  money  consideration 


1  Cheaterfield  e.  Jtasaen,  1  Vea.  155,  158  ;  S.  C.  I  Atk.  363  ;  New- 
lud  on  Conlracta,  ch.  33,  p.  477  10  483. 

9  Morris  i>.  HcCulloch,  3  Eden,  R.  IM ;  S.  C.  Ambler,  R.  43S  ;  Law 
t>.  Lsw,  3  P.  Will.  391 ;  S.  C.  Cis.  T.  Talb.  140 ;  Harrington  o.  Dn 
Cbaatel,  3  Swanst.  167,  note  ;  S.  C.  1  Bro.  Ch.  B.  134. 

3  Sellam;  v.  Bairow,  Cas.  T.  Talb^97 ;  Hariinglon  t>.  Du  Chaatel, 
1  Bro.  Ch.  R.  124 ;  S,  C.  2  Swanst.  R.  187,  nole  ;  Gatfoiih  ».  Feiroo, 
I  H.  Black.  327,  329  ;  Palmer  e.  Bate,  6  Moore,  R.  2S  ;  S.  C.  2  Bro.  & 
Bios-  C'73 ;  Waldo  v.  Martio,  4  B.  &  CieBEtr.  R.  319 ;  FarMns  v.  Thomp- 
■on,  1  H.  Black.  322,  326. 

4  Mocrisa  r.  MoCuUoch,  2  Eden,  R.  ISO  ;  S.  C.  Ambler,  R.  432,  439 ; 
Its  p.  Aeh,  Free.  Ch.  190;  Co.  i!34  a;  Eaat  India  Com  pan  j  n.  Neaie, 
4  Vea.  173,  181,  184  ;  Hartwell  t>.  Harcwell,  4  Vea.  811. 

■q.  JUR. —  TOL.  ^  38 
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ought  to  inflaeQce  the  appointment  to  such  offices.'  It 
was  observed  of  old,  that  the  sale  of  offices  accom- 
plished the  ruin  of  the  Koman  Kepublic.  IfvM  aUd 
re  magis  Eomana  RespuhUca  interiit,  qmm  quod  magistra- 
tits  offida  venalta  eraiU? 

§  296.  Another  class  of  agreements,  which  are  held 
to  be  void  on  account  of  theit  being  against  public 
policy,  are  such  as  are  founded  upon  corrupt  considera- 
tions, or  moral  turpitude,  whether  they  stand  prohibited 
by  statute  or  not;  for  these  are  treated  as  frauds  upon 
the  public  or  moral  law.'  The  mle  of  the  Civil  Law 
on  this  subject,  speaks  but  the  language  of  universal 
justice.  Pacta,  quae  eotUra  leges  conaiittdionesgue,  vel  con- 
tra horns  mores  fiuvt,  nullmn  vim  habere,  induhUati  jurU 
cd.*  It  is  but  applying  a  preventive  check,  by  with- 
holding every  encouragement  from  wrong,  and  aiming 
.thereby  to  enforce  the  obligations  of  virtue.  For, 
although  the  law,  as  a  science,  must  necessarily  leave 
many  moral  precepts  without  due  enforcement,  as  loiles 
of  imperfect  obligation  only,  it  is  most  studious  not 
thereby  to  lend  the  slightest  countenance  to  the  viola- 
tions of  such  precepts.  Wherever  the  divine  law,  or 
the  positive  law,  or  the  Common  Law,  prohibits  the 
doing  of  certain  acts,  or  enjoins  the  discharge  of  certain 
duties,  any  agreement  to  do  such  acts,  or  not  to  dis- 
charge such  duties,  is  against  the  dearest  interests  of 
society,  and,  therefore,  is  held  void ;  for,  otherwise,  the 


1  Lord  Kenjou  ia  Blukford  v.  Preston,  8  T.  Bep.  93 ;  Newlafiil  oa 
Coniracts,  478. 
a  Cited  Co.  Lilt.  234  lu 

3  Newluid  on  Coalraeie,  ch.  33,  p.  169,  8te. ;  1  FodU.  Eq.  B.  1,  ch. 
4,  ^  6. 

4  Cod.  Lib,  S,  tit  8,  L  6. 
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law  would  be  open  to  the  just  reproach  of  winking  at 
crimes  and  omissions,  or  tolerating,  in  one  form,  what  it 
affected  to  reprobate  in  another.*  Hence,  all  agree- 
ments, bonds,  and  eecuriUes,  given  as  a  price  for 
future  [or  past^J  illicit  intercourse'  {prcemum  pudoria), 
or  for  the  commission  of  a  public  crime,  or  for  the  vio- 
lalion  of  a  public  law,  or  for  the'  omission  of  a  public 
duty,*  are  deemed  incapable  of  confirmation  or  enforce- 
ment, upon-  the  maxim.  Ex  turpi  contractu  non  oritur 
aetio.^ 

S  298  a.  But  where  a  party  to  an  illegal  or  immoral 
contract  comes  himself  to  be  relieved  from  that  contract 
or  its  obligations,  he  must  distinctly  and  exclusively 
state  such  grounds  of  relief  as  the  Court  can  legally 
attend  to ;  and  he  most  not  accompany  his  claim  to 
relief,  which  may  be  legitimate,  with  other  claims  and 
complaints,  which  are  contaminated  with  the  original 
immoral  purpose;  for  if  he  sets  up  as  a  ground  of 
relief  the  non-fulfilment  of  the  illegal  contract  on  the 
other  side,  and  theteby  that  he  is  released  from  his 
obligation  to  perform  it,  that  shows  that  he  still  relies 


1  1  Fonbl.  Eq.  B.  4,  oh.  4,  ^  4,  ind  notea  (s),  (y). 

a  Beanmont  e.  Reese,  8  Q.  B.  Rep.  483. 

■  Sea  Sherman  o.  Bairatt,  1  McMull,  Eq.  R.  147. 

^  [That  is,  as  lo  fulure  neglect,  but  not  to  paat.    A 
niff  an  officer  for  paat  neglect  of  daty  ia  not  illegal.    Hall  v.  Hantoon, 
17  Verm.  R.  M4.] 

'  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  4,  and  notes  (>),  (y) ;  Walker  v.  Feikina, 
S  Burr.  1368 ;  Franco  v.  Bultnn,  3  Ves.  370 ;  Benyon  v.  Neltleruld, 
3  Eng.  Law  it  Eq>  R.  ]  13 ;  Clarke  v.  Pertain,  3  Alk.  838,  S3T ;  Wha- 
lejF  V.  Norton,  I  Vern.  R.  483  ;  Kubinson  v.  Gee,  I  Vea.  E.  251,  954  ; 
Gray  v.  Haihiis,  5  Veg.  386  ;  Otiley  «.  Browne,  1  Bali  &  Beatt.  350  ; 
Batlerslej  o.  Smiih,  3  Madd.  R.  1 10  i  Thompaon  t>.  TtaompBon,  7  Vet. 
470;  St.'John  ■>.  St.  John,  II  Vea.  535,  536.  But  aee  Speat  d.  Hay- 
ward,  Free.  Ch.  114. 


D,g,l,..cbyGOOglC 


328  BQDITT  JTIRI8PBTOEWCB.  [cH.  TIL 

upon  the  immoral  contract  and  its  terms  for  re 
and  therefore  the  Court  will  refuse  it.' 
'  $  297.  Other  cases  might  be  put  to  illustrate  the 
doctrine  of  Coarts  of  Equity,  in  setting  aside  the 
agreements  and  acta  in  fraud  of  the  policy  of  the  law. 
Thus,  if  a  devise  is  made  upon  a  secret  trust  for 
charity,  in  evasion  of  the  statutes  of  mortmain,  it  will 
be  set  aside.^  So,  if  a  parent  grant  an  annuity  to  his 
son  to  q^ualify  him  to  kill  game,  he  will  not  be  permit- 
ted, by  tearing  off  the  seal,  to  avoid  the  conveyance.* 
So,  if  a  person  convey  an  estate  to  another  to  qualify 
him  to  sit  in  Parliament,  or  to  become  a  voter,  he  will 
not  be  permitted  to  avoid  it,  apon  the  ground  of  its 
having  been  done  by  him  in  fraud  of  the  law,  and 
upon  &  secret  agreement  that  It  shall  be  given  up.* 
So,  conveyances  made  of  estates  in  trust,  in  order  to 
secure  the  party  from  forfeitures  for  treason  or  felony, 
will  be  set  aside  against  the  Crownj  but  they  will  be 
good  against  the  party.  So,  contracts  affecting  public 
elections,  are  held  void  ;  so  are  assignments  of  rights 
or  property,  pendente  Hie,  when  they  amount  to,  or 
partake  of,  the  character  of  maintenance  of  cham- 
perty, and  are  reprehended  by  the  law.' 

k  298.  And  here,  it  may  be  well  to  take  notice  of 
a  distinction,  often,  hut  not  universally  acted  on  in 
Courts  of  Equity,  as  to  the  nature  and  extent  of  the 


1  Buea  V.  Chesler,  6  Beatan,  R.  103. 

0  Strickland  v.  Aldrieh,  9  Vea.  616  ;  Muckleelop  v.  Bruen,  6  Ves.  53. 

3  1  Madd.  Ch.  Prut.  242 ;  Curtis  v.  Pen;,  6  Vea.  747 ;  Birch  i>.  Bla- 
gtw.  Ambler,  R.  S64.  S65. 

«  SeoTbeDukeofBedfordtJ.Coke.a  Ves.116, 117;  3  P.  WiU.  933; 
1  Madd.  Ch.  Pr.  313. 

s  Waller  v.  Duke  of  Portland,  3  Ves.  494 ;  Stereos  v.  Bagwell,  15 
Vei.  139;  Suacbsn  v,  Braoder,  1  Eden,  R.  303  ;  18  Ves.  187,  138. 
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relief,  which  will  be  granted  to  persoos  who  are  par- 
ties to  agreements  or  other  transactions  against  public 
policy,  and,  therefore,  are  to  be  deemed  pariieipct 
cn'mims.  Id  general,  (for  it  is  not  universally  true,) ' 
where  parties  are  concerned  in  illegal  agreements  or 
other  transactions,  whether  they  are  mala  prohibiia, 
or  mala  ia  se,  Conrts  of  Equity,  following  the  rule  of 
law,  as  to  participators  in  a  common  crime,'  will  not 
at  present  interpose  to  grant  any  relief;  acting  upon 
the  known  maxim.  In  pari  delicto  potior  est  conditio 
defendeniis,  et  possidentis?     But  in   cases   where  the 


1  The  relier  gnnted  in  Courts  of  Equitr,  in  cik«  of  vnvf,  constimies 
■n  eiceptioa.  Smiib  v.  Bromley,  Doag.  R.  695,  note ;  Id.  697,  6S8. 
In  this  cBM  Lord  MantGeld  aaid  :  "  If  ihe  act  is  in  iiself  immoral,  or  » 
Tiolaiion  of  the  general  )awa  of  public  policy,  Ihere  tbe  paHjr  paying 
ahall  not  have  this  action  [to  recorer  back  the  money] ;  for,  ichera  botb 
parlies  are  equally  criminal  against  such  general  lawi,  the  rale  is  Potior 
est  conditio  defendeniis.  But  there  are  other  laws  which  are  calculated  far 
the  proieciiun  of  ihe  subjeci  against  oppiesaion,  extortion,  deceit,  Ac. 
If  ench  laws  are  viulaled,  and  the  defendant  takes  adTanlage  of  the  plaitt- 
liff'a  condition  or  situation,  theis  the  plaintiff  shall  recorer.  And  it  la 
aatuiiishing  that  the  Reports  do  not  dislingnish  between  the  violation  of 
the  one  aort  and  ihe  oiher."  Id.  p.  697  ;  Aalley  e.  Reynolds,  3  Str.  R. 
015.  See  1  t'onbl.  Eq.  B.  l,ch.  S,  ^  13,  and  note  (r);  1  Hadd.  Ch.  Pr. 
S41,  2i'i  ;  Browning  «.  Morris,  Cowp.  R.  700. 

9  Buller,  N.  P.  13J,  J33  ;  Harrington  v.  Bigelow,  II  Paige,  340. 

3  See  Bromley  v.  Smith,  Doug.  R.  697,  note  ;  Id.  098;  Vandyck  t>. 
Herrllt,  1  East,  R.  06  ;  Hanson  v.  Hancock,  8  T.  Reji.  575 ;  Browning  «. 
Morris,  Cowp.  B.  790 ;  Osbotne  v.  Williams.  18  Ves.  3T9 ;  Buller,  N.  P. 
131,  133  :  I  Ponbl.  Eq.  B.  I,  ch.  4,  ^  4,  note  (7) ;  Boaanquet  ti.  Daah- 
wood,  Casi  T.  Talb.  37,  40,  41.  —  I  say,  al  present;  far  there  has  been 
conBidcrabta  fluctuation  of  opinion,  both  in  Coorts  of  Law  sod  Equity  on 
this  subject.  The  old  cases  oAen  gave  relief,  both  at  Lew  and  in  Equity, 
where  iho  parly  would  otherwise  derife  an  adTantage  from  his  iniquity. 
But  the  modern  doctrine  has  adopted  a  more  seTerely  just,  and  probably 
politic  and  moral  rule,  which  Is,  to  leave  the  parlies  where  it  finds  them, 
giving  no  relief  and  no  coonlenance  to  claims  of  this  sorL  See  the  ease* 
at  law,  Tompkins  o.  Berael,  1  Salk.  S2  ;  Bromley  v.  Smiih,  Dong.  R. 
69S,  note;  CuUiDBr.  Blantern,2  Wils.  R.347;  Lowry  o.  Bonrdien.Boug. 
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agreementa  or  other  transactions  are  repudiated  on 
account  of  their  being  agaiost  public  policy,  the  cir- 
cumstance, that  the  relief  is  asked  by  a  party  who  is 
particeps  crimms,  is  not  id  Equity  material.  The 
reason  is,  that  the  public  interest  requires  that  relief 
shonld  be  given  ;  and  it  is  given  to  the  public  through 
the  party.'  And  in  these  cases  relief  will  be  granted, 
not  only  by  setting  aside  the  agreement  or  other  trans> 
action,  but,  also,  in  many  cases,  by  ordering  a  repay- 
ment  of  any  money  paid  under  it.^    Lord  Thurlow, 


R.  468 ;  Muak  v.  Abel,  3  Boa.  &  Poll.  35  ;  Vandfck  ti.  Henitt,  I  Eaat, 
R.  96;  Labbock  v.  Potit,  T  EasI,  R.  449,  456;  Browning  v.  Morris, 
Cowp.  R.  750;  Hancon  e.HaBCOck,  B  T.Rep.  575  ;  McCuUdih  f.  Guurler, 
8  Johns.  R.  147  ;  Builer,  N.  P.  181 ;  1  Funbl.  Eq.  B.  1,  ch.  4,  ^  4,  and 
note(y);  Builer,  N.  P.  131,133;  Inhab.  of  Worcester  v.  Eaton,  II 
Haaa.  R.  36B,  3T6,  377 ;  Phelps  v.  Decker,  10  Mass.  R.  267,  374.  And  in 
Eqnil;,  see  the  cases  of  NeiillB  v.  Wilkinson,  1  Bro.  Ch.  R.  513,  547, 
648;  Jacob.  R.  67;  WatU  v.  Brooks,  3  Ves.  jr.  B.  612  ;  East  India 
CoiDpan;  n.  Neaie,  6  Vea.  173,  181,  184;  Tbompaon  e.  Thompson,  7 
Ves.  469;  Enowles  c.  Hsngbton,  II  Vea.  168;  Si.  Jobn  o.  St.  John,  II 
Tea.  635,  536 ;  Osborne  r.  Wiliiams,  IS  Vea.  379 ;  Bosaniiuet  v.  Dash- 
wood,  Cas.  T.  Tslb.  37;  Rider  t>.  Kidder,  10  Vea.  3C6  ;  Ban  don  o. 
Shadwell,  Ambler,  R.  S69,  and  Mr.  Blum's  notes.  In  the  case  of  Phelps 
ti.  Decker  (10  Maaa.  R.  274,)  il  was  bioadi;  laid  down  that  "  by  ihe 
Commoa  Law,  deeds  of  coDvejanee,  or  olher  deeds,  made  contrary  to  iba 
provisions  of  a  general  aiaiule,  or  for  an  unlawful  conaideialion,  or  to 
earry  into  eOect  a  contract  UDlanful  in  ileelf,  or  in  cansecjuence  of  any 
prohibitory  statute,  are  void,  ab  initio,  and  may  be  avoided  by  pUa  ;  or  on 
the  general  iasue,  mm  esl  facltim,  the  illegality  rosy  be  given  in  evi- 
dence." Bat,  in  a  later  case,  the  diictrine  was  qualified  ;  and  ihe  Court 
took  the  diBtinolioD  between  bonda  ind  contracts,  songht  to  be  enforced, 
and  actDsl  conveyances  of  lands  or  other  properly.  The  former  might  be 
avoided  ;  the  latter  were  treated  as  actual  transfers,  and  governed  by  Iba 
same  tule,  as  the  payment  uf  money,  or  ihe  delivery  of  a  personal  chattel. 
Inhabitants  of  Worcebter  v.  Eaton,  1 1  Maaa.  375  to  379. 

1  St.  JohD  V.  St.  John,  11  Yes.  535,  536  ;  Bromley  v.  Smith,  Doug.  R.  . 
695,  697,  6Q8 ;  Halch  r.  Hatch,  S  Vea.  202,  298 ;  Boberls  t>.  Roberts,  3 
P.  Will.  66,  74,  and  note  (1) ;  Btowninfc  v.  Morria,  Cowp.  R.  790 ;  Mor- 
lis  V.  MeCulloch,  3  Eden,  R.  190,  and  nolo  Id.  193. 

>  See  Goldsmiib  t>.  Bruniog,  I  Eq.  Abridg.  Bonds,  &o.  F.  4,  p.  89 ; 
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indeed,  seems  to  have  thought,  that  in  all  cases  where 
money  had  been  paid  for  an  illegal  purpose,  it  might 
be  recovered  back,  observing,  that  if  Courts  of  Justice 
mean  to  prevent  the  perpetration  of  crimes,  it  must 
be,  not  by  allowing  a  man,  who  has  got  possession,  to 
remain  in  possession,  but,  by  putting  the  parties  back 
to  the  state  in  which  they  were  before.^  But  this  is 
pushing  the  doctrine  to  an  extravagant  extent,  and 
effectually  subverting  the  masim.  In  pari  delicto  potior 
est  conditio  defendentis.  The  ground  of  reasoning,  upon 
which  his  Lordship  proceeded,  is  exceedingly  question- 
able in  itself;  and  the  suppression  of  illegal  contracts 
is  far  more  likely,  in  general,  to  be  accomplished  by 
leaving  the  parties  without  remedy  against  each  other, 
and  by  thus  introducing  a  preventive  check,  naturally 
connected  with  a  want  of  confidence,  and  a  sole  reliance 
upon  personal  honor.  And  so,  accordingly,  the  modern 
doctrine  is  established.^  Relief  is  not  granted  where 
both  parties  are  truly  in  pari  delicto,  unless  in  cases 
where  public  policy  would  thereby  be  promoted.^ 


1  Fonbl.  Eq.  B.  I,  ch.  8,  ^  13,  ind  note ;  Smilh  v.  Bruning,  2  Vern.  R. 
303 ;  Murris  v.  McCullach,  Ambler,  B.  432 1  S.  C.  3  Eden,  R.  160.— 
Money  paid  will  not  in  all  cases  ba  ordered  lo  be  paid  back.  For  in- 
■tance,  a  bond,  given  for  future  illicit  inlerconrHe,  wilt  be  decreed  lo  be  set 
aside  i  but  money  paid  under  the  bond  nill  nol,  under  all  citcumalaneea, 
be  directed  lo  be  repaid.  See  NewUnd  on  Contracts,  ch.  33,  p.  463  to 
493;  Hill  u.  Spencer,  Ambler, R. 641, and  Id.  App.  836  (Blunt' sedition); 
Kye  V.  Mosely,  G  B.  &  Cressw.  133  ;  Dig.  Lib.  12,  tit.  6, 1.  4,  ^  3.  Sea 
alaocasesof  gaming  befi>re  the  slalule,  in  Chesterlield  v.  Jansaen,  2  Ves. 
137,  13B.  See  also  Inbabilams  of  Worceslrr  t>,  Eaton,  II  Mats.  R.  370, 
377. 

1  Neville  V.  Wilkinson,  I  Bto.  Ch.  R.  547,  548 ;  18  Ves.  383. 

>  See  Sharp  v.  Taylor,  3  Phillipa,  Ch.  R.  801. 

3  See  the  remarks  of  Lord  BidoD  in  Kder  v.  Kidder,  10  Yes.  356 ; 
Smith  V.  Bromley,  Dong.  R.  696,  note.  See  also  Aduns  e.  Barreit, 
C  Georgia,  R.  404. 
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$  299.  Even  ia  cases  of  a  jtramaim  jmdietiuB,  the 
distinction  has  heea  constantly  maintained  between 
BUls  for  restraiDing  the  woman  from  enforcing  the 
secarity  giveD,*  and  Bills  for  compelling  her  to  give  up 
property  already  in  her  possession  nnder  the  contract. 
At  least,  th^re  is  no  case  to  be  found,  where  the  con- 
trary doctrine  has  been  acted  on,  except  where  credit- 
ors were  concerned.  And  in  this  respect  the  English 
Law  seems  to  have  had  a  steady  regard  to  the  policy 
of  the  Roman  Jurisprudence.* 


1  See  We^hlej  b.  Wstkios,  7  Hampb.  3S6. 

9  Rider  v.  Eidder,  10  Yes.  368.— The  Gomin  L&n  has  BUted  soma 
doclTineB  and  diBlinetionB  upoo  this  subject,  wbich  aie  worlhy  of  consi- 
derailDii.  I  shall  quota  theni  wiihoDt  commenting  opon  them.  They  >ra 
pftitially  ciied  in  1  Fonbl.  £q.  B.  1,  ch.  4,  ^  4,  note  (y).  Three  cuei 
*.n  pul.  (1.)  Where  the  turpitude  ia  on  the  pari  of  ihe  receitei  only ; 
and  there  the  role  ib,  Quod  bi  lurpie  caastt  accipientis  Tuerit,  eliamsi  rs« 
■acuta  sil,  repett  poteat.  Dig.  Lib.  13,  tit.  ^  1.  I,  ^  9.  (3-)  Where  the 
torpilude  ia  oa  the  part  of  the  giver  alone ;  and  there  the  rule  ia  the  con- 
tiary.  Cessat  quidem  condictio,  quum  lurpiter  dalur.  Fothier,  Fand. 
Lib.  13,  lit.  5,  art  8.  (3.)  Where  the  turpitude  affeet«  both  parties  ;  and 
there  the  rule  is,  Ubi  autem  et  daniis  et  accipientis  turpitude  lersalui,  noo 
posee  lepeli  dicimus;  Teluii,  li  pecnnia  deior,  nt  male  judiceiur.  Dig, 
Lib.  12,  lit.  5, 1.  3  1  Poihier,  Fand.  Lib.  13,  tit.  C,  n.  7.  The  reaaoo 
giTcn  is  '■  Id  pari  causa  passessor  potior  habeii  debet.  Dig.  Lib.  SO,  tit. 
17, 1.  128  ;  Polbier,  Fand.  Lib.  12,  til.  5,  n.  7.  Several  other  eiamplea 
are  given  under  Ihii  head.  Idem,  ai  ob  stuprum  datum  ait ;  *el  si  quia, 
in  adulterio  depreheosas,  redemeiit  se,  cessat  enim  repelitio.  Item,  si 
dederit  fur,  ne  proderelur  ;  qaoniam  ulriosque  Inrpitudo  versatar,  cesaat 
repetitio.  Dig.  Lib.  12,  til.  5, 1.  4 ;  Folhier,  Fand.  Lib.  13,  tit.  5,  n.  7. 
Cum  te  propter  turpem  caasam  contra  disciplinam  teroporum  meorum, 
domum  adversaiiB  dediue  profilearis  ;  fmslra  earn  tibi  reslitai  desiderae  ; 
earn  in  pari  caosa  possessoria  conditio  melior  habeatur.  Cod.  Lib.  4,  tit. 
7,  t.  2 ;  Pothier,  Fand.  Lib.  12,  tit.  5,  1.  7.  Sed  qnod  meielrici  datur, 
repeti  non  potest.  Sed  nova  ratione,  non  ea,  quod  ulriueqae  terpiiudo 
versMur,  aed  sotius  dantia;  a  new  leasoD,  which  Folhier,  aa  well  aa 
Ulpian,  seems  to  doubt.  See  Dig.  Ljb.  13,  tit.  5,  1.  4,  ^  3 ;  Pothier, 
Pand.  Lib.  12,  lit.  &,  d.  7,  and  note  (S).  On  Ihe  other  hand,  when  the 
money  had  not  been  paid,  or  the  contract  fulfilled,  the  Roman  Law 
deeoitJ  the  contract  void.    Quamvia  enim  utrlueque  turpitudo  i 
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$  300.  And,  indeed,  in  coses,  where  both  parties  are 
in  deUcto,  concurring  in  an  illegal  act,  it  does  not  always 
follow,  that  they  stand  in  pari  deUcto;  for  there  may  be 
and  often  are,  Tery  different  degrees  in  their  guilt.' 
One  party  may  act  under  circnmstances  of  oppression, 
imposition,  bnrdship,  undue  influence,  or  great  inequa- 
lity of  condition  or  age ;  so  that  his  guilt  may  he  far 
less  in  degree,  than  that  of  his  associate  in  the  offence.' 
And,  besides ;  there  may  be,  on  the  part  of  the  Court 
itself,  a  necessity  of  supporting  the  public  interests  or 
public  policy,  in  many  cases,  however  reprehensible 
the  acts  of  the  parties  may  be.^ 

§  301.  In  cases  of  usury,  this  distinction  has  been 
adopted  by  the  Courts  of  Equity.  All  such  contracts 
being  declared  void  by  the  statute  against  usury. 
Courts  of  Equity  will  follow  the  law  in  the  constmc- 
tion  of  the  statJite.  If,  therefore,  the  usurer  or  lender 
come  into  a  Court  of  Equity,  seeking  to  enforce  the  . 
contract,  the  Court  will  refuse  any  assistance,  and 
repudiate  the  contract.*  Sut,  on  the  other  hand,  if  the 
borrower  comes  into  a  Court  of  Equity,  seeking  relief 
against  the  usurious  contract,  the  only  terms,  upon 


ac  boIdIs  quantilBiia  cessat  Tepelitio,  tanien  ex  hojusmodi  slipulatione, 
contra  bunos  morea  iaterposiu,  denegatidaa  esse  aciionei  juris  aaciDiiiaie 
deoionilialur.     Cod.  Lib.  4,  lit.  7,  1.  5 1  Fulhier  Pand.  Lib.  IS,  lit.  5,  n.Q. 

1  Smith  V.  Uromley,  Doug.  R.6S6;  fiTowninp  u.  Morris,  Cowp.  K. 
790  ;  Osborne  IT.  Williams,  18  Ves.  379;  Fhalenc.  Clark,  19  Coan.  421. 

a  Bnsanquel  v.  Daahwood,  Caa.  T.  Talb.  37,  40,  41 ;  CheslerfieJd  P. 
Jantsen,  S  Ves.  156,  157  ;  Osborne  e.  Williams,  IB  Ves.  379. 

3  See  Woo(lhouBei..Mei;ediih,  1  J»c  &  Walk.  824,  225 ;  1  FonW.Eq. 
B.  1,  ch.  4,  ^  4.  no'te  {y) ;  Boaanqaet  t>.  Dashwood,  Caa.  T.  Talb.  37,  40, 
41 ;  Smiih  d.  Brumley,  Doug.  R.  606,  note;  firownios  t.  Morris,  Cowp. 
R.  790  :  Moriie  v.  MoCullocb,  3  Eden,  190,  and  noie  IDS. 

*  1  Fonbl.  Eq.  B.  1,  oh.  1,  ^  3,  nnle  (A);  Fanning  if.  Dunfaaio,  5  John*. 
Ch.  R.  142,  143,  144. 
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which  the  Court  will  interfere,  are,  that  the  plaintiff 
will  yay  the  defendaat,  what  is  really  and  bond  JiiU 
due  to  him,  deducting  the  usurious  interest,'  and,  if 
the  plaintiff  do  not  make  such  offer  in  his  bill,  the 
defendant  may  demur  to  it,  and  the  bill  will  be  dis- 
missed.^  The  ground  of  this  distiactiou  is,  that  a 
Court  of  Equity  is  not  positively  bound  to  interfere  in 
such  cases  by  an  active  exertion  of  its  powers ;  but  it 
has  a  discretion  on  the  subject,  and  may  prescribe  the 
terms  of  its  interference  j  and  he  who  seeks  equity  at 
its  hands,  may  well  be  required  to  do  equity.  And  it 
is  against  conscience,  that  the  party  should  have  full 
relief,  and  at  the  same  time  pocket  the  money  loaned, 
which  may  have  been  granted  at  his  own  mere  solicita- 
tion.^ For  then  a  statate,  made  to  prevent  fraud  and 
oppression,  would  be  made  the  inBtrument  of  fraud. 
But,  in  the  other  case,  if  Equity  should  relieve  the 
lender,  who  is  plaintiff^  it  would  be  aiding  a  wrong- 
doer, who  is  seeking  to  make  the  Court  the  means  of 
carrying  into  effect  a  transaction  manifestly  wrong  and 
illegal  in  itself.* 

$  302.  And,  u^on  the  like  principles,  if  the  bor- 
rower has  paid  the  money  upon  an  usurious  contract^ 
Courts  of  Equity  (and  indeed.  Courts  of  Law  also) ' 


I  See  Whitehead  e.  Peck,  1  Kelly,  HOi  Ballinger  t>.  Edwaids,  4  Ire- 
.ieir»  Eq.  R.  H9. 

s  1  Fonbl.  Eq.  B.  1,  ch.  1,  4  3,  note  (h) ;  Id.  B.  1,  ch.  i,  ^  7,  note  (A) ; 
Uuon  V.  Gardiner,  4  Bro.  Cb.  R.  436^  Rogen  n.  Bathbun,  1  Jahne.  Cb. 
R.  S67 ;  Fanning  «.  Dunhsm,  5  Johns.  Cb.  R.   143,  143,  111. 

3  Scoii  r.  Nesbit,  2  Bro.  Ch.  K.  641 ;  S.  C.  3  Cof ,  R.  IBS  ;  Benfield 
D.  Su]a[nDns,g  Yes.  €4. 

*  I  Fuubl.  Eq.  B.  1,  ch.  1,  ^  3,  note  (A) ;  Id.  B.  1,  cb.  4,  ^  7,  and 
Doie  (t). 

"  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  7,  and  note  (<i) ;  Smith  v.  Bromley,  Doug. 
R.  69(1,  note ;  Biowning  v.  Moriia,  Cowp.  R.  793  ;  Bond  v.  Haja,  Ex'i., 
12  Maaa,  R.  34  ;  Niebols  e.  Bellows,  32  A'erm.  S81. 
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irill  assist  hiui  to  recover  back  the  excess  paid  beyond 
principal  and  lawful  interest;  bat  not  further.  [So, 
the  borrower  may  maintain  a  bill  to  compel  the  giving 
up  of  secnrities  left  as  collateral  security  for  a  usurious 
debt,  althongh  he  might  have  a  defence  in  an  action  at 
law.^]  For  it  is  no  just  objection  to  say,  that  he  is 
porticos  crimniSf  and  that  Volenti  turn  fi  injuria.  It 
would  be  absurd  to  apply  the  latter  maxim  to  the  case 
of  a  man,  who,  from  mere  necessity,  pays  more  than  the 
other  can  in  justice  demand,  and  who  has  been  signifi- 
cantly called  the  slave  of  the  lender.  He  can  in  no 
just  sense  be  said  to  pay  voluntarily.  And  as  to  being 
particepa  criminis,  he  stands  in  virumKs,  and  is  compelled 
to  submit  to  the  terms,  which  oppression  and  his  neces- 
sities impose  on  him.^  Nor  can  it  be  said,  in  any  case 
of  oppression,  that  the  party  oppressed  is  particeps 
eriminis;  since  it  is  that  very  hardship,  which  he  labors 
under,  and  which  is  imposed  upon  him  by  another,  that 
makes  the  crime.^ 

§  303.  In  regard  to  gaming  contracts,  it  would 
follow,  a  fortiori,  that  Courts  of  Equity  ought  not  to 
interfere  in  their  favor,  but  ought  to  afford  aid  to  sup- 
press them ;  since  they  are  not  only  prohibited  by 
statute,  but  may  be  justly  pronounced  to  be  immoral, 


I  Feiera  c.  Mortimer,  4  Edw.  Ch.  R.  279. 

9  Smiih  V.  Btomlej,  Doug.  696,  note  ;  Boaanquet  ir.  Duhwood,  Caa. 
Temp.  Talb.  39 ;  Browning  o.  Monis,  Cowp.  R.  '90 ;  Rawden  v.  Shad- 
irel],  Ambler,  R.  369,  and  ■Hit.  Blant'a  DOiea  ;  1  Fonbl-  Eq,  B.  1,  eh.  4, 
f)  8,  note  (l). 

3  Lord  Chancellor  Talbot,  in  Boaanqaet  n.  Daahwood,  Caa.  Temp.Talb. 
41.  —  The  aain«  priaciple  applies  to  esses  of  annaitieB  set  aside  foi  waot 
of  a  memorial  dulj  registered ;  and  an  account  of  the  consideralion  paid, 
and  pajtmenlB  made,  nill  be  taken,  and  the  balance  only  will  be  required 
lobe  paid,  upon  a  decree  to  give  np  the  seeutit;.  Holbrook  r.  Shaipe^, 
19  Vbb.  131. 
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as  the  practice  tends  to  idleness,  dissipation,  and  the 
ruin  of  families.'  No  one  has  doubted  that,  under 
such  circumstances,  a  bill  in  Equity  might  be  main- 
tained to  hare  any  gaming  security  delivered  up  and 
cancelled.'  But  it  was  at  one  time  held,  that,  if  the 
money  were  actually  paid  in  a  case  of  gaming,  Courts 
of  Equity  ought  not  to  assist  the  loser  to  recover  it 
back,  upon  the  ground  that  he  is  particeps  criminis. 
Lord  Talbot  on  one  occasion  said :  "The  case  of  game- 
sters, to  which  this  (of  usury)  has  been  compared,  is 
no  way  parallel ;  for  there  both  parties  are  criminal. 
And,  if  two  persons  will  sit  down,  and  endeavor  to  ruin 
one  another,  and  one  pays  the  money;  if,  after  pay- 
ment, he  cannot  recover  it  at  law,  I  do  not  see  that  a 
Court  of  Equity  has  any  thing  to  do,  but  to  stand  neu- 
ter,^  there  being  in  that  case  no  oppression  upon  the 
party,  as  in  this.'" 

$  304.  But  it  is  difficult  to  perceive,  why,  upon  prin- 
ciple, the  money  should  not  be  recoverable  back,  in 


<  1  Fottbl.  Eq.  B.  1,  cb.  4,  (j  6,  and  note  (c).  See  Robinaon  c.  Bland, 
S  Bon.  1077. 

"  Randen  v.  Sbadwell,  Ambler,  R.  289,  and  Mr.  Blunl's  notes  ;  Wood- 
[oBa  V.  Fatnham,  3  Vern.  S91  ;  Wjnne  v.  Callender,  1  Ruse.  R.  23  ; 
Baker  IT.  Witliama,  cited  in  Blonl'i  note  to  Ambler,  R.  269;  Porlarling- 
ton  V.  Soalby,  3  Mjlne  &  Keen,  104  ;  OsbaldiatoQ  v.  Simpson,  13  Simons, 
R.  513. 

'  [In  America,  it  has  been  recently  held,  that  a  Court  of  Chancery 
would  not  set  aside  a  deed,  the  conBideration  of  which  was  an  illegal 
wager.  It  would  leaie  the  parlies  where  it  foand  tiiem.  Thomas  r- 
Cronie,  16  Ohio,  54.     See,  also,  Ragoert  n.  Cowles,  14  Ohio,  55.] 

*  Bosanquet  v.  Dashwood,  Cas.  Tem.  Talh.  41  ;  1  Fonbl.  Eq.  B.  1,  ch. 
4,  ^  6  ;  Rawdon  d.  Shadwell,  Amb.  R.  269;  Wilkinson  v.  L'Eaugier,  3 
Y.  &.  Coll.  3EG.  Il  has  been  receaity  held  in  England,  that  money, know- 
ingly lent  to  game,  is  not  recorerable.  McKimell  v.  Robinson,  3  Meea. 
ti  Welsh.  434.  [So,  in  Maasachu setts.  While  t>.  Bushy,  3  Gush.  448. 
So,  money  lent  to  bet  on  an  election.    Machiet  v.  Morse,  2  Gcatt.  257.} 
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fiirtherance  of  a  great  public  policy,  independently  of 
any  statutable  provision.'  It  has  been  decided,  that,  if 
money  is  paid  upon  a  gaming  secnrity,  it  may  be  reco- 
vered back,  for  the  security  is  utterly  void."  "Why  is 
not  the  original  gaming  contract  equally  void  ?  And 
if  it  be,  why  is  it  not  equally  within  the  rule  and  the 
policy  on  which  the  rule  is  founded  ? 

$  305.  The  Civil  Law  contains  a  most  wholesome 
enforcement  of  moral  justice  upon  this  subject  It  not 
only  protects  the  loser  against  any  liability  to  pay  the 
money  won  in  gaming ;  but  if  he  has  paid  the  money, 
he  and  his  heirs  have  a  right  to  recover  it  back  at  any 
distance  of  time ;  and  no  presumption  or  limitation  of 
time  runs  against  the  claim.  Victvm  in  akte  hsu,  nonposse 
convmri.  M,  «"  solvent,  habere  repditwnem,  tarn  tpstan, 
guam  kceredea  ejus,  adversus  victor  em  et  ^'ua  JuBredes;  idque 
perpetuo,  et  etiam  post  triffinta  annos?  Thirty  years  wns 
the  general  limitation  of  rights  in  other  cases. 

$  306.  Questions  are  also  often  made,  as  to  bow  far 
contracts,  which  are  illegal  by  some  positive  law,  or 
which  are  declared  so  upon  principles  of  public  policy, 
are  capable,  as  between  the  parties,  of  a  substantial 
confirmation.  This  subject  has  been  already  alluded  to, 
and  will  be  again  touched  in  other  places.  The  gene- 
ral  mle  is,  that  wherever  any  contract  or  conveyance 
is  void,  either  by  a  positive  law,  or  upon  principles  of 
public  policy,  it  is  deemed  incapable  of  confirmation, 
upon  the  maxim,  Quod  ab  itdiio  rum  valet,  in  traeiu  tern- 
pons  non  convalescit.*    But  where  it  is  merely  voidable. 


[1  Sea  UcKioDej  e.Pope,3B.  Monroe,  93 ;  Boner  «.  Monlgomerj,. 
9  B.  Monroe,  123.] 
'  1  Fonbl.  £q.  B.  1,  ch.  4,  ^  6,  and  note  (c)- 
3  Cod.  Lib.  3  lit.  43, 1.  1 ;  I  Fonbl.  Eq.  B.  1,  cb.  4,  ^  6,  note  (c). 
*  reinon'a  case,  4  Co.  B.  2,  b. 


D,g,l,..cbyGOOglC 


338  EQtrmr  jobispbodence.  [ch.  vn. 

or  turns  QpoD  circamstaaces  of  undue  advantage,  sup 
priae,  or  imposition,  there,  if  it  is  deliberately,  and  upon 
full  examination,  confirmed  by  the  parties,  such  confirm- 
ation will  avail  to  give  it  an  ex  post  facto  validity.^ 

§  307.  Let  us,  in  the  next  -place,  pass  to  the  consider- 
ation of  the  second  head  of  constructive  frauds,  namely, 
of  those  which  arise  from  some  peculiar  confidential  or 
fiduciary  relation  between  the  parties.  In  this  class 
of  cases,  there  is  often  to  be  found  some  intermixture 
of  deceit,  imposition,  overreaching,  unconscionable  ad- 
vantage, or  other  mark  of  direct  and  positive  fraud. 
Bat  the  principle  on  which  Courts  of  Equity  act  in 
regard  thereto,  stands,  independent  of  any  such  ingre- 
dients, upon  a  motive  of  general  public  policy ;  and  it 
is  designed,  in  some  degree,  as  a  protection  to  the 
parties  against  the  efiects  of  overweening  confidence* 
and  self-delusion,  and  the  infirmities  of  hasty  and  pre- 
cipitate judgment  These  Courts  will,  therefore,  often 
interfere  in  such  cases,  where,  but  for  such  a  peculiar 
relation,  they  would  either  abstain  wholly  from  grant- 
ing relief,  or  would  grant  it  in  a  very  modified  and 
abstemious  manner.' 

§  308.  It  is  undoubtedly  true,  as  has  been  said,  that 
it  is  not  upon  the  feelings  which  a  delicate  and  honor- 
able man  must  experience,  nor  upon  any  notion  of  dis- 
cretion, to  prevent  a  voluntary  gift  or  other  act  of  a 


1  Newlsnd  on  Canttacta,  ch.  35,  p.  490  to  603 ;  Cbesterfietd  o.  JaouMn, 
8  Tea.  135  ;  S.  C.  1  Atk.  SOI ;  RobeiU  t>.  Bobeits,  3  F.  Will.  74,  Mr. 
Cox'b  note  ;  Cole  v.  GibBon,  1  Tee.  607  ;  Crone  d.  Ballard,  3  Bro.  Ch.  R. 
ISO;  Cowen  v.  Mileer,  3  P.  Will.  393,  note  (C) ;  Cole  v.  Gibbone,  3  ?. 
Will.  389  ;  1  Fonbl.Eq.  B.l,  ch.  3,  ^  13, note  (r) ;  Id.  cb.  8,^  14,  note  (t>), 
and  the  note  to  ^  S63. 

■  See  Goddatd  v.  Cailiele,  9  Price,  R.  169 ;  Gallaiiani  v.  CanninghuD, 
8  Cowen, ».  381 ;  Ttjlor  e.  Tajlor,  8  How.  V.  S.  C.  E.  900. 
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man,  Trhereby  he  strips  himself  of  his  property,  that 
Conrts  of  Equity  have  deemed  themeelvea  at  liberty  to 
ioterpose  in  cases  of  this  sort.^  They  do  not  sit,  or 
affect  to  sit,  in  judgment  upon  cases,  as  custodes  morum, 
enforcing  the  strict  rules  of  morality.  But  they  do 
sit  to  enforce  what  has  not  inaptly  been  called  a  tech- 
nical morality.  If  confidence  is  reposed,  it  must  be 
faithfully  acted  upon,  and  preserved  from  any  inters 
mixture  of  imposition.  If  influence  is  acquired,  it  must 
be  kept  free  from  the  taint  of  selfish  interest,  and 
cunning,  and  overreaching  bargains.  If  the  means  of 
personal  control  are  given,  they  must  be  always  re- 
strained to  purposes  of  good*faith  and  personal  good.' 
Courts  of  Equity  will  not,  therefore,  arrest  or  set  aside 
an  act  or  aontract,  merely  because  a  man  of  more  honor 
would  not  have  entered  into  it  There  must  be  some 
relation  between  the  parties,  which  compels  the  one  to 
make  a  full  discovery  to  the  other,  or  to  abstain  from 
all  selfish  projects.  But,  when  such  a  relation  does 
exist.  Courts  of  Equity,  acting  apoD  this  soperindaced 
ground,  in  aid  of  general  morals,  will  not  suffer  one 
party,  standing  in  a  situation  of  which  he  can  avail 
himself  against  the  other,  to  derive  advantage  from 
that  circumstance,  for  it  is  founded  in  a  breach  of  con- 
fidence.' The  general  principle,  which  governs  in  all 
cases  of  this  sort  is,  that  if  a  confidence  is  reposed,  and 
that  confidence  is  abused.  Courts  of  Equity  will  grant 
relief:* 


>  Hnicaenin  e.  BuIb;,  U  Vea.  290. 

■  See  TajloT  v.  Tiylor.  8  How.  U.  S.  C.  R.  300. 

3  Fos  tr.  Hackrelh.S  Bro.  Cb.  B.  407,  420. 

1  GarUideu.  liherwood,  1  Bra.  Ch.  R.  App.  GOO,  G69;  OamoDd  ■>. 
Fiisro;,  3  P.  Will.  129,  131,  Cos's  note.  Sm  The  fingliab  Qoirterly 
Magtzioe  for  Mij,  1843,  Vol.  80,  Pi.  3,  p.  369  to  S78. 
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$  309.  In  the  first  place,  as  to  the  relation  of  parent 
and  child.  The  natural  and  just  influence  which  a 
parent  has  over  a  child,  renders  it  peculiarly  important 
for  Conrts  of  Justice  to  watch  over  and  protect  the 
interests  of  the  latter ;  and,  therefore,  all  contracts  and 
conveyances,  whereby  benefits  are  secured  by  children 
to  their  parents,  are  object*  of  jealousy,  and  if  they  are 
not  entered  into  with  scrupulous  good  faith,  and  are 
not  reasonable  under  the  circumstances,  they  will  be 
set  aside,'  unless  third  persons  have  acquired  an  interest 
under  them ; '  especially  where  the  original  purposes 
for  which  they  have  been  obtained,  are  perverted  or 
used  as  a  mere  cover.''  [And  the  same  principles  apply 
to  a  volaatary  gift  to  a  person  who  has  put  himself  in 
loco  parentis,  towards  the  donor.*]  But  we  are  not  to 
indulge  undue  suspicions  of  jealousy,  or  to  make  unfa- 
vorable presumptions  as  a  matter  of  coarse  in  cases  of 
this  sort  "  It  is  undoubtedly  the  duty  of  courts  care- 
fally  to  watch  and  examine  the  circnmstances  attending 
transactions  of  this  kind,  when  brought  under  review 
before  them,  to  discover  if  any  undue  influence  has 
been  exercised  in  obtaining  the  conveyance.    But  to 


1  See  Slocam  t>.  Mirahil),  S  Wish.  C.  C.  397. 

a  See  Taylor  v.  Taylor,  8  How.  U.  S.  C.  R.  201 ;  aleo,  Csapell  e.  Dubois, 
4  Barb.  3D3 ;  Brice  p.  Briee,  6 Barb.  533 ;  Whalao  r.  WhaUn,  S  Cow.  6S7. 

3  Yuung  V.  Feachey,  3  Aik.  354 ;  Gliaaea  v.  Ogdeo,  Ibid.  S5S  ;  Corking 
V.  Prait,  1  Yea.  400 ;  Hawea  v.  Wyatt,  8  Bio.  Ch.  R.  156 ;  t  Msdd.  Cb- 
Fraci.  S44,  346 ,-  Carpenter  v.  Heriol,  1  Eden,  R.  338 ;  Blackbora  tr 
Edgely,  1  P.  Will.  607.  [See  Baker  v.  Tucker,  3  Eng.  Law  &  Eq.  R.  I,  - 
where  Blackborn  v.  Edgely,  is  elaboiaiel;  oKamiaed  and  approred.]  Blon- 
den  t>.  Barker,  1  P.  Will.  639 ;  Morria  o.  Burrougha,  1  Alk.  403  ;  Ten- 
dril v.  Stniih,  3  Atk.  85  ;  Heron  e.  Heion,  3  Alk.  B.  160.  See  Jeokina 
K.  Pye,  la  Petere,  R.  341. 

*  [Archer  e.  Hndaon,  7  Bear.  651.  See  Maitland  v.  Irving,  15  Sim. 
437  :  Maiitaod  o.  Buckhoaee,  18  Sim.  68.] 
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consider  a  parent  disqualified  to  take  a  voluntary  deed 
from  his  child,  without  consideration,  on  account  of 
their  relationship,  is  assuming  a  principle  at  war  with 
all  filial  as  well  as  parental  duty  and  affection,  and  act- 
ing on  the  presumption  that  a  parent,  instead  of 
wishing  to  promote  the  interest  and  welfare,  would  be 
seeking  to  overreach  and  defraud  his  child.  Whereas, 
the  presumption  ought  to  be,  in  the  absence  of  all  proof 
tending  to  a  contrary  conclusion,  that  the  advancement 
of  the  interest  of  the  child  was  the  object  in  view ;  and 
to  presume  the  existence  of  circumstances  conducing  to 
that  result.  Such  a  presumption  harmonizes  with  the 
moral  obligations  of  a  parent  to  provide  for  his  child, 
and  is  founded  upon  the  same  benign  principle  that 
governs  cases  of  purchases  made  by  parents  in  the 
name  of  a  child.  The  primd  facie  presumption  is,  that 
it  was  intended  as  an  advancement  to  the  child  and 
so  not  falling  within  the  principle  of  a  resulting  trust. 
The  natural  and  reasonable  presumption  in  all  trans- 
actions of  this  kind  is,  that  a  benefit  was  intended  the 
child,  because  in  the  discharge  of  a  moral  and  parental 
duty.  And  the  interest  of  the  child  is  abundantly 
guarded  and  protected,  by  keeping  a  watchful  eye  over 
the  transaction,  to  see  that  no  undue  influence  was 
brought  to  bear  upon  it" ' 


>  Jenkioi  v.  F;e,  IS  Peters,  B.  $59,  364.  The  opiaion  of  the  CodtI 
in  thia  cue  wm  deliTeied  by  Mr  Jostice  Thompson,  ftnd  immeilialelj  pte- 
cedio^  the paaaage  cited  in  the  text,  he  aaid  :  "Bat  the  grounda  mainlj 
Telted  upaa  to  invalidate  the  deed,  were,  that  being  from  a  danghlei  la  her 
father,  Tendered  it  at  leaal  prmd  facie,  yoii.  And  if  not  void  on  thIa 
gioond,  it  wae  so  becaate  it  waa  obtained  bj  the  nndoe  inflaence  of  pater- 
nal anthoritj.  The  firat  ground  of  objection  seeks  to  establish  the  broad 
principle,  that  a  deed  from  a  child  to  a  parent,  cooTeyiog  the  rest  estate  of 
the  child,  oDght,  upon  considerations  of  poblic  policy,  growmg  oat  of  ths 
29* 
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^  310.  In  the  next  place,  as  to  the  relation  of  client 
and  attorney  or  solicitor.  It  is  obvions,  that  this  rela- 
tion must  gire  rise  to  great  confidence  between  the 
parties,  and  to  very  strong  inflaences  over  the  actions, 
and  rights,  and  interests  of  the  client*  The  situation 
of  an  attorney  or  solicitor  puts  it  in  his  power  to  avail 
himself,  not  only  of  the  necessities  of  his  client,  but  of 
his  good-nature,  liberality,  and  credulity,  to  obtain 
undne  advantages,  bargains,  and  gratuities.  Hence,  the 
law,  with  a  wise  providence,  not  only  watches  over  all 
the  transactions  of  parties  in  this  predicament;  but  it 
often  interposes  to  declare  transactions  void,  which, 
between  other  persons,  would  be  held  unobjectionable.' 


relation  of  the  partioa,  to  be  deemed  void  ;  and  nomeroaB  euee  in  the 
Engliah  Chancerj  hats  bsen  relened  to,  which  are  supposed  10  esUblish 
this  principle.  We  do  not  deem  it  aeeeeat,tj  to  itatel  over  all  these 
kulhoTities  ;  we  h&re  looked  into  the  leading  esies,  and  oannol  discoTer 
an;  thing  to  warrant  the  broad  and  unqualified  doctrine  coniended  for  on 
the  part  of  the  appelleea.  All  ibe  cases  are  accompanied  with  some 
ingredient,  showing  undue  infloenoe  exercised  bj  the  patent,  operating 
opoo  ibe  fears  or  hopes  of  the  child  ;  and  aolGcienl  to  show  reasonable 
grounds  to  presume  that  the  act  was  not  perfectlj  free  and  TolDDtaT<r  on 
the  part  of  the  child  ;  and,  in  soma  cases,  alihough  there  ma;  be  circum- 
stances tending,  in  some  email  degree,  to  show  undue  influence ;  yet,  if 
the  agreement  appears  reasonable,  it  has  been  considered  enongh  to  out- 
weigh light  circametances,  so  as  not  to  affect  the  Tolidit;  of  the  deed.  It 
becomes  the  less  necessarj  for  us  to  go  into  a  efitieal  examination  of  the 
English  chancery  doctrine  on  thissnbject,  forshoald  the  cases  be  found  to 
coaotenaoce  it,  we  shonid  not  be  disposed  to  adopt  or  sancLoo  the  broad 
principle  contended  for,  that  the  deed  of  a  child  to  a  parent  is  to  be  deemed 
primd/acie  Toid." 

1  Walmealej  e.  Booth,  3  Atk.  R.  25 ;  1  Fonbl.  Eq.  B.  I,  ch.  «,  ^  13. 
not«  (it).  See,  also,  Baraesley  e.  Powell,  1  Ves.  SB4;  Bolkle;  v.  Wil- 
ford,  1  Clark  &  Finn.  B.  103, 177  to  181 ;  Id.  183 ;  Ante,  (  S18 ;  Edwards 
t>.  Mejrick,  9  Hare,  R.  260,  9fl8. 

»  1  Madd.  Ch.  Pr.  91;  Welles  v.  Middletoa,  1  Cox,  R.  112, 135; 
SPeeie  Will.  131,  Cox's  note  (1) ;  Wright  o.  Proud,  13  Ves.  136;  Wood 
■LDownes,  tSVss.  126;  Ante,  ^  219. 
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It  does  not  so  much  considei  the  bearing  or  hardship 
of  ita  doctrine  upon  particular  cases,  as  it  does  the  im- 
portance of  preventing  a  general  public  mischief,  which 
may  he  brought  about  by  means,  secret  and  inaccessible 
to  judicial  scrutiny,  from  the  dangerous  influences  aris- 
ing from  the  confidential  relation  of  the  parties.'  By 
establishing  the  principle,  that  while  the  relation  of 
client  and  attorney  subsists  in  its  full  vigor,  the  latter 
shall  derive  no  benefit  to  himself  from  the  contracts,  or 
bounty,  or  other  negotiations  of  the  former;"  it  super- 
sedes the  necessity  of  any  inquiry  into  the  particular 
means,  extent,  and  exertion  of  influence  in  a  given 
case,  a  task  often  difficult,  and  ill  supported  by  evi- 
dence, which  can  be  drawn  from  any  satisfactory 
sources.'    This  doctrine  is  not  necessarily  limited  to 


<  Wood  c.  Dowries,  18  Vea.  126 ;  Aal6,  ^  219  i  Be  MontmcireDc;  e. 
Devereaui,  7  Claik  uid  Finael.  168. 

B  Wood  V.  Bawnea,  IS  Vea.  126  ;  Jones  v.  Tripp,  Jac.  Rep.  333 ; 
Goddard  v.  Cailitle,  0  Price,  R.  109;  Edwards  t>.  Mejrick,  2  Hare, 
B.68. 

s  See  Welles  ».  Middlelon,  1  Cox,  R.  135  ;  Wright  v.  Proud,  IS  Vea. 
137.  See  Chesljn  v.  Dalb;,  3  Younge  &  Coll.  194,  195.  In  Ihe  cue 
of  Hunteiv.  Atkins,  (3  M.  &  Keen,  113,)  lioid  Broagham  made  tho 
following  Temarbs  on  this  subject :  "  There  is  no  dispute  upon  the  rnlen 
which,  generally  speaking,  regulate  cases  of  this  description.  Mr.  Aldei- 
man  Atkins  ia  either  to  ba  legacded  in  the  light  of  an  agent,  conGdeniially 
inifusted  with  the  manftgemeot  of  Admiral  HnateT's  conceina,  a  peraon 
at  leait,  in  whom  ba  reposed  a  ver  j  special  eonGdeoce,  oi  ha  ie  not.  If  he 
is  not  to  be  so  regarded,  then  a  deed  of  gift,  or  other  diapositiaD  of  propetlj 
in  bia  favor,  must  stand  good,  unless  aome  direct  fraud  ivera  practised  upon 
the  maker  of  it,  unless  soma  fiaud,  either  b;  miBreprescnlation  or  by  aup- 
preaaion  of  facts,  misled  him,  or  he  was  of  Dnsound  mind  when  the  deed 
was  made.  If  the  alderman  did  stand  in  a  confidential  relation  towude  him, 
then  the  party,  seeking  to  set  aside  the  deed,  may  not  ba  called  apon  to 
show  direct  fraud  ;  but  he  must  satisfy  the  Court,  by  the  circu  ma  lances, 
that  some  advantage  waa  taken  of  the  confidential  reUlion  in  which  Iho 
alderman  stood.  If  the  aldermaD  stood  towaids  the  admiral  in  any  of  the 
kaowa  relations  of  gaardian  and  ward,  attorney  and  client,  tinstea  and 
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cases  where  the  contract  or  other  transaction  respects 
the  rights  or  property  in  controversyj  in  the  particular 
suit  in  respect  to  which  the  attorney  or  solicitor  is  ad- 


eealai  que  tnut,  Ac,  iheo  in  order  to  sapport  the  deed,  he  ought  te  show 
tb&t  no  such  &dT>niage  vbb  Uken  ;  that  ftU  wu  fail ;  th*t  he  leeeiTed 
the  boanty  freely  and  knowing);  on  the  giver'a  part,  aod  is  a  atraoger 
might  hate  done.  For  I  take  the  rnle  to  be  ihia  :  There  are  eertaJDiela- 
tioaa  bnowD  to  the  law,  as  attorney,  guardian,  trgslee;  if  a  peraou,  Btaitd- 
ing  ia  theae  relations  to  client,  ward,  oi  cesivi  que  trutt,  lakes  a  gift  or 
makea  a  bargain,  the  proof  lies  upon  him,  that  he  has  dealt  with  the  other 
party,  the  oLent,  ward,  &e.,  exactly  aa  a  stranger  would  have  done,  taking 
no  sdvaniage  of  his  inSaeDce  or  knowledge,  putting  the  other  party  on 
his  guard,  bringing  every  thing  to  hie  knowledge,  which  he  himself  knew. 
In  short,  the  rule,  rightly  conaideced,  is,  that  the  peraoa  atanding  in  such 
relation  must,  before  he  can  take  a  gift,  or  even  enter  into  a  transaction, 
place  himaelf  ezaclly  in  the  saioe  position  as  a  stranger  wotiM  have  been 
in  ;  BO  that  he  may  gain  no  advantage  whatever  from  his  relation  to  the 
other  parly,  beyoDd  what  may  be  the  natural  and  t:navoidahle  consequence 
of  kiedneaa  arising  out  of  that  relation.  A  client,  for  example,  may 
naturally  entertain  a  kindly  feeling  towards  an  attorney  or  solicitor,  by 
whote  aaaistance  he  has  long  benefited ;  snd  he  may  fairly  and  wisely 
deure  to  benefit  him  by  a  gift,  or  vrithout  auoh  an  iDtention  being  the 
predomiaaiiag  motive,  he  may  wish  to  give  him  the  advantage  of  a  aale 
er  a  loaee.  No  law,  that  ia  tolerable  among  civilized  men,  men  who  have 
the  benefits  of  civility  without  the  evils  of  esceaaive  tefioement  and  over- 
done subtlety,  can  ever  forbid  each  a  (ransaotion,  provided  the  client  be  of 
mature  age  and  of  sound  mind,  and  there  be  nothing  to  show  that  decep- 
tion was  practised,  or  that  the  attorney  or  aoticitor  availed  himself  of  his 
situation  to  withhold  any  knowledge,  or  to  exercise  any  inflnence  hunful 
to  ethers  and  advanlageoua  to  himself.  In  a  word,  standing  in  the  relalioo 
in  which  he  stands  to  the  other  party,  the  proof  liea  upon  him  (whereas, 
in  the  ease  of  a  stranger,  it  would  lie  on  those  who  opposed  him)  to  show 
that  he  has  placed  himself  in  the  position  of  a  stranger ;  that  he  has  out 
off,  as  it  were,  the  connection  which  hound  him  to  the  party  giving  or 
ooDlracting  ;  and  that  nothing  has  happened  which  migbt  not  have  hap- 
pened had  no  such  coDUeolion  subsisted.  The  anthorilies  mean  nothing 
else  than  this,  when  Ihey  say,  aa  in  Gibson  v.  Jeyes  (6  Yes.  077,)  that 
attorney  and  client,  trustee  and  cestui  que  trust,  may  deal,  hot  it  mnst  be 
at  arm's  length  ;  the  parties  putting  themselves  in  the  situation  of  purchas- 
ers and  vendors,  and  performing  (as  the  Court  said,  and,  1  take  leave  to 
observe,  not  very  felicitooBly,  or  even  very  eorreetly)  all  the  dnUes  of 
those  chaiaoters.    The  anthorilies  mean  no  more,  taken  fairly  and  candidly 
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vising  or  acting  for  his  client ;  bat  it  may  extend  to 
other  contracts  and  transactions  disconnected  therefrom, 
or  at  least,  where  from  the  attendant  circumstance  there 
is  reason  to  presume  that  the  attorney  and  solicitor 
possessed  some  marked  influence,  ascendency,  or  other 
advantage  over  his  client  in  respect  to  them.' 


tonaida  the  Couit,  when  the;  say,  is  in  Wright  e.  Pioud,  (15  Ves.  138,) 
ihal  an  &liorney  ehall  not  take  a  gift  from  hia  client,  while  ihe  lelaiion 
(ubaiBts,  though  the  ti&nsactioD  inaj  be  not  odIj  free  frora  fraud,  hot  the 
most  mora]  in  ila  DBture  ;  a  dictum  reduced,  ia  Hatch  v.  Hatch,  (9  Vea. 
S96,)  to  this,  that  it  ia  almoat  impoaaible  for  «  gih  from  client  lo  altorney 
to  aland,  becauae  ths  difficnlty  is  exlteme  of  showing  that  every  thing 
was  voluntary  and  fair,  and  with  full  warning  and  perfect  knowledge  ;  for 
in  Harris  v.  Tremenheere,  (IS  Yes.  40,}  the  Court  only  held  that,  in  socb 
a  eaae,  a.  suapiciiAi  attaches  on  the  tiansacLion,  and  calis  for  minnte 
examioHtian." 

1  See  Austin  v.  Chsmbera,  6  CI.  &  Finn.  1  ;  Trevelyan  v.  Charter,  12 
CI.  Si  Finn.  714 ;  Edwards  t>.  Heyiich,  3  Hare,  R.  60,  68.  Mr.  Vice- 
Chancellor  Wigram  here  said  :  "  It  was  not  insisted  in  argument  that  a 
Bolicilor  is  under  an  actual  incapacity  to  puichase  from  his  client.  There 
is  not,  is  that  case,  the  positive  incapacity  which  exists  between  a  trustee 
and  his  calui  quetnat;  but  the  rule  the  Court  impoBes  is,  —  that  inas- 
much as  the  parties  stand  in  a  lelatiun  which  gives,  or  may  give  iho  soli- 
dtor  an  ad*antage  over  the  client,  —  the  onu*  lies  on  the  solicitor  to  prove 
that  the  Irsnsaclion  was  fnir.  Montesquieu  v.  Sandys,  I6  Ves.  302  ;  Cane 
V.  Lord  Allen,  3  Bow,  389.  The  rule  is  ezpreised  by  Lord  Eldon  (6  Veo. 
378.  See  also  Sugden,  Vend.  &  Pur.  Vol.  3,  p.  33B,  ed.  10,)  to  be,  that 
if  the  attorney  '  will  mix  with  the  character  of  attorney  that  of  vendor, 
he  ahal),  if  the  propriety  of  the  transaction  comes  in  ([ueatiou,  manifest 
that  he  haa  given  his  client  sU  that  reasonable  advice  agaiusL  himself  that 
he  would  have  given  him  against  a  third  petaou.'  It  was  argued  that  the 
rate  I  have  referred  to  haa  no  application,  unless  the  defendant  waa  the 
plaintiff's  solicitor  in  hac  re,  and  Ibis  argument  is  no  doubt  well  founded. 
Jones  o.  Thomas,  S  Y.  &  Coll.  498;  Gibson  t>.  Jeyes,  6  Ves.  366,  ST8. 
It  appears  to  me,  however,  that  the  question,  whether  Meyrick  was  the 
solicitor  in  hAc  re,  is  one  rather  of  words  than  of  lubsiance.  The  rule 
of  equity,  which  anbjecis  Iranaactiona  between  solicitor  and  client  to  other 
and  atticter  teats  than  those  which  apply  to  ordinary  transactions,  is  not 
an  isolated  rule,  but  is  a  branch  of  a  rule  applicable  lo  alt  transactions 
between  man  and  man,  in  which  the  relation  between  the  contracting  par- 
ties is  anch  aa  to  destroy  the  eqtial  fooling  on  which  such  parlies  should 
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$  311.  On  the  one  band,  it  is  not  necesBary  to  estor 
blish  that  there  has  been  fraud  or  imposition  upon  the 
client ;  and,  on  the  other  hand,  it  is  not  necessarily  void 


■land.  In  Boine  c*sea,  as  between  iTustee  uid  cestui  que  truit,  the  tule 
goes  to  ihe  extent  of  creating  &  poutiie  incapacity  ;  the  dotiea  of  the 
office  of  Iruslee  requiring,  on  general  piiociples,  that  that  particular  case 
should  be  so  gastded.  The  case  of  solicitor  and  client  is,  honersi:,  dif- 
ferent. In  iha  case  of  Gibson  «.  Jejes,  there  we*  evidence  that  ihe  client 
was  of  advanced  age,  and  of  much  infirmily.bothof  mind  and  body,  that  the 
consideiaiion  was  inadequate, — and  of  varioas  other  circnmstaoeea.  Lord 
Sldon  there  ahows  how  each  of  these  cirenmslaaces  gave  rise  to  its  appro- 
priate duly  on  the  part  of  (he  attorney.  In  other  cases,  where  an  attorney 
has  been  employed  to  manage  an  estate,  he  has  been  considered  as  bound 
to  prove  that  he  gave  hia  employer  the  benefit  of  all  the  koowledge  which 
he  had  acquired  in  his  character  of  manager  or  professional  agent,  in  order 
to  sustain  a  bargain  made  for  his  own  advantage.  Caoe  t>.  Lord  Allen,  3 
Dow,  391.  But  ae  the  eommnnicatioa  of  such  knowledge  by  the  attorney 
'  will  place  the  patties  upon  an  equality,  —  when  it  is  proved  Ibat  the  com- 
munication was  made,  the  diffienlly  of  supporting  the  tTansaclion  is  quoad 
hoc  removed.  If,  on  the  ether  band,  the  attorney  hasaot  bad  any  eanceni 
with  the  estate  respecting  which  the  qnestion  arises,  the  particular  dutie* 
to  which  any  given  sitoatioD  of  eoofidenee  might  give  rise,  cannot  of 
coarse  attach  npon  him,  whatever  msy  be  the  other  dnties  which  the  mere 
office  of  attorney  may  impose.  If  the  attorney,  being  employed  to  oell, 
becomes  bimaelf  the  purchaaer,  his  duties  and  hia  interests  sre  directly 
opposed  to  each  other,  and  itwonld  be  difficult,  —  and  without  the  clearest 
evidence  that  no  advantage  was  taken  by  the  attorney  of  his  position,  and 
that  the  vendor  had  all  the  knowledge  which  could  be  given  him  in  order 
to  form  a  judgment,  it  would  be  impossible  —  to  support  the  transaction. 
In  other  cases  the  relation  between  the  parties  may  umply  produce  a 
degree  of  influence  and  ascendency,  placing  the  client  in  cirotimstances  of 
disadvantage;  aa  where  he  ia  indebted  to  the  attorney,  and  is  enable  to 
discharge  the  debt.  The  relative  position  of  Ibe  parlies,  in  such  a  case, 
must  at  lesst  impose  upon  the  attorney  the  duty  of  giving  the  full  valna 
for  the  estate,  and  the  onus  of  proving  that  he  did  so.  If  he  proves  the 
full  value  to  have  been  given,  the  ground  for  any  unfavorable  inference  ia 
removed.  The  cases  may  be  traced  through  every  possible  variation  until 
we  reach  the  aimple  case  where,  though  the  relation  of  solicitor  and  client 
exists  in  one  transaction,  and,  therefore,  personal  influence  or  ascendency 
may  operate  in  another,  yet  the  relation  not  existing  t»  hSe  re,  the  rule 
of  equity  to  which  I  am  now  adverting  may  no  longer  apply.  The  nature 
of  the  proof,  therefore,  which  the  Court  requires,  must  depend  upon  tbs 
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tlfroughout,  ip8o  facto?  Bat  tho  burden  of  establishing 
its  perfect  fairness,  adequacy,  and  equity,  is  thrown 
upon  the  attorney,  upon  the  general  rule,  that  he  Tvho 
bargains  in  a  matter  of  advaat&ge  with  a  person,  plac- 
ing a  confidence  in  him,  is  bound  to  show  that  a  reason- 
able nse  has  been  made  of  that  confidence  ;  a  rule 
applying  equally  to  all  persons  standing  in  confidential 
relations  with  each  other.'    If  no  such  proof  is  esia- 


ciicamsliineea  of  each  case,  aceording  u  ihej  maj  haie  placed,lhe  ailorney 
ID  a  position  in  which  his  datles  and  hia  pecuniary  ialereBls  were  conflict- 
iog,  ot  may  hata  given  him  a  knowlEdge  which  hia  client  did  not  posaeas, 
ot  Boroe  iaflaence,  ot  aaeendency,  or  other  advantage  orer  hia  client ;  or, 
notnilhalanding  the  eiialence  of  the  relation  of  attorney  and  client,  may 
hare  left  ihs  parlies  sabslantially  at  arm'a  length,  and  on  an  equal  fooling  ; 
Ihis  eeema  dednoible  from  the  casea.  Gibaon  d.  Jeyea ;  Hatch  v.  Hatch, 
0  Vea.  302;  Welles  v.  Mlddlelon,  1  Coz,  US  j  S.  C.  cited  18  Ves.  I2T; 
Wood  V.  Downea,  IS  Vea.  130 ;  Bellew  o.  Ruasell,  1  Ba.  &  Be^  00 ; 
Monteequiea  v.  Sandya;  Cane  c.  Lord  Allen  ;  Hanler  c.  Atkins,  3  Myl. 
&  K.  113.  I  have,  therefore,  to  cosaider  the  poaition  in  which  theae 
parliea  actually  atood  to  each  other.  And  I  certainly  am  not  treating  the 
case  of  the  plaintiff  too  strictly  when  I  exclude  all  considerationa  nbicb 
the  hill  does  not  state  as  having  existed  ;  and,  according  to  the  atatemenla 
in  the  bill,  it  doea  not  appear  that  the  defendant  had  any  peculiar  or 
eicluaive  knowledge  of  tbeae  particular  farms  or  the  value  of  them,  ot 
that  he  had  andertaken  any  particular  duties  respecting  them,  which  were 
opposed  to  hia  becoming  a  pnrchaaer.  No  equity  appears  lo  me  to  arise, 
except  that  which  might  ariae  from  the  mere  possibility  of  the  relation  of 
attorney  and  client,  giving  the  attorney  some  influence  or  aacendency  over 
the  client,  and  the  circnmatance  that  the  plaintiff  waa  pressed  by  him  to 
pay  hia  bill  of  eoata.  On  the  evidence  in  the  cause  I  am  satisfied  that  the 
only  ground  upon  which  I  can  proceed,  ia  ihia  bare  relation  between  the 
parties.  Taking  the  ohligaliona  of  the  defendant  to  aland  aa  high  aa  the 
relative  poaition  of  the  parties  enable  roe  to  place  ibem, — admitting  the 
defendant  to  be  the  attorney  in  hac  re,  —  I  cannot  conaider  that  he  ia 
bonnd  to  do  more  than  prove  tbat  he  gave  the  full  valne  for  the  eatale." 
Post,  ^  318. 

>  Howell  0.  Ransom,  It  Paige,  538 ;  Evans  c  Ellis,  S  Denio,  640. 

9  Gibaon  v.  Jeyea,  6  Tea.  S78  ;  Monieaqoiea  v.  Sandys,  18  Vea.  313  ; 
fiellew  e.  Ruaaell,  1  B.  &  Beatty,  B.  104,  107 ;  Harris  v.  Tremenheere, 
15  Ves.  34,  30  ;  Cane  v.  Lord  Allen,  3  Dow,  R.  289,  899;  Edwards  o. 
Meyric,  2  Hare,  R.  60.    The  like  lole  applies  lo  eoDnael  employed  aa  a 
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blished,  Courts  of  Equity  treat  the  ease  as  one  of  con- 
structive fraud.'  Id  this  respect  there  is  said  to  be  a 
distinction  between  the  case  of  an  attorney  and  client, 
and  that  of  a  trustee  and  cestui  qae  trust.  In  the  former, 
if  the  attorney,  retaining  his  connection,  contracts  with 
his  client,  he  is  subject  to  the  oniw  of  proving  that  no 
advantage  has  been  taken  of  the  situation  of  the  latter. 
But  in  the  case  of  a  trustee,  it  is  not  sufficient  to  show 
that  DO  advantage  has  been  taken ;  but  the  ceitui  que 
trust  may  set  aside  the  transaction  at  his  own  option." 
The  reason  of  this  distinction,  which  savors  somewhat 
of  nicety,  if  not  of  subtilty,  seems  to  be,  that  in  the 
case  of  clients  the  rule  is  general  and  applicable  to  all 
contracts, "conveyances,  and  negotiations  between  the 
attorney  and  client,  and  is  not  limited  to  the  property 
about  which  the  attorney  is  retained,  or  the  suit  ia  which 
he  13  acting.  In  the  case  of  a  trustee,  the  rule  giving  the 
cestui  gite  trust  an  option,  is  limited  to  the  purchase  of  the 
first  property,  and  as  to  other  property  it  would  seem  that 
the  rale  is  the  same  as  in  other  fiduciary  relations,  that 


oonfidenLial  adiiaer ;  for  he  is  disabled  fiom  pniehiBing,  for  his  own  benefit 
charges  on  hia  client'e  estale  wiihout  his  peTmissiou  ;  and  the  disabilitj 
will  conliane  ae  long  as  Ihe  reiison  exi«U,  although  the  conGdential  em- 
ployment may  have  ended.     Carter  i>.  Paliiian,8C!aik  ti  Finnel.  657,  706. 

1  See  Jonea  v.  Thomas,  9  Y.  &  Coll.  4es.  In  ihiH  caae  it  waa  held, 
that  where  an  account  U  decreed  to  be  tafaen  between  an  attorney  and  hie 
client,  in  the  course  of  which  the  aitoniey  has  taken  securities  from  the 
client,  the  attomej  must  not  only  prove  the  Hecurities,  but  the  consider- 
ation for  which  they  were  giren.  Champioik  r.  Rigby,  1  Rusa.  &  Mylne, 
539. 

■  Caneo.LoTd  Allen, 2I>ow,SB9,  299;  Post,  ^  322.  See  the  remarks 
of  Lord  Bioagham,  in  Hunter  v.  Atkins,  3  Mylne  &  Keen,  R.  113 ;  Ante, 
^  310,  note,  where  he  seema  to  pat  the  eases  of  client  and  attorney, 
guardian  and  ward,  trustee  and  cestui  qae  trust,  upon  the  same  general 
footing,  and  is  governed  by  the  same  rale.  The  aame  distinction  is 
stated  ID  Edwards  v.  Meyrick,  S  Hare,  B.  eo,  66,  60 ;  Ante,  f)  310,  note. 
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only  shifts  the  burden  of  proof  from  the  seller  to  the 
buyer,  to  show  the  entire  fairness  of  the  transaction ; 
or  leaves  the  seller  to  establish  presumptively  that 
there  has  been  some  irregularity  in  the  bargain,  or 
some  influence  connected  with  the  relation  under  which 
it  has  been  made.^ 

§  312.  Thus,  if  a  bond  is  obtained  by  an  attorney, 
from  a  client  who  is  poor  and  distressed,  and  It  does 
not  appear  to  be  for  a  full  and  fair  consideration,  it 
will  be  set  aside,  as  obtained  by  undue  influence  from 
his  Btation.'  Upon  a  like  ground,  a  bond  taken  by  an 
attorney  from  his  client  for  a  specific  sum,  will  not  be 
allowed  to  stand  as  a  security,  except  for  the  amount 
of  fees  and  charges  due  to  the  attorney ;  for  it  is  the 
general  policy  of  Courts  of  Justice,  in  cases  between 
client  and  attorney,  to  protect  the  suitors,  and  not  to 
'  suffer  any  advantage  to  be  taken  of  them  by  securi- 
ties of  this  sort.'  And  for  the  same  reason,  a  judg- 
ment, obtained  by  a  solicitor  against  his  client  for 
security  for  costs,  will  bo  overhauled,  even  after  a  con- 
siderable lapse  of  time.*  So,  a  gift  made  to  an  attor- 
ney, pendente  Ute,  (for  it  would  be  otherwise  if  the 
relation  bad  completely  ceased,)  will  be  set  aside  as 
arising  from  the  exercise  of  improper  influence ;  >  for 
it  has  been  said,  with  great  force,  that  'there  would  be 


>  See  Post,  ^313;  Monlesqniea  c.  Sandya,  ISVes.  R.  303,318. 

a  Proof  tr.  Mines,  Cm.  T.  Talb.  Ill;  Walmeiley  i>.  fiooifa,  2  Atk.  39. 

3  Newman  v.  Pafie,  4  Bro.  Ch.  R.  3S0  ;  S.  C.  2  Ves.  jr.  SOO ;  Lang^ 
sUiffe  t>.  Tayloi,  U  Ves.  26Q  ;  Wood  t>.  Downes,  18  Vei.  120,  127 ;  Ht- 
cher  V.  Rigby,  S  Price,  R.  79  ;  Jones  v.  Roberts,  9  Beario,  R.  419. 

*  Drapers'  Company  tt.  Daiis,  3  Atk.  395. 

B  Oldhiin  V.  Hand,  2  Ves.  359 ;  Welies  v.  Miildlelon,  1  Cox,  113,  195 ; 
Harris  v.  Tremenheere.  15  Ves.  34  ;  Wood  t>.  Downes,  18  Tea.  120, 127 ; 
Moisev.  Royal,  13  Ves.  3T1. 
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no  bounds  to  the  crashing  inflnence  of  the  power  of 
an  attorney,  who  has  the  affairs  of  a  man  in  his  hand, 
if  it  were  not  so.'  And  sales  made,  &nd  annuities 
granted  to  attorneys,  under  similar  circumstances, 
will,  upon  the  same  principles  of  public  policy,  be  set 
aside,  at  least,  unless  they  are  established  to  have 
been  transacted  uherrimd  fide? 

§  313.  Indeed,  the  general  principle  is  so  well  esta- 
blished, that  Lord  Eldon,  on  one  occasion,  said:  ^It 
is  almost  impossible,  in  the  coarse  of  the  connection 
of  guardian  and  ward,  attorney  and  client^  trustee  and 
eedvi  que  trusi,  that  a  transaction  shall  stand,  purport- 
ing to  be  bounty  for  tne  execution  of  an  .antecedent 
duty."*  But,  where  the  relation  is  completely  dis- 
solved, and  the  parties  are  no  longer  under  the  ante- 
cedent influence,  but  deal  with  each   other  at  arm's 


.  >  Welles  0.  MiddleloD,  I  Cos,  R.  ISS ;  Httch  t>.  Hatch,  9  Ves.  S93, 

sge. 

>  Harris  v.  Tremenbeere,  15  Ves.  34 ;  Gibaon  v.  Jejes,  6  Vea.  3^6 ; 
Wood  V.  Downea,  18  Yes.  120 ;  Bellew  v.  Russell,  1  Ball  &.  BeaiL 
104. 

>  Hatch  t>.  Hatch,  B  Ves.  S96,  S07.  —  Mr.  Haddock,  in  I  Madd.  Ch.  Ft. 
95,  note  (/),  iiaa  soggested,  ihat,AFhat  is  said  as  in  an  aiiorney,  in  Morse 
V.  Rojal,  13  Vea.  3T1,  ind  in  Wright  e.  Frond,  13  Yea.  ISS,  does  not 
aeein  warranted  by  the  anlhoritiea.  I  conreBS  m^Betf  at  a  Joss  precisely 
to  nnderstand  what  Mr.  Maddock  intended  bf  this  remark.  Sarelj,  be 
could  not  mean  to  aaj,  that  a  gift  to  an  attorney,  while  that  relation  con- 
tinued, could  not  be  SToided,  nnless  ftand  or  iraposiiion  were  proved  ;  for 
that  would  be  contradicted  by  the  doctrine  maiolaiDed  in  several  cases. 
Welles  B.  Middleton,  I  Cox,  B.  iSd;  Hatch  c.  Hatch,  9  Yes.  306,  397 ; 
Gibson  v.  Jeyes,  6  Yea.  376 ;  Wood  v.  Downes,  18  Yes.  133  ;  Oldham  v. 
Htnd,  S  Ves.  259;  Montesquieu  v.  Sandys,  18  Yea.  313.  See  also  Bel- 
lew  V.  Russell,  1  Ball  &  Beat.  R.  104,  107;  Harris  s.  Tremenbeere,  14 
Yes.  34,  43  ;  Walmalej  o.  Booth,  2  Alk.  SBj  3D.  See  alao  Wendell  v. 
Van  Bensellaer,  1  Johns.  Cb,  R.  3S0 ;  Hylion  v.  Hyllon,  2  Yes.  547,  as 
cited  by  Lord  Eldon,  18  Tea.  136;  Newland  on  Contracts,  oh.  31,  p.  453, 
&c.  I  Welles  V.  MiddletoD,  1  Cos,  R.  135 ;  IB  Ves.  ISO. 
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length,  there  is  no  ground  to  apply  the  piinciple,  and 
they  stand  upon  the  rights  and  duties  common  to  all 
other  persons.'  And  the  same  rule  will  or  may  apply, 
where  the  transaction  is  totally  disconnected  with  the 
relation,  and  concerns  objects  and  things,  not  embraced 
in,  or  affected  by,  or  dependent  upon,  that  relation ; ' 
and  there  is  an  absence  of  all  other  circumstances, 
which  may  create  a  just  suspicion  as  to  the  integrity 
and  fairness  of  the  transaction. 

§  314.  Similar  considerations  apply  to  the  case  of 
a  medical  adviser  and  his  patient.^  For  it  would  be  a 
meagre  sort  of  justice  to  say,  that  the  sort  of  policy 
which  has  induced  the  Court  to  interfere  between 
client  and  attorney,  should  be  restricted  to  such  cases  j 
since  as  much  mischief  might  he  produced,  and  as 
much  fraud  and  dishonesty  be  practised,  if  transactions 
were  permitted  to  stand,  which  arose  between  parties 
in  equally  confidential  relations.* 

^  315.  In  the  next  place,  the  relation  of  principal 
and  agent  -  This  is  affected  by  the  same  considera- 
tions, as  the  preceding,  founded  upon  the  same  enlighlr 
fined  public  policy.'^    In  all  cases  of  this  sort  the  prin- 


1  Gibson  V.  JejDS,  6  Vea.  277  ;  Oldham  v.  Hand,  2  Ves.  259  ;  Maniev 
qnien  v.  Sandra,  18  Yea.  313  ;  Walmealej  o.  Boolh,  2  Atk.  39,  30 ; 
Wood  V.  Downes,  IB  Tea.  136,  187. 

"  Monteaqitiea  v.  Sandys,  IS  Ves.  313 ;  Nenland  on  Conliacts,  ch.  31, 
p.  456,  457,  458 ,-  llowel)  c.  Bakei,  4  Johns.  Ch.  R.  116  ;  Edwards  v. 
lUeyrick,  3  Hare,  R.  60,  68 ;  Jonea  v.  Thomu,  2  Younge  &  Cull.  498  ; 
Gibaan  v.  Jeyes,  6  Ves.  R.  366,  37B  ;  Anl«,  ^  310. 

3  See  Billing  v.  Soathee,  10  Eng.  Law  tc  Eq.  R.  37 ;  Crispell  v. 
Dubois,  4  Barbour,  303. 

*  Dent  V.  Benoett,  2  Keen,  R.  530;  S.  C.  4  Mjlne  &  Craig,  269,  276, 
277  ;  Gibaon  o.  Russell,  2  Tonnge  &  CoH.  N.  R.  104 ;  S.  C.  The  Jurist 
(English)  Oct.  7ih,  1843,  p.  875.    But  see  Pratt  v.  Barker,  1  Sim.  R.  1. 

G  1  Fonbl.  Eq.  B.  1,  ch.  8,  ^  IS,  note  (k) ;  Benson  v.  H«athom,  1 
Yonnge  &  Coll.  N.  R,  326. 
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cipal  contracts  for  the  aid  and  benefit  of  the  skill  and 
judgment  of  the  agent ;  and  the  habitual  con&dence 
reposed  in  the  latter,  makes  all  his  acts  and  statements 
possess  a  commanding  influence  over  the  former.  In- 
deed, in  such  cases,  the  agent  too  often  so  entirely 
misleads  the  judgment  of  his  principal,  that  while  he 
is  seeking  his  own  peculiar  advantage,  he  seems  but 
consulting  the  advantage  and  interests  of  his  principal ; 
placing  himself  in  the  odious  predicament  so  strongly 
stigmatized  by  Cicero:  Toitiis  avtem  itifvstitus  nulla 
capiiaHor  est,  quam  eorvm,  guif  cum  maxme  fallunt,  id 
agrmt,  td  viri  bom  esse  videantur}  It  is,  therefore,  for 
the  common  security  of  all  mankind,  that  gifts  pro- 
cured  by  agents,  and  purchases  made  by  them,  from 
their  principals,  should  be  scrutinized  with  a  close 
and  vigilant  suspicion.?  And,  indeed,  considering  the 
abuses,  ^hich  may  attend  any  dealings  of  this  sort ' 
between  principals  and  agents,  a  doubt  has  been  ex- 
pressed, wliether  it  would  not  have  been  wiser  for  the 
law  in  all  cases  to  have  prohibited  tbem;  .since  there 
must  almost  always  be  a  conflict  between  duty  and 
interest  on  such  occasions.'  Be  this  as  it  may,  it  is 
very  certain  that  agents  are  not  permitted  to  become 
secret  vendors  or  purchasers  of  property  which  they 
are  authorized  to  bay  or  sell  for  their  principals ;  or, 
by  abusing  their  confidence,  to  acquire  unreasonable 
gifts  or  advantages ;  *  or,  indeed,  to  deal  validly  with 


1  Cic.  deOfficLib.  1,  ch.  13;  Hnguenio  t>.  Baeley,  U  Vea.  384. 

>  See  Neel«;  t.  ADdetson,  S  Sirobh.  Eq.  B.  S6S  ;  Brooke  v.  Berty, 
8  Gill,  83. 

3  Dunbu  ti.  TredeDDiek,  2  B.  &  Bettlj,  R.  319 ;  Noliia  ti.  Le  Neve, 
3  Atk.  B.  3B. 

*  See  Church  t>-  Mar.  Ins.  Cu.  1  Maton,  R.  341 ;  Barker  v.  Mar.  Ini. 
Co.  3  Masoii,  R.  369 ;  WcwdbooBO  o.  Meredith,  I  Jac.  ft  Walk.  S04, 
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their  principals  in  any  cases,  except  irhere  there  is  the 
most  entire  good  faith,  and  a  full  disclosure  of  all  facts 
and  circumstances,  and  an  absence  of  all  undue  influ- 
ence,- advantage,  or  imiposltion.'     • 

§  316.  Upon  these  principles,  if  an  agent  sells  to 
his  priocipal  his ,  own  property,  as  the  property'  of 
another,  without  disclosing  the  fact,  the  bargain,  at 
the  election  of  tiie  principal,  will  be  held  void.'  So, 
if  an  agent,  employed  to  purchase  _  for  another,  pur- 
chases for  himself,  he  will  be  considered  as  the  trustee 
of  his  employer.^  Therefore,  if  a  person  is  employed 
as  an  agent,  to  purchase  up  a  debt  of  his  employer,  he 
cannot  purchase  the  debt  upon  his  own  account,  for  he 
is  bound  to  purchase  it  at  as  low  a  rate  as  he  can ; 
and  he  would  otherwise  be  tempted  to  violate  his  duty.* 
The  same  rule  applies  to  a  surety,  who  purchases  up 
the  debt  of  his  principal    And,  therefore,  in  each  case, 


222;  Musej  tr.  Daries,  fl  Ve».  jr.  318;  Crowe  p.  BbI1»k1,  3  Bro.  Ch. 
R.  ISO  i  Lees  v.  Nattall,  I  Jfuss.  &  Uylae,  53  ;  S.  C.  1  Tamlf  n,  K. 
382. 

1  See  Crone  o.  Ballard,  3  Bto.  Ch.  B.  II7;FaTCeII  o.  Maonam&n,  14 
Ves.  91  i  Huguenin  r.  Baajejr,  II  Vea.  373  ;  Wslt  t>.  Grova,  2  Sch.  & 
Left.  432 ;  Fox  v.  Mackrelh,  2  Bro.  Ch.  R.  400  ;  S.  C.  3  Cos,  R.  320 ; 
Coles  V.  Trecothiek.  9  Vea.  246  ;  Lowlher  it.  Lowther,  13  Tea.  102, 103; 
Seley  t^  RhodsB,  2  Sim.  jc  Slu.  R.  49 ;  Morcet  v.  Faske,  2  Alk.  S3  ; 
Gieen  v.  WinieT,  1  Johns.  Ch.  B.  ST  ;  Farkisl  o.  Alexander,  1  Johna.  Ch. 
B.  394.  — The  case  of  Gray  u.Mana&eld,  1  Vei.  R.  379,  has  been  terj 
jastly  doubted  b;  Mr.  Belt  as  not  conaislent  with  established  pciuciptes. 
See  Belt's  Snpplemeul,  167. 

■  Gillett  c.  Peppercorne,  3  Beav.  B.  78,  83,  84. 

3  Lees  V.  Nutlall,  1  Rus«.  &  M.  &3  ;  S.  C.  1  Tarnlrn,  R.  282 ;  Post, 
$  337 ;  Tajlor  v.  Sslmun,  3  Mees.  It  Crooip.lSQ  j  S.  C.  4  M; Ine  &  Craig, 
139;  Torrey  b.  Bank  of  New  Orleana,  9  Paige,  H.  619  ;  Van  Eppa  p. 
Van  Epps,  9  FaiKs,  R.  337;  Cram  v.  Mitchell,  1  Sandf.  251 ;  Dobson  v. 
Racer,  3  Sandf.  61 ;  Voochees  v.  Fiesbrietian  Ch.  8  Barbour,  136 ; 
Post,  ^  1301  a,  ^  1311  a. 

4  Reed  tr.  Nonis,  3  Hjlno  St  Craig,  361,  374. 

30  • 
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if  a  purchase  ia  made  of  the  debt,  the  agent  or  surety 
can  entitle  himself,  as  against  his  principal,  to  do  more 
than  he  has  actaally  paid  for  the  debt'  So,  if  an 
agent  discover  a  defect  in  the  title  of  his  principal  to 
land,  he  cannot  misose  it  to  acquire  a  title  for  himself ; 
if  he  do,  he  Trill  be  held  a  trustee  for  his  principal.^ 

§  316  a.  In  all  cases  of  purchases  and  bargains  re- 
specting property,  directly  and  openly  made  between 
principals  and  agents,  the  utmost  good  faith  is  required. 
The  agent  must  conceal  no  facts  within  his  knowledge, 
which  might  influence  the  judgment  of  his  principal, 
as  to  the  price  or  value ;  and,  if  he  does,  the  contract 
-will  be  set  aside.^  The  question  in  all  such  cases  does 
not  turn  upon  the  point,  whether  there  is  any  intention 
to  cheat  or  not;  but  upon  the  obligation,  from  the 
fiduciary  relation  of  the  parties,  to  make  a  frank  and 
fall  disclosure.*  Of  course,  upon  the  principles  already 
stated,  if  the  relation  of  principal  end  agent  has  wholly 
ceased,  the  parties  are  restored  to  their  common  com- 
petency to  deal  with  each  other.  It  is  also  to  be 
understood  as  a  just  qualification  of  the  whole  doc- 
trine, that  the  principal  may,  at.  his  election,  deem  the 
bargain  maije  or  act  done  by  Ma  agent  valid  or  not ; 
and  that  the  agent  cannot  himself  avoid  it  on  that 
ground.' 

§  317.  In  the  next  place,  as  to  the  relation  of 
gaardian  and  ward.  In  this  most  important  and  deli- 
cate of  trusts  the  same  principles  prevail,  and  with 


1  Keed  V.  NoTTH,  2  Mylne  &  Crai^,  361,  374. 

«  Rengo  o.  Biona,  tO  Peters,  R.  369. 

3  Fanism  o.  BtooIu,  9  Piok.-B.  213. 

*  Ibid, 

>  Stoi;  OB  Agencf)  ^  SIO,  sod  cuea  there  cited. 
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a  larger  and  more  comprehensive  efficiency.  l£  is 
obvious,  that,  during  the  existence  of  the  guardian- 
ship, the  transactions  of  the  guardian  cannot  be  bind- 
ing upon  the  ward,  if  they  are  of  any  disadvantage 
to  him ;  and,  indeed,  the  relative  situation  of  the 
parties  imposes  a  general  inability  to  deal  with  each 
other.'  But  Courts  of  Equity  proceeii  yet  farther 
in  cases  of  this  sort.  They  will  not  permit  trans- 
actions between  guardians  and  wards  to  stand,  even 
when  they  have  occurred  after  the  minority  has  ceased, 
and  the  relation  become  thereby  actually  ended,  if 
the  Intermediate  period  be  short,^  unless  the  circum- 
Btances  demonstrate,  in  the  highest  sense  of  the -terms, 
the  fullest  deliberation  on  the  part  of  the  ward,  and 
the  most  abundant  good  faith  (uberrima  Jidea)  on  the 
part  of  th^  guardian.  For,  in  all  such  cases,  the 
relation  is  stiljl  considered  as  having  an  undue  influ- 
ence upon  the  mind  of  the  ward,  and  as  virtually 
subsisting,  especially  if  all  the  duties  attached  to  the 
situation  have  not  ceased ;  as,  if  the  accounts  between 
the  parties  have  not  been  fully  settled,  or  if  the  estate 
still  remains  in  some  sort  under  the  control  of  the  guar- 
dian.B 

$  318.  Lord  Hardwicke  has  expounded  the  general 
ground  of  this  doctrine  in  a  clear  manner.  "  "Where," 
(says  he)  "a  man  acts  as  a  guardian,  or  trustee,  in  na- 


'  Sw  3  P.  Wai.  ISl,  Cox'b  note  (1) ;  1  Fonbl.  Eq.  B.  1,  eh.  2,  ^  12, 
nole  (i) ;  1  M&dd.  Ch.  Fr.  102.  103 ;  DawBon  «.  MuBe;,  1  B.  &  Beatt. 
B.  226 ;  See  Boiturick  v.  Atkins,  3  Const.  63  ;  Blaekraoie  v.  Shelby, 
e  Htamph.  430.  • 

'  See  Richudson  v.  Liaoey,  7  B.  Monroe,  671 ;  Aodrews  v.  Jooes, 
10  Ala.  400. 

3  Bswson  V.  MMsey,  1  B.  &  Bealt.  R.  8S9  ;  Wnght  v.  Proud^  13  Tee. 
130  ;  Wedderbuni  v.  Weddeibnro,  4  M;1ae  tt  Cr»ig,  41. 
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tuieof  a  guaidian,  for  an  iufaDt,thd  Court  is  extremely 
watchful  to  prevent  that  person's  taking  any  advan- 
tage immediately  upon  his  ward's  coining  of  age,  and 
at  the  time  of  settling  accounts,  or  delivering  up  the 
trust;  because  an  undue  advantage  may  be  taken. 
It  would  give  an  opportunity,  either  by  flattery,  or 
force,  by  good  usage  unfairly  meant,  or  by  bad  usage 
imposed,  to  take  such  an  advantage.  And,  therefore, 
the  principle  of  the  Court  is  of  the  same  nature  with 
relief  in  this  Court  on  the  head  of  public  utility  j  as  in 
bonds  obtained  from  young  heirs  j  and  rewards  given 
to  an  attorney  pending  a  cause ;  and  marriage-brokage 
bonds.  All  depends  upon  public  utility ;  and,  there- 
fore, the  Court  will  not  suffer  it,  though,  perhaps,  in  a 
particular  instance,  there  may  not  be  an  actual  unfair- 
ness." '  His  Lordship  afterwards  added  j  *'  The  rule 
of  the  Court,  as  to  guardians,  is  extremely  strict,  and 
in  some  cases  does  infer  some  hardship ;  as,  where 
there  has  been  a  great  deal  of  trouble,  and  he  has 
acted  fairly  and  honestly,  that  yet  he  shall  'have  no 
allowanca  But  the  Court  has  established,  that  on 
great  utility,  and  on  necessity,  and  on  this  principle 
of  humanity,  that  it  is  a  debt  of  humanity  that  one 
man  owes  to  another ;  as  every  man  is  liable  to  be  in. 
the  same  circumstances."" 

(  319.  Lord  Eldon  has  expressed  himself  even  in 
a  more  emphatic  manner  on  this  subject  "There 
may  not  be,"  (says  he)  "a  more  moral  act,  one  that 
would  do  more  credit  to  a  young  man,  beginning  the 


>  Ky1u>a  V.  HrltoD.  3  Ves.  M8,  619  ;  Pierce  t>.  Wmoe,  eited  ibid, 
ud  in  1  Ves.  380 ;  1  F.  VfH\.  130,  Cox's  note  ;  1  Cox,  R.  1S6 ;  Wright 
V.  Proud,  13  Yes.  136, 136 ;  Wood  n.  Downes,  IS  Ves.  1S6. 

a  HjltoD  p.  Hylton,  2  Ves.  618, 649. 
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world,  or  afford  a  better  omen  for  the  future  thaB,  if  a 
trustee  having  done  his  duty,  the  cestui  que  trust, 
taking  into  his  fair,  serious,  and  well-informed  consi- 
deration, were  to  do  an  act  of  bounty  like  this.  But 
the  Court  cannot  permit  it,  except  quite  salisfied  that 
the  act  is  of  that  nature,  for  the  reason  often  given  j 
and  recollecting  that  in  discussing,  whether  it  is  an 
act  of  rational  consideration,  an  act  of  pure  volition 
uninfluenced,  that  inquiry  is  so  easily  baffled  in  a 
Court  of  Justice ;  that,  instead  of  the  spontaneous 
act  of  a  friend  uninfluenced,  it  may  be  the  impulse 
of  a  mind,  misled  by  undue  kindness,  or  forced  by 
oppression  ;  and  the  difficulty  of  getting  property  out 
of  the  hands  of  the  guardian  or  trustee  thus  increased. 
And,  therefore,  if  the  Court  does  not  watch  these 
transactions  with  a  jealousy  almost  invincible,  in  a 
great  majority  of  cases,  it  will  lend  its  assistance  to 
frand,  where  the  connection  is  not  dissolved,  the  ac- 
count not  settled,  everything  remaining  pressing  upon 
the  mind  of  the  party  under  the  care  of  the  guardian 
or  trustee."*  The  same  principles  are  applied  toper- 
sons  standing  in  the  situation  of  quasi  guardians  or 
confidential  advisers.^ 

h  320.  In  the  cases  to  which  these  principles  have 
been  applied,  in  order  to  set  aside  grants  and  other 
transactions  between  guardian  and  ward,  two  circum- 
.stances  of  great  importance  have  generally  concurred; 
first,  that  the  grants  and  transactions  have  taken  place 
immediately  upon  the  ward's  attaining  age ;  and, 
secondly,  that  the   former  influence  of  the  guardian 


1  Haleh  v.  Halch,  9  Ves.  297. 

"  BeTeit  V.  Harvey,  1  Sim.  &  Stu.  R.  5 
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has  been  demonstrated  to  exist  to  an  andue  degree ; 
or  in  other  words,  that  the  parties  have  not  met  upon 
equal  terms.*  If,  therefore,  the  relation  has  entirely 
ceased,  not  merely  in  name,  hut  in  fact,  and  if  suffi- 
cient time  has  elapsed  to  put  the  parties  in  complete 
independence  as  to  each  others  and  if  a  fall  and  fair 
settlement  of  all  transactions  growing  out  of  the  rela- 
tion, has  been  made,  there  is  no  objection  to  any 
bounty  or  grant  conferred  by  the  ward  upon  his  guar- 
dian.^ Indeed,  in  such  cases,  it  is  only  the  perform- 
ance of  a  highly  moral  duty,  recommended,  as  well  by 
law,  03  by  natural  justice. 

$  321.  In  the  next  place,  with  regard  to  the  relation 
of  trustee  and  cestui  que  trust,  or  rather  beneficiary,  or 
fide-commissary,  as  we  could  wish  the  person  benefi- 
cially interested  might  be  called,  to  escape  from  the 
awkwardness  of  a  barbarous  foreign  idiom.*  In  this 
class  of  cases  the  same  principles  govern,  as  in  cases 


I  See  Dawson  ».  Massey,  1  B.  &  Beatt.  229,  333,  336  ;  Ajiward  o. 
Eearney,  3  B.  &  Beatt  R.  403. 

■  HyltOQ  tr.  Ilylton,  2  Vea.  547,  549. 

3  The  phrase,  Cestui  que  trial,  ia  a  barbuoue  NotmitD  Ian  French 
phrase  ;  and  is  bo  nngainly  and  ill  adapted  to  ihe  English  idiom,  that  it  ia 
surprising,  that  Ihe  good  sense  of  the  English  legal  professinn  has  not 
long  since  banished  il,  and  substituted  some  phrase  in  the  Bnglish  idiom, 
furnishing  an  analogous  meaning.  In  the  Roman  law  the  trustee  was 
commonly  called  Hitret  Fiduciarius ;  and  the  Ceiiui  que  trust.  Hares 
Fidei'Commissarius,  which  Dr.  Halirax  has  not  scrupled  to  translate  Fide- 
CommiUee.  (Halifw,  Anal,  of  Civil  Law,  ch.  6,  ij  16,  p.  31  ;  Id,  ch.  8, 
^  2,3,  p.  45,  46,)  I  prefer  Fide-commissary,  as  at  least  equally  within 
the  analogy  of  the  English  language.  But  Benehci&ry,  ihoogh  a  little 
remote  from  the  original  meaning  of  the  word,  would  be  a  very  appropri- 
ate word,  as  it  has  not,  as  yffi,  acquired  any  general  nse  in  a  dtSerent 
Knee.  Ha^et  Jidei  cammissarias  was  sometimes  used  in  the  Civil  Law, 
to  denote  the  trustee.  See  '^cat,  Yocab.  voce,  Fiid  annmissarius.  The 
French  Law  calls  Ihe  Cestui  que  trust ^Fidei  commissaire.     See  Ferriere 
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of  gaardian  and  vrard,  with  at  least  as  much  enlarged 
liberality  of  application,  and  upon  grounds  quite  a3 
comprehensive.  Indeed,  the  cases  are  usually  treated 
as  if  they  were  identical.'  A  trustee  is  never  permit- 
ted to  partake  of  the  bounty  of  the  party,  for  whom 
he  acts,  except  under  circumstances  ^vhich  would 
make  the  same  valid,  if  it  were  a  case  of  guardianship. 
A  trustee  cannot  purchase  of  his  cesitii  que  trust, 
unless  under  like  circumstancea  ;  or,  to  use  the  express- 
ive language  of  an  eminent  Judge,  a  trustee  may  pur- 
chase of  his  cestui  que  trust,  provided  there  is  a  distinct 
and  clear  contract,  ascertained  to  bo  such,*  after  a  jea- 
lous and  scrupulous  examination  of  all  the  circumstaQ- 
ces ;  and  it  is  clear,  that  the  cestui  que  trust  intended, 
that  the  trustee  should  buy ;  and  there  is  no  fraud,  no 
concealment,  and  no  advantage  taken  by  the  trustee  of 
information,  acquired  by  him  as  trustee.'  But  it  is 
difficult  to  make  out  such  a  case,  where  the  exception 
is  taken,  especially  when  there  ia  any  inadequacy  of 
price  or  any  inequality  in  the  bargain.*    And,  there- 


Diet,  voce,  FiM  commiiiaire.  Merlin,  Repertoire,  Toce,  SubsUtuthn,  el 
Subflitulian  fidei  eommisiaire.  Di.  Brown  Dses  ihe  word,  Fidei  com- 
minoriTi  1  Brown,  CltiI  Law,  190,  doIb, 

>  Halchu.  Hatch,  9  Ves.  393,296,  997;  NewUnd  on  Contracu,  ch.  32, 
p.  450,  Sie.  ;  Jerem;  on  Eq.  Joriad.  B.  I,  ch.  I,  ^  3,  p.  14S,  &e.  ; 
J  Fonbl.  Eq.  B.  1,  ch.  3,  ^  19,  note  [k] ;  FarnDm  o.  Brooks,  9  Fick.  R. 
313.  See  also  Bulklej  e.  WilFord,  2  Clulf  &  Fin.  R.  103,  177  to  183  ; 
Ante,  ^  317,  320. 

9  See  Dobson  v.  Racej,  3  Sandf.  61;  Brackenridge  v.  Holland, 
SBIackr.  377;PoilloQP.Mailin,  1  Sandf.  £69  ;  Siuan  v.  Kiasam,  3  Barb. 
404. 

3  See  Biannan  v.  Oiiver,  2  Sloart,  47 ;  Julisn  v.  Reynolds,  8  Al^ma, 
680;  Siallings  e.  Freeman,  3  Hill,  ch.  R.  401 ;  Fralt  e.  Thornton,  SB 
Maine,  335.  But  see  McCarlnay  v.  Cathonn,  17  Ala.  301  ;  Marshall  p. 
Stetena,  B  Humph.  159 ;  Beeson  v.  fieeeon,  B  Ban,  3T9;  McKinle;  e. 
Inioe,  13  Ala.  681. 

*  Ante,  ^  310 ;  Colea  v.  TrecothiiA,  ft  Vea.  346  ;  Fox  v.  Mackrelh, 
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fore,  if  a  trastee,  though  strictly  honest,  shonld  buy 
for  himself  an  estate  of  his  cesitd  que  trusif  and  then 
should  sell  it  for  more,  according  to  the  rules  of  a 
Court  of  Equity,  from  general  policy,  and  not  from  any 
peculiar  impatation  of  frand,  he  would  be  held  still  to 
remain  a  trustee  to  all  inteuts  and  purposes,  and  not 
to  be  permitted  to  sell  to  or  for  himself.' 

§  322.  Bat  ne  are  not  to  understand,  from  this  last 
language,  that,  to  entitle  the  ceilm  gite  trust  to  relief,  it 
•  is  indispensable  to  show  that  the  trustee  has  made 
some  advantage,  where  there  has  been  a  purchase  by 
himself;  and  that,  unless  some  advantage  has  been 
made,  the  sale  to  the  trustee  is  good.  That  would  not 
be  putting  the  doctrine  upon  its  true  ground,  which  is, 
that  the  prohibition  arises  from  the  subsisting  telation 
of  trusteeship.*  The  ingredient  of  advantage  made 
by  him  would  only  go  to  establish,  that  the  transac- 
tion might  be  open  to  the  strong  imputation  of  being 
tainted  by  imposition  or  selfish  cunning.^  But  the 
principle  applies,  however  innocent  the  purchase  may 
be,  ia   a  given  case.*    It  is   poisonous  in   its   conse- 


3  Bra.  Ch.  R.  400  ;  Gibsoa  v.  leyea,  STT  ;  Whichcole  d.  Lanrence, 
3  Vee.  710 ;  Camp.bell  v.  Walker,  6  Vea.  018  ;  Ayliffe  v.  Murraj,  2  Aik. 
R.  69 ;  Hawky  v.  Cramer,  4  Cowen,  R.  717  ;  Van  Epps  e.  Van  Eppi, 
9  Paige,  R.  307  ;  Scott  v.  Daris,  4  MjIdq  Si,  Cnig,  87. 

1  See  Fox  r.  Mackrelh,  2  Brown,  Ch.  B.  400 ;  8.  C.  2  Cm,  R.  320, 
327 ;  Prevoat  e.  Gralz,  1  Peiera,  Cir .  R.  3G7,  308  ;  S.  C,  B  Wheat.  R. 
481;  HamUlon  v.  Wright,  e  Clark  &  Fin.  Ui,  133;  Edward  v.  Mey- 
lick,  2  Hare,  R.  EC,  68  :  Hanlej  d.  Cramer,  4  Co<ren,  R.  717.  Qucere, 
does  ih6  doctrine  exiend  lo  all  purchasea  made  by  a  iruatea  from  ihe 
cattd  qvt  iruit,  oi  is  it  limited  to  purchases  of  the  irast  eeiaie ! 

1  See  Newland  on  Contracts,  ch.  33,  p.  461  ;  Ex  parte  Lacey,  6  Tea. 
025,  63S  ;  I  Madd.  Cb.  Pr.  92,  93  ;  CheBlerfield  tr.  JinsseD,  3  Ves.  138. 

3  See  Campbell  o.  Walker,  S  Vea.  678  :   13  Ves.  601. 

*  Ex  parte  James,  8  Ves.  837,  345  ;  Et  parte  Bennett,  10  Ves.  881, 
385 ;  Cane  e.  Lord  Allen,  2  DoW,  R.  289,  2H9  ;  Dobaon  «.  Race;, 
3  Sandf.  61 ;  Slade  v.  Van  Vechten,  11  Paige,  31.;  Ante,  ^  311. 
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quecces.  The  cestui  que  trust  is  not  bound  to  prove, 
nor  is  the  Court  bound  to  decide,  that  the  trustee  has 
^ade  a  bargain  advantageous  to  himself.  The  fact 
may  be  so ;  and  yet  the  party  not  have  it  in  his  power 
distinctly  and  clearly  to  show  it.  There  may  hd  fraud ; 
and  yet  the  party  not  be  able  to  show  it.  It  is  to 
guard  against  this  uncertainty  and  hazard  of  abuse, 
and  to  remove  the  trustee  from  temptation,  that  the 
rule  does,  and  will  permit  the  cesitd  que  trust  to  come 
at  his  own  optioD,  and,  without  showing  essential 
injury,  to  insist  upon  haviog  the  experiment  of  another 
B^e.'  So  that  in  fact,  in  all  cases,  where  a  purchase 
has  been  made  by  a  trustee  on  his  own  account  of  the 
estate  of  his  cestui  que  trust,  although  sold  at  public 
anctioQ,  it  is  in  the  option  of  the  ceatta  que  trust,  jto  set 
aside  the  sale,  whether  land  fide  made  or  not.'  So  a 
trustee  will  not  be  permitted  to  obtain  any  profit  or 
advantage  to  himself  in  managing  the  concerns  of  the 
eesivi  que  tnut,  but  whatever  benefits  or  profits  are 
obtained,  will  belong  exclusively  to  the  cetiui  que  trust? 
In  short,  it  may  be  laid  down  as  a  general  rule,  that  a 
trustee  is  bound  not  to  do  any  tiling,  which  can  place 
him  in  a  position  inconsistent  with  the  interests  of  the 
trust,  or  which  have  a  tendency  to  interfere  with  his 
duty  in  discharging  it*    And  this  doctrine  applies, 


1  DavoDfl  «.  F&RDing,  9  Johoa.  Ch.  Rep.  253,  vheie  Mr.  Chancelloi 
Kent  hu  ezamiDed  the  cues  wilh  &  most  exemplacy  dili^^ence.  £x  pane 
Bennett,  ID  Tea.  361,  385, 386  ;  Ante,  ^311  ;  Michaud  o.  Girod,  4  How< 
ara.  Sup.  Ct.  R.  503. 

-  *  Campbell  v.  W&lker,  5  Yea.  678, 680  ;  13  Ves.  SOI ;  E<  pute  Licey, 
6  Yes.  635;  Ex  pute  Bennett,  10  Vea.  381,385,  386;  Motm  r.  Rot*!, 
13  Vea.  355 ;  Whitcomb  v.  Mioehin,  5  Madd.  R.  91 ;  Bell's  Snpple- 
«ent,  p.  II,  13. 

3  Sasgar  D.  Wilson,  4  Serg.  &  Watts,  IDS. 

4  HamUlon  tr.  Wnghl,  ft  Clark  &.  Finndl.  R.  Ill,  133. 

m.  JVR.  —  TOL.  I.  31 
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not  only  to  trastees  strictly  so  called,  but  to  other  per- 
sons staiidiog  ID  like  situation ;  such  as  assignees  and 
solicitors  of  a  bankrupt  or  insolvent  estate,  yiho  are, 
never  permitted  to  become  purchasers  at  the  sale  of 
the  bankrupt  or  insolvent  estate.'  It  applies  in  like 
manner  to  executors  and  administrators,  who  are  not 
permitted  to  purchase  up  the  debts  of  the  deceased  on 
their  own  account;  bu^  whatever  advantage  is  thus 
derived  by  them,  by  purchases  at  an  undue  value,  is 
for  the  common  benefit  of  the  estate.*  Indeed,  the 
doctrine  may  be  more  broadly  stated ;  that  executors 
or  administrators  will  not  be  permitted,  under  any  cir- 
cumstances,'  to  derive  a  personal  benefit  jErom  the  man- 
ner, in  which  they  transact  the  basiness,  or  manage  the 
assets,  of  the  estate.*  And  if  a  trustee  misapply  the 
funds  of  his  ceattd  gue  trmt  or  beneficiary,  and  purchase 
a  judgment  or  other  Becnrity  therewith,  the  latter  has 


1  Ex  patU  Licey,  6  Tea.  635 ;  Ex  p»rte  James,  8  Te«.  337 ;  £i  parte 
Bennett,  10  V«b.  381 ;  Davone  t>.  Fanning,  3  Johns.  Cb.  R.  »S2  ;  Lady 
Ormond  c.  Hntehinson,  13  Ves.  47 ;  Harrison  v.  Monk,  10  Ala.  IBS ; 
Cram  v.  MilcheH,  1  Sandf.  Ch.  £51 ;  Farnam  v.  Brooka,  QPick.  302. 

a  Ex  parte  Lieej,  6  Yea.  628  ;  Ex  parte  James,  8  Vea.  310 ;  Gteee  o. 
Winter,  1  Johns.  Ch.  S.  27 ;  Forbes  p.  Ross,  2  Bio.  Ch.  R.  430 ;  Haw- 
ley  V.  Maacias,  7  Johns.  Ch.  B.  174. 

3  Gieen  tr.  Sargent,  S3  Venn.  46Q. 

4  Schieffelio  v.  Stewart,  1  Johns.  Ch.  R.  620 ;  Brown  c.  Brewerton, 
4  Johns.  Ch.  R.  303  ;  4  Dow,  Par],  K  131 ;  Evulson  v.  Tappan,  I  Johns. 
.Ch.  R.  497  ;  Hawley  t..  Mancios,  7  Johns.  Ch.  E.  174  ;  Cook  p.  Coo- 
liogtJdge,  Jac  R.  607,  621  ;  Ward  v.  Smith,  3  Saitdf.  593  ;  Michand 
V.  Girod,  4  How.  U.  S.  R.  504  ;  Fainter  v.  Henderaoa,  7  Barr,  48 ; 
Jeremy  on  Equity  Juiiad.  B.  l,ch.  1,  ^  3,  p.  142,  &c. ;  I  Fonbl.  Eq.  B. 
2,  ch.  7,  ^  6,  note  (;>) ;  Id.  ^  7,  and  note  <r).  TrusUes  are  not  volunta- 
rily allowed  a  compensation  in  England  f^x  their  Bcirices,  unless  apecially 
proTided  for  in  the  creation  of  the  trust ;  but  their  dolies  and  serrices  a^ 
treated  aa  gratttitous  aod  honorary.  A  different  rule  prevails  in  many,  tr 
not  all  of  the  States  of  this  Union.     See  Post,  ^  136^ 
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an  electioQ  to  take  such  judgment  or  secarity  or  to 
call  upon  the  trustee  to  make  good  the  original  fiAid.^ 

$  323.  There  are  many  other  cases  of  persons, 
standing,  in  regard  to  each  other,  ip  the  like  confi- 
dential relations,  in  which  similar  principles  apply. 
Among  these  may  be  enumerated  Ihe  c^ses,  which 
arise  from  the  relation  of  landlord  and  tenant,  of 
partner  and  partner,  of  principal  and  snrety,  and  var 
rions  others,  where  mutual  agencies,  rights,  and  dirties 
are  created  between  the  parties  by  their  own  volun- 
tary acts,  or  by  operation  of  law.  Bat  it  would 
occupy  too  much  space  to  go  over  them  at  large ; 
and  most  of  them  are  resolvable  into  the  principles 
already  commented  on.*  On  ■  the  whole,  the  doctrine 
may  be  generally  stated  that  wherever  confidence  is 
reposed,  and  one  party  has  it  in  his  power,  in  a  secret 
manner,  for  his  own  advantage,  to<  sacrifice  those  in- 
terests, which  he  is  bound  to  protect,-  he  will  not  be 
permitted  to  hold  any  such'  advantage.^ 

}  324,  The  case  of  principal  and  surety,  however, 
as  a  striking  illustration  of  this  doctrine,  may  be 
briefly  referred  to.  The  contract  of  suretyship  im- 
ports entire  good  faith  and  confidence  between  the 
parties  in  regard  to  the  whole  transaction.  Any 
concealment  of  material  facts,  or  any  express  or  im- 
plied misrepresentation  of  such  facts,  or  any  undue 
advantage  taken  of  the  surety  by  the  creditor,  either 


1  Steele  v.  Babcock,  1  HOI,  (N.  T.)  E.  537. 

*  See  1  HoTeDdea  .on  Ftbd^s,  cb.  8,  p.  IS0,  309 ;  Id.  to).  2,  ch.  30, 
p.  163,  ch.  SI,  p.  171 ;  Mftddefmd  v.  Autwick,  1  Sira.  R.  89 ;  1  Chitty, 
Big.  Fraad,  tu.  ;  Oliver  v.  Couit,  8  Fiiee,  R.  137  ;  Funun  «.  Btooka, 
9  Pick.  R.  S13. 

3  Jeremy  oa  £q.  Jiifiid.  B.  3,  Pi.  S,  ch.  3,  ^  2,  p.  395 ;  Griffiths  o. 
fiobins,  3  Madd.  R.  191. 
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by  surprise,  or  by  withholding  proper  information,  will 
undoubtedly  furnish  a  sufficient  ground  to  invalidate 
the  contract  Upon  the  same  ground,  the  creditor  is, 
in  all  subsequent  transactions  with  the  debtor,  bound 
to  equal  good  faith  to  the  sarety.^  If  any  stipula- 
tions, therafore,  are  made  between  the  creditor  and 
the  debtor,  which  are  not  communicated  'to  the  surety, 
and  are  iocoDsistent  with  the  terms  of  his  contract,  «r 
are  prejudicial  to  his  interests  therein,  they  will  operate 
as  a  virtual  discharge  of  the  surety  from  the  obligation 
of  his  contract;"  And,  on  the  other  hand,  if  any  stipu- 
lations for  additional  security,  or  other  advantages,  are 
obtained  between  the  creditor  and  the  debtor,  the 
snrety  is  entitled  to  the  fnllest  benefit  of  them.^ 

^  325.  Indeed  the  proposition  may  be  stated  in  a 
more  general  form ;  that  if  a  creditor  does  any  act 
injurious  lo  the  soiety,  or  inconsistent  with  his  rights, 
or  if  he  omits  to  do  any  act,  when  required  by  the 
surety,  which  his  duty  enjoins  him  to  do,  and  the 
omission  proves  injurious  to'  the  surety;  in  all  such 
cases  the  latter  will  be  discharged,  and  he  may  set  up 
such  conduct  as  a  defence  to  any  suit  brought  ag^nst 
him,  if  not  at  law,  at  all  events  in  Equity.* 


I  See  Cecil  v.  FIbIbIow,  1  Analr.  R.  202  ;  Leicealer  v.  Boae,  4  East, 
R.  372^  Pidcock  c.  Biabop,  3  B.  As  Creisw.  605;  Owen  e.  Homan, 
3  Ed^.  LiLn  &,  Eq.  B.  121  ;  Smith  d.  Bank  of  Scotland,  1  Dow,  R.  272 ; 
Bank  of  United  Slates  t>.  Etting,  11  Wheat.  R.  69. 

B  See  King  e.  Baldwin,  3  Johns.  Ch.  R.  554,  and  ^e  cues  tber«  eiled  ; 
S.  0.  17  Johns.  R.  384  ;  Bonai  v.  Macdonald,  1  Eng.  Law  &  Eq.  R.  1  ; 
Nisbet  V.  Smith,  2  Bio.  Ch.  R.  583. 

3  Hajea  v.  Ward,  4  JohoB.  Ch.  R.  123  ;  Mayhew  v.  Crickett,  2  Swanat 
R.  186,  and  the  authorities  cited,  p.  IBl,  note  (a)  ;  Boulibee  c.  StubiM, 
IB  Ves.  33 ;  El  parte  Rosbfoiih,  10  Yea.  409,  421 ;  Post,  ^  490. 

*  The  propositioD  is  thaa  qaalified,  becauae  in  a  variety  of  caaea  it  is 
oeitainl;  lerj  qaesliooabte,  whether  the  defence  can  be  aseerled  at  law ; 
though  there  is  oo  doubl  that  it  can  bs  assened  in  all  caaes  in  Equity. 
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$  326.  It  ia  upoQ  this  ground,  that  if  a  creditor,  with- 
out any  communication  with  the  surety,  and  assent  on 
his  part,  should  ailenvarda  enter  into  any  new  con- 
tract with  the  principal,  inconsistent  with  the  former 
contract,  or  should  stipulate,  in  a  binding  manner, 
upon  a  sufficient  consideration,  for  further  delay  and 
postponement  of  the  day  of  payment  of  the  debt, 
that  will  operate  in  Equity  as  a  discharge  of  tho' 
surety.'  But  there  is  no  positive  duty  incumbent  on 
the  creditor,  to  prosecute  measures  of  active  dili- 
gence j  and,  therefore,  mere  delay  on  his  part,  (at 
least,  if  some  other  Equity  does  not  interfere,)  unac- 
companied by  any  valid  contract,  for  such  delay  wiU 
not  amount  to  laches,  so  as  to  discharge  the  surety.' 
On  the  other  hand,  if  the  creditor  has  any  security 
from  the  debtor,  and  he  parts  with  it,  without  Com- 
munication with  the. surety,  or  by  his   gross  negU- 


It  hu,  indeed,  been  ittd,  b;  %  learned  Court,  ihat  there  is  oothieg  in  the 
nature  of  a  dereoce  by  a  surety,  to  make  it  peculiarly  a  subject  of  Equity 
jurisdiction ;  aod  (hat,  nhatever  would  exonerate  s  sniety  ie  one  Court, 
oag'ht  to  ezonetale  him  in  the  other.  The  People  ir.  Janaeen,  7  Johns. 
Bep.  332 ;  S.  P.  2  Johns.  Ch.  R.  664,  657.  Hut  this  doctrine  does  not 
•eeoi  to  he  UDireisBlly  adopted ;  and  Artainly  it  has  not  been  acted  upon 
in  Eaglaod  to  the  extent  which  its  tenns  seem  lo  import.  See  Theobald 
on  Principal  and  Surely,  p- 117  to  133. 

1  Skipf.  Hoey,  3  Alk.  91;  Boultbee  e.  Stubbs,  IB  Tea.  30;  Ludlo^ 
v.  Simond,  2  Cain.  Cas.  Err.  1 ;  Kins  v.  Baldwin,  3  Johns.  Ch.  R.  631 ; 
17  Johns.  R.  384  ;  Ez  parte  GiSbrd,  6  Ves.  805  ;  Rees  v.  Berrington, 
I  Ves.  jr.  640;  2  White  &  Todor'a  Eq.  Lead.  Cas.  707,  and  notes; 
Stake  V.  White,  1  Yoonge  &  Coll.  4S0.  Qucere,  whether  a  sorety  on  a 
bond  for  the  fidelity  of  a  parly  for  an  indefiDite  period  can,  by  notice  lo 
the  obligee,  lermiaaie  his  liability.  See  Goidon  v.  Gordon,  2  Sim.  R, 
253  ;  S.  C.  4  Rasa.  R.  681 ;  Bonser  v.  Cox,  6  BeaTan,  R.  379. 

B  Wright  V.  Simpaon,  6  Ves.  734 ;  Heath  v,  Hay,  1  Y.  &  Jerr.  434  ; 
United  Slates  v.  Kirhpalrick,  9  Wheal.  R.  720  ;  McLemore  v.  Powell, 
12  Wheat.  R.  651 ;  Jottyn  v.  Smith,  3  Weston,  (Verm.)  R.  353. 
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gence  it  is  ■lost,*   that  will   operate,  at  least  to  ibe 
value  of  the  security,  to  discharge  Uie  surety'." 

S  327.  Sureties,  dso,  are  entitled  to  come  into  a 
Court  of  Equity,  after  a  debt  has  become  due,  to  com- 
pel the  debtor  to  exonerate  them  from  their  liability, 
by  paying  the  debt.'  And  although  (as  we  have  seen) 
the  credit<ir  is  not  bound  by  his  general  duty  to 
active  diligence  in  -  collecting  the  debt,  yet  it  has 
been  said  that  a  surety,  when  the  debt  has'  become 
due,  may  come  into  Equity,  and  compel  the  creditor 
to  sue  for,  and  collect  the  debt  from,  the  principal ; 
at  least,  if  he  will  indemnify  the  creditor  against 
the  risk,  delay,  and  expense  of  the  Bait*  But, 
whether  'the  surety  can  thus  compel  the  creditor  to 
sae  the  principal,  or  not,  he  has  a  clear  right,  upon 
paying  the  debt  to  the  principal,  to  be  substituted  in 
the  place  of  the  creditor,  as  to  all  securities,  held  by 
the  latter  for  -the  debt,  and  to  have  the  same  benefit, 
that  he  would  have  therein."  This,  however,  is  not  the 
place  to  consider  at  large  the  general  rights  and 
duties  of  persons  standing  in  the  relation  of  creditors, 


1  [But  see  L»ng  o.  BrsTard,  3  Slrobh.  Eq.  R,  59,  where  it  was  held  tbM 
the  neglect  of  the  creditor  to  record  a.  iDorlgage  given  bj  the  principal 
fcbtor,  lo  lecoTer  the  debt,  did  not  discharge  ihe  sntely. '  See,  also, 
PickenB  ».  FhineT,  12  S.  Si  M.  468,  535.] 

3  Mii;hew  r.  CiiekeCt,  3  Stranst.  R.  185,  191,  and  Dote  (a);  Iaw  v. 
Eaat  India  Company,  4  Yea.  833  ;  Capel  v.  Bailer,  2  Sim.  &  Stu.  R. 
457  ;  See  alee  SehroeppelL  e.  Shaw,  3  Comat.  490. 

3  Nisbet  e.  Smith,  S  Bro.  Ch.  R.  679 ;  Lee  v.  Brook,  Moseley,  R.  318 ; 
Cos  V.  Tyson,  1  Turn.  &  Rnsa.  R.  395. 

*  Hayes  v.  Ward,  4  Johns.  Ch.  B.  1S3,  131,  132 ;  King  e.  Baldwin,  . 
2  Johns.  Ch.  R.  554  ;  S.  C.  17  Johns.  Rep.  S84  ;  Wright  b.  Simpson, 
6Tes.  784;  Bishop  e.  Day,  3  Weston,  (Verm.)  R.  81. 

S  See  Langthorno  v.  Swinbnme,  14  Yes.  162  )  Wright  v.  Morlej,  II 
Yea.  IS,  S3  ;  Hayes  v.  Waid,  4  Johns.  Ch.  B.  123. 
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debtors,  and  sureties;  and  we  shall  bave  occasion 
again  to  advert  to  the  subject,  when  considering  tbe 
marshalling  of  securities  in  favor  of  sureties.' 

$  328.  Let  US  now  pass  to  the  consideration  of  the 
third  class  of  constructive  frauds,  combining,  in  some 
degree,  the  ingredients'  of  the  others,  but  prohibited 
mainly,  because  they  unconscientiously  compjomit,  or 
injuriously  affect,  the  private  rights,  interests,  or  duties 
of  the  parties  themselves,  or  operate  substantiEdly  as 
frauds  upon  the  private  rights,  interests,  duties,  or 
intentions  «£  third  persons. 

(  329.  With  regard  to  this  last  class,  much  that  has 
been  already  stated,  under  l^e  preceding  head  of  posi- 
tive or  actual  fraud,  as  to  unconscionable  advantages, 
overreaching,  imposition,  undue  influence^  and  fiduciary 
situations,  may  well  be  applied  here,  although  certainly 
with  diminished  force,  as  the  remarks  there  made  did 
'not  turn  exclusively  upon  constructive  fraud. 

S"  330.  To  this  same  class  may  also  be  referred  many 
of  the  cases  arisiug  under  the  Statute  of  Frauds,^ 
w^ich  requires  certain  contracts  to  be  in  writing,  in 
order  to  give  them  validity.  In  the  construction  of 
that  statute,  a  general  principle  has  been  adopted,  that, 
as  it  is  designed  as  a  protection  against  ii-and,  it  shall 
never  be  allowed  to  be  set  up  as  a  protection  and  sup- 
port of  fraud.  Hence,  in  a  variety,  of  cases,  where  ' 
from  fraud,  imposition,  or  mistake,  a  contract  of  this 
sort  has  not  been  reduced  to  writing,  but  has  been  suf- 
fered to  rest  in  confidence  or  in  parol  communications 
between  the  {larties.  Courts  of  Equity  will  enforce  it 
against  the  party,  guilty  of  a  breach  of  confidence. 


1  Poat,  ^  499, 1S03,  637.  »  SUt.  89  Cbarlw  II.,  ch.  3,  ^  I,  4. 
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who  attempts  to  sbeltei  himself  behiad  the  provisions 
of  the  statate.^  Some  iostaDces  of  this  sort  have  been 
already  mentioiied :  and  others  again  will  occoi  in  the 
sabsequeht  pages.' 

$  S31.  And,  here,  we  may  apply  the  remark,  that 
the  proper  jurisdiction  of  Courts  of  Equity  is  to  take 
every  one's  ac^  according  to  conscience,  and  not  to  snf- 
fer  undue  advantage  to  be  taken  of  the  strict  forma  of 
law,  or  of  positive  rules.'  Hence  it  is,  that^  enen  if 
there  be  no  proof  of  fraud  or  imposition ;  yet,  if,  upon 
the  whole  circumstances,  the  contract  appears  to  be 
grossly  against  conscience,  or  grossly  anreasonable  and 
oppressive.  Courts  of  Equity  will  sometimes  interfere 
and  grant  relief;*  although  they  certainly  are  very 
cautious  of  interfering,  unless  upon  very  strong  cir^ 
cumstances."  But  the  mere  fact,  that  the  bargain  is  a 
very  hard  or  unreasonable  one,  is  not,  generdly,  suffi- 
cient, ^er  9e,  to  induce  these  Courts  to  interfere."  And,' 
indeed,  it  will  be  found,  that  there  are  very  few  cases 


>  See  3  Wooddes.  Lect.  57,  p.  431,  439  ;  Honieoute  v.  U&iwall,  1  F. 
TViU.  619,  0SO;  1  Eq.  Abhdg.  19;  Attoiuej-Oenenl  e.  Sitwdl,  1 
Tounge  b  Coll.  683 ;  Aots,  }  157,  16  L,  tni  note. 

9  ADle,  ^  158 ;  Post,  $  374,  752  to  766. 

3  CheBteTfield  v.  JanMsn,  3  Ves.  137,  argaeado. 

*  Nolt  V.  Hill,  1  Vera.  B.  167,  Sll ;  S.  C.  S  Tern.  SB ;  Beuif  t>.  Pitt, 
3  Vera.  11 ;  Cheateifield  v.  JanHea,  3  Vee.  115,  148, 154, 155,  158  ; 
TwiHtleton  V.  Griffith,  1  P.  Will.  310  ;  Cole  v.  GibboM,  3  P.  Will.  290  ; 
Bowes  V.  Heap!,  3  Yea.  tc  B.  117  ;  Gwpas  t>.  Hetloo,  I  Bio.  Ch.  R. 
1  {  CoIUdi  o.  Hue,  3  Bligta,  B.  106,  N.  S. 

S  In  loine  caaes  of  gtosaly  QoraaBonabls  coatracts,  lelief  may  be  had, 
even  at  law ;  aa  in  the  cue  of  a  coatiact  to  pay  for  a  Korae  a  barlej'Coin 
a  null  doubling  it  OTeTj  nail,  and  there  were  tbirtj-two  dsUs  in  the  shoea 
of  the  hone,  lamea  p.  Morgan,  1  Ler.  Ill,  cited  3  Ves. 155;  I  Aik. 
351,  352  ;  Whalley  v.  Wballej,  3  filigh,  R.  1. 

e  Willie  V.  Jeroegan,  3  Atk.  251,  S53.  See  1  Fonbl.  Eq.  B.  I,  oh.  3, 
^  10,  and  note  (A)  ;  Proof  v.  Hinea,  Caa.  T.  Talb.  Ill ;  Ramsbotlom  v. 
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Dot  infected  with  positive  or  actual  fraud,  in  which 
they  do  interfere,  except  where  the  parties  stand  in 
some  very  peculiar  predicament  and,  in  some  sort, 
□nder  the  protection  of  the  law,  from  age,  or  character, 
01  relationship.' 

§  332.  One  of  the  most  striking  cases,  in  whiph  the 
Coarts  interfere,  ia  in  favor  of  a  very  gallant,  but 
strangely  improvident  class  of  men,  who  seem  to  have 
mixed  up  in  their  character  qualities  of  very  opposite 
natures,  and.  who  seem,  from  their  habits,  to  require 
guardianship  during  the  whole  course  of  Uieir  lives  j 
having  at  the  same  time  great  generosity,  credulity, 
extravagance,  heedlessness,  and  bravery.  Of  course, 
it  will  be  at  once  understood,  that  we  here  speak  of 
Gommoa  sailors,  in  the  mercantile  au4  naval  service. 
Courts  of  Equity  are  always  disposed  to  take  an  indul- 
gent consideration  of  their  interests,  and  to  treat  them 
in  the  same  light  with  which  young  heirs  and  expect- 
ants are  regarded.  .Hence  'it  is,  that  contracts  of 
seamen  respecting  their  wages  and  prize-money*  are 
watched  with  great  jealousy ;  and  are  generally  relier- 
able  whenever  any  inequality  appears  in  the  bar- 
gain, or  any  undue  advantage  has  been  taken."  It 
has  been  remarked,  by  a  learned  Judge,  that  this  title 


Pukei,  6  Haddock,  R.  6  ;  Q  SwanstoD,  S.  147.  nole  (a),  and  eHpecUllr 
under  page  150,  the  Beporter'B  citation  ftom  Lord  Nottingham's  MS.  of 
the  caM  of  Beiney  o.  PitI,  and  the  lemarkB  of  Lotd  Hatdwicke  on  Ihia 
case,  in  1  Aik.  R.  359,  and  2  Ves.  157  ;  FrecmitD  v.  Bishop,  3  Atk.  39. 

1  See  Hugaenin  e.  Basley,  14  Vea.  271.  And  see  Mr.  Swanslon'a 
Talaabla  nole  to  Diria  v.  Thike  of  Marlborough,  Q  Snaosi.  147,  nole  (a)  ; 
Jeretby  on  Eqniij  Joriad.  B.  Q,  Ft.  9,  ch.  3,  ^  4,  p.  3B9;  Thornhill  v. 
EvaDB,  3  Atk.  R.  330. 

'  See  the  aaihorilies  on  the  Bobject  of  eontracle  with  seamen,  fiHIf  col- 
lected in  the  work  on  ConttaeiB,  bj  Prof.  Pbtbods,  Vol.  1. 


byGooglc 


370  EQUITY   JOBISPEDDEHCE.  [CH.  VH. 

to  relief  arises  from  a  general  head  of  Equity,  partly 
on  accouDt  of  the  persons,  with  whom  the  transaction 
is  had,  and  partly  on  acconnt  of  the  value  of  the  tiling 
purchased.'  And,  he  added,  that  he  was  waiianted  in 
saying,  that  they  were  to  be  viewed  in  as  favorable  a 
light  as  young  heirs  are,  by  what  has  been  often  said 
in  cases  of  this  kind,  and  what  has  been  done  by  the 
Legislature  itself,  which  has  considered  them  as  a  class 
of  men,  loose,  and  unthinking,  who  will,  almost  for 
nothing,  part  with  what  they  have  acquired,  perhaps, 
with  their  blood.^ 

§  333.  But  the  great  class  of  cases,  in  which  relief 
is  granted,  under  this  third  head  of  constructive  fraud, 
is  that,  where  the  contract  or  other  act  is  substauHally 
a  fraud  upon  th«  rights,  interests,  daties,  or  intentions 
of  third  persons.  And,  here,  the  general  rule  is,  that 
particular  persons,  in  contracts  and  other  acts,  shall  not 
only  transact  botid  fide  between  themselves,  but  shall 
not  transact  joald  fid»  in'respect-to  other  persons,  who 
stand  ia  such  a  relation  to  either,  as  to  be  affected  by 
the  contract  or  the  consequences  of  it^  And,  as  the 
rest  of  mankind,  besides  the  parties  contracting,  are 


1  Sir  Thomu  Clarke,  in  Hove  s.  Wheldon,  3  Ves.  616,  618 ;  I  Fonbl. 
Eq.  B.  1,  ch.  9,  4  12,  note  (*) ;  Jeremy  on  Eq.  Juriad.  B.  3,  Pt.  3,  ch.  3, 
51,p.«l;  3  P.  Will.l31,Cox'inote  (1);  Tajlor  u.  Rochfort,  2  Ve*. 
3ei;B3ldwiDt>.  Roohfort,  1  V^ils.  R.  339.  — Yet  it  is  obTiong,  that  Lord 
Hardwicke,in  Cheaterfield  v.  JaoMen,  3  Vea.  137,  did  not  eontemplate 
them  M  enUtled  to  such  peculiai  protection  ;  for  be  puU  tbeit  oau  as  not 
lelievable.  "  The  conliactB  of  Bailors,  selling  theii  shares  berore  tbey 
knew  what  they  were,  could  not  be  nt  aside  here."  But  see  the  cases 
in  1  VPilBon,  R.  339  ;  3  Vea.  SIS. 

'  Hone  V.  Wheldon,  3  Ves.  &1S.  Sse,  also,  the  admirable  opinion  of 
Lord  Slonell,  ia  the  Juliana,  3  Hagg.  Adm.  Rep.  604.  Bat  see  Griffith 
B.  Sprailey,  I  Cox.  R.  383. 

3  Per  Lord  Hardwioke,  in  ChesteifieM  v.  Janaaca,  9  Tes.  156,  157. 
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coDcerned,  the  rule  is  properly  said  to  be  governed  by 
public  utility.^ 

§  334.  It  is  upon  this  ground  that  relief  has  been 
constantly  granted,  in  vrhat  are  called  catching  bar- 
gains witii  heirs,  reversioners,  and  expectants,  daring 
the  life~  of  their  parents  or  other  ancestors.'  Many, 
and,  indeed,  most  of  these  cases,  (as  has  been  pointedly 
remarked  by  Lord  Eardwicke,)  "have  been  mixed 
cases,  compounded  of  almost  every  species  of  fraud ; 
there  being  sometimes  proof  of  actual  fraud,  which  is 
always  decisive.  There  is  always  fraud  presumed  or 
inferred  from  the  circumstanoes  or  conditions  of  the 
parties  contracting,  from  weakness  on  one  side,  and 
usury  on  the  other,  or  extortion  or  advantage  taken  of 
that  weakness.  There  has  always  been  an  appearance 
of  fraud  from  the  nature  of  the  bargain,  even  if  there 
be  no  proof  of  any  circumvention,  but  merely  from 
the  intrinsic  unconscionableness  of  the  bargain.  In 
most  of  these  cases  have  concurred  deceit  and  illusion 
on  othert  persons,  not  privy  to  the  fraudulent  agree- 
ment The  father,  ancestor,  or  lelatiou  from  whom 
was  the  expectation  of  the  estate,  has  been  kept  in 
the  dark.  The  heir  or  expectant  has  been  kept  from 
disclosing  his  circumstances,  and  resorting  to  them  for 
advice,  which  might  have  tended  to  his  relief,  and 
also  reformation.  This  misleads  the  ancestor,  who 
has  been  seduced  to  leave  his  estate,  not  to  his'heir  or 


1  CheateiGeld  v.  JansssD,  2  Ves.  156,  157  ;  1  Madd.  Ch.  Pr.  97,  98, 
99,  SU  ;  1  £q.  Abridg.  90,  &c. 

>  1  Fonbl.  Eq.  B.  1,  ch.  2,  ^  13,  and  note  {i)  ;  Jeiemj  on  Eq.  Jaiiad. 
B.  3,  P(.  2,  ch.  3,  (  4,  p.  397,  &c. ;  Davis  e.  Duke  of  Marlborough, 
2  Snanat.  R.  147,  151,  1S3,  169, 174. 
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family,  but  to  a  Bet  of  artful  peisous,  who  have  divided 
the  spoil  beforehand." ' 

§  335.  Strong  as  this  language  may  appear,  it  is 
Mly  borne  out  by  the  general  complexion  of  the  cases 
in  which  relief  has  been  afforded.  Actual  fraud,  in- 
deed, has  not  unfrequently  been  repelled.'  But  there 
has  always  been  constructive  fraud,  the  nature  and 
circumstances  of  the  transaction  being  an  imposition 
and  deceit  upon  third  persons,  who  were  not  parties  to 
it  The  relief  is  founded  in  part  upon  the  policy 
of  maintaining  parental  and  quasi  parental  authority, 
and  preventing  the  waste  of  family  estates.  It  is  also 
founded  in  part  upon  an  enlarged  equity,  flowing  from 
the  principles  of  natural  justice ;  upon  the  equity  of 
protecting  heedless  and  necessitous  persons  against 
the  designs  of  that  calculating  rapacity,  which  tlie 
law  constantly  discountenances ;  of  succoiiog  the  dis- 
tress frequently  incident  to  the  owners  of  unprofitable 
reversions,  and  of  guarding  against  the  improvidence 
with  which  men  are  commonly  disposed  t9  sacrifice 
the  future  to  the  present,  especially  when  young,  rash, 
and  dissolute.' 

§  336.  Indeed,  in  cases  of  this  sort,  Courts  of  Equity 
have  extended  a  degree  of  protection  to  the  parties. 


1  £.or4  Haidnicke,  in  ChesteiGeld  v.  Janssen,  2  Tes.  157;  Eul  of 
Aldboiough  t.  Frye,  7  Claik  &  Fmoel.  436. 

a  BovMcHeaps,  S  Vea.  &  Beam.  117,  119;  Pueock  v.  ETaas,  16 
Ves.  fil2. 

3  See  Davis  t>.  Duke  of  Marlborough,  3  SwaoatOD,  147, 148,  the  Report' 
et's  note  ;  TwutleloD  d.  Griffith,  1  P.  Will.  310  ;  Cole  v.  Gibbons,  1  F. 
Will.  293  i  Bangh  v.  Price,  1  WiU.  R.  320  ;  2  Ve».  144,  155  ;  Barnatd- 
islon  D.  Lingood,  S  Atk.  135,  136  ;  Bowes  v.  Heaps,  3  Ves.  &  Beam.  117, 
119,120;  WalmeBly  V.  Booth,  3  Atk.  37,  S8  ;  1  Madd.  Ch.  Pi.  97,  9B, 
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approaching  to  an  incapacity  to  bind  themselves  ahso- 
,  lutely  by  any  contract,  and,  as  it  were,  reducing  them 
to  the  situation  of  infants,  in  order  to  guard  them 
against  the  effects  of  their  own  conduct^  Hence  it  is, 
that,  in  all  cases  of  this  sort,  it  is  incumbent  upon  the 
party  dealing  with  the  heir,  or  expectant,  or  rever- 
sioner, to  establish,  not  merely,  that  there  is  no  fraud ; 
but,  (as  the  phrase  is)  to  make  good  the  bargain ;  that 
is,  to  show  that  a  fair  and  adequate  consideration,  has 
been  paid.°  For,  in  cases  of  this  sort,  (contrary  to  the 
general  rule,)  mere  inadequacy  of  price  or  compensap 
tion  is  suflBcient  to  set  aside  the  contract.'  The  relief 
is  granted  upon  the  general  principle  of  mischief  to  the 
public,  without  requiring  any  particular  evidence  of 
imposition,  unless  the  contract  is  shown  to  be  above  all 
exception.*  But  it  is  not  necessary,  in  cases  of  this 
sort,  to  establish  in  evidence  that  the  full  value  of  the 
reversionary  interest  or  other  expectancy  has  been 
given,  according  to  the  ordinary  tables  for  calculations 
of  this  sort.    It  will  be  sufficient  to  make  the  purchase 


I  Gw;nae  c.  Heilon,  1  Bio.  Ch.  R.  1,  9  ;  Peacock  o.  Eraoa,  10  Ves. 
518,  514. 

•>  Earl  of  AldboroDgh  t>.  Frye,  7  Clatk  &  Finoel.  436,  456.  In  this 
caao  Lord  CottenhuD  laid  :  "  It  appeara  lo  be  established  bj  seTeral  caMB 
that  vheie  a  parlj  deals  nith  an  expectant  heir,  the  ontis  it  upon  him  lo 
.shovr  that  he  gaTe  a  fair  price." 

3  Peacock  v.  Evana,  16  Vw.  612,  5H  ;  Gowland  v.  De  Faria,  17  Ves. 
30 ;  Benial  v.  Donegal,  1  Bligb,  (N.  S.)  694  ;  Hincksroan  v.  Smiib,  3 
Rasa.  B.  433  ;  Eatl  of  Aldborongh  t>.  Frye,  7  Clark  &  Fioiiell.  436  ; 
Edwards  e.  Browne,  3  Collyer,  R.  100. 

*  Walmesley  v.  Booth,  3  Atk.  28;  I  Madd.  Ch.  Pi.  97,98;  Sir  John 
Strange,  in  Chesterfield  v.  JaosseD,  3  Ves.  149 ;  Gnjone  v.  Heaton, 
1  Bro.  Ch.  K.  1,  9;  HtncksinaD  v.  Smiih,  3  Russ.  R.  433  jRyler.  Brown 
and  Swindell,  1  McCIel.  R.  619 ;  S.  C.  13  Price,  B.  758 ;  Earl  of  Ald- 
borongh t>.  Frye,  7  Clark  &  Finnel.  436,  466. 
««.  ma.  —  TOL.  1.  33 
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unlmpeacbable,  if  a  fair  ^rice,  or  the  fair  market 
price,  be  given  therefor,  at  the  time  of  the  dealing.' 

$  337-  The  doctrine  applies,  as  we  have  seen,  not 
merely  to  heirs  dealing  with  their  expectancies,  but 
to  reversioners  and  remaioder-meo,  dealing  with  pro- 
perty already  vested  in  them,  but  of  which  the  enjoy- 
ment is  future,  and  is,  therefore,  apt  to  be  under-esti- 
mated by  the  giddy,  the  necessitous,  the  improvident, 
and  the  young.'  According,  however,  to  the  decisions, 
age  does  not  seem  to  make  much  difference  as  to  the 
protection  afforded  to  expectant  heirs,  since  the  aim  of 
tiie  rule  is  chiefly  directed  to  prevent  deceit  and  im- 
position upon  parents  and  other  ancestors.'  And  in 
regard  to  reversioners  and  lemainder-men,  if  they  are 
at  the  time  necessitous,  aud  laboring  under  pecuniary 
distress  and  embarrassment,  an  equally  indulgent  pro- 
tection will  also  be  afforded  to  them.^ 

§  338.  The  ground  of  the  interposition  of  Courts  of 
Equity  in  cases  of  reversioners  and  remainder-men  has 
been  commented  on  by  a  late  learned  Judge,  mih 
great  clearness.  ''At  law,  and  in  Ikjuity  also,"  ( says 
he,)  ''generally  speaking,  a  man,  who  has  a  power  of 
disposition  over  Lis  property,  whether  he  sells  to  relieve 


1  Headin  v.  Bosher,  MeCM.  &  Tounge,  R.  89 ;  FolU  i>.  Cariis, 
1  Yoange,  B.  643  ;  Meriweathei  v.  HeTran,  8  B.  Monroe,  163 ;  Earl  of 
AldboioDgh  V.  Fi;e,  7  Ciark  &  Finoelt.  436,  468  to  461. 

3  Gawland  e.  De  Fsri*.  17  Yea.  30  ;  Peacock  v.  Eruia,  16  Vec.  CIS ; 
Mr.  SwanaloD'fl  Dote,  2  Snanaton,  147,  I4B  ;  1  Foobl.  Eq.  B.  1,  ch.  3, 
fj  13,  note  ik).    Bot  eee  Nichola  e.  Gould,  3  Ves.  4S2. 

3  Davis  t>.  Dake  of  Mulboroagh,  3  Swanat.  B.  151  ;  1  FonbI.Eq.  B.  1, 
ch.  S,  Ij  13,  note  (k) ;  Ormond  e.  Fitzroy,  3  P.  Will.  131 ;  Wiaeraan  c. 
Beake,  3  Vern.  B.  131. 

*  Ibid.;  Wood  P.  Abrey,  3  Madd.  R.  418,  433;  Cheaterfield  v.Juii- 
Ben,3  Yea.  157,  15S;  1  Atk.  353;  Gwynne  v.  Heaton,  1  firo.  Cb.  R. 
1,9. 
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his  necessities,  or  to  provide  for  the  couTenience  of  his 
family,  cannot  avoid  his  contract  upon  the  mere  ground 
of  inadequacy  of  price.  A  Court  of  Eqftity,  however, 
will  relieve  expectant  heirs  and  reversioners  from  dis- 
advantageous bargains.  In  the  earlier  cases  it  was 
held  necessary  to  show,  that  undue  advantage  was 
actually  taken  of  the  situation  of  such  persons.  But 
in  more  modem  times  it  has  been  considered,  not  only 
that  those  who  were  dealing  for  their  expectations,  but 
those  who  were  dealing  for  vested  remainders  also, 
were  so  exposed  to  imposition  and  hard  terms,  and  so 
much  in  the  power  of  those  with  whom  they  con- 
tracted, that  it  was  a  fit  rule  of  policy  to  impose  upon 
all  who  deal  with  expectant  heirs  and  reversioners,  the 
onus  of  proving  that  they  had  paid  a  fair  price ;  and 
otherwise  to  undo  tiieir  bargains,  and  compel  a  recon- 
veyance of  the  property  purchased.^  The  principle 
and  the  policy  of  the  rule  may  both  be  equally  ques- 
tionable. Sellers  of  reversions  are  not  necessarily  in 
the  power  of  those  with  whom  they  contract,  and  are 
not  necessarily  exposed  to  imposition  and  hard  terms. 
And  persons,  who  sell  their  expectations  and  reversions 
I  from  the  pressure  of  distress,  are  thrown  by  the  rule 
into  the  hands  of  those  who  are  likely  to  take  advan-' 
tage  of  their  situation ;  for  no  person  can  securely  deal 
with  them.  The  principle  of  the  rule  cannot,  however, 
be  applied  to  sales  of  reversions  by  auction.^    There 


>  8.  p.  Bowlree  v.  Wilsoa,  3  Mjlne  &  Keen,  340  ;  Nevrtwi  v.  Hant, 
i  Sim.  R.  611. 

*  Sir  John  Leach,  in  Sbell;  v.  Nash,  3  Madd.  S32.  And  see  Feaoock 
D.  Etana,  16  Vea.  S14,  SIS  ;  1  Madd.  Ch.  Pr.  98,  99.  —  Mr.  Swansion  ia 
of  opinion,  thit,  thoagh  the  priDciple  of  ihe  relief,  ftObrded  to  rereTBion* 
srs,  bj  iu  geDeralitjiBeema  loezlead  to  eferj  deacriptioa  of  persona, 
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beiDg  no  treaty  between  the  veador  and  the  parcfaaser, 
there  can  be  no  opportunity  for  fraud  or  imposition  on 
the  part  of  tfie  purchaser.  The  vendor  is  in  no  sense 
in  the  power  of  the  purchaser.  The  sale  at  auction  is 
evidence  of  the  market  price."  This  language,  how- 
ever, correct  as  it  may  he  in  its  application  to  the  case 
before  the  Coart,  where  the  purchaser  had  no  know- 
ledge of  the  vendor  or  his  circumstances,  or  even  knew 
his  name  until  after  the  purchase  at  public  auction  he 
applied  for  an  abstract  of  the  title,  most  not  be  inter- 
preted to  extend  to  all  cases  of  sales  at  public  auctionj 
and  especially  where  there  had  been  a  previous  treaty 
in  negotiation  between  the  vendor  and  the  purchaser 
or  a  private  sale,  and  the  embarrassment  and  distress, 
of  the  vendor  is  fully  known,  and  the  public  auction  is 
resorted  to  by  the  parties,  either  by  design  or  by  ma- 
nagement, to  cover  up  the  transaction,  or  to  disguise  its 
true  character  from  the  public.    To  make  the  sale  and 


dealing  for  or  with  &  reTenionuj  inleieat ;  yet  it  may  be  donbied, 
whether,  io  oideT  to  conetitatB  a.  tills  to  relief,  the  reveniooer  most  not 
also  combine  the  chuutei  of  Heir.  He  has  collected  and  cempaied  the 
cues.  Mr.  Fonblanqne  manifestly  doea  not  contempUte  any  such  limiis- 
tioa  of  the  doctrine.  He  a&ya  :  "  The  real  abject,  which  the  rule  pio- 
posea,  being  to  lestratn  the  anticipation  of  espectances,  which  must,  from 
ils  leiy  natoTe,  fiitnish  to  designing  men  an  opportunity  to  praciise  npon 
the  inexperience  oi  passion  of  a  dissipated  man,  its  operation  is  not  con- 
fined to  heirs,  but  extends  to  all  peisons,  the  pressure  of  whose  wants 
may  be  eonudered  as  obslnicting  the  eiercise  of  that  jadgment,  which 
might  otherwise  regulate  their  dealiogs."  1  Fonbl.£q.  B.  I,  ch.  4,  ^  12, 
note  [k).  In  Wood  t>.  Abiey,  3  Madd.  Rep.  433,  the  Vice-Chancellor 
said  :  "  The  policy  of  this  rule  as  to  rerersiDns  may  be  well  donbted ; 
and,  if  the  cases  were  looked  into,  it  might  be  found  that  \ho  role  was 
originally  referred  only  to  expectant  heiis,  and  not  to  reversioners. "  See 
also  Jeremy  on  Eq.  Jutisd.  B.  3,  Ft.  S,  ch.  3,  (  4,  p.  398, 399  ;  Hincks- 
man  d.  Smith,  3  Riugell,  R.  433.  See  also  Newton  v.  Hunt,  S  Sim.  R. 
311. 
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tte  purchase  of  the  reveraioa  valid,  under  any  circum- 
stances, it  should  clearly  appear  that  the  aaction  is 
free,  fair,  and  with  the  ordinary  precautions.'  The  rear 
son  is  plain.  Where  the  sale  at  public  auction  is  free, 
fair,  and  with  the  ordinary  precautions,  the  fair  market 
price  is  presumed  to  be  obtained.  But  if  the  sale  at 
public  auction  be  obtained  under  circumstances  which 
establish  clearly  that  the  fair  market  value  has  not 
been  obtained,  and  that  reasonable  precautions  and 
advertisements  have  not  been  used  for  this  purpose, 
and  that  the  parties  Lave  coDnived  in  such  a  manner 
as  to  make  the  sale  appear  to  be  a  public  and  a  free 
sale,  when  it  is  in  fact  a  mere  cover  of  a  private 
arrangement,  then  no  sooh  inference  can  arise  in  favor 
of  the  bona  fides  of  the'auction." 

§  339.  The  whole  doctrine  of  Courts  of  Equity,  with 
respect  to  expectant  heirs  and  reversioners,  and  others 
in  a  like  predicament,  assumes  that  the  one  party  is 
defenceless,  and  is  exposed  to  the  demands  of  the  other 
ander  the  pressure  of  necessity.  It  assumes,  also,  that 
there  is  a  direct  or  implied  fraud  upon  the  parent  or 
other  ancestor,  who,  from  ignorance  of  the  transaction, 
is  misled  into  a  false  confidence  in  the  disposition  of 
his  property.  Hence  it  should  seem,  that  one  material 
qualification  of  the  doctrine  is,  the  existence  of  such 
ignorance.  If,  therefore,  the  transaction  has  been  fully 
made  known  at  the  time  to  the  parent,  or  other  person, 
standing  in  heo  parentis;  as,  for  example,  to  the  person 
from  whom  the  ^es  successioms  is  entertained,  or  after 
the  expiraUon  of  whose  present  estate  the  reversionary 


■  Ibid. :  Post,  ^  347 ;  Eul  of  Aldborough  tr.  Frye,  7  Chik  &  Finnet. 
430,456,  460,  461,  4ae. 
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interest  is  to  become  vested  ia  possession,  and  it  is 
not  objected  to  by  hitn,  the  extraordinaiy  protection, 
generally  afforded  in  cases  of  this  sort  by  Courts  ot 
Equity,  wUl  be  withdrawn.  A  fortiori,  it  will  be  with- 
drawn, if  the  transaction  is  expressly  sanctioned  or 
adopted  by  such  parent,  or  other  person,  standing  i» 
loco  parentie}    And  it  has  been  strongly  said,  that  it 


1  King  V.  Hamlet,  4  Sim.  R.  183  ;  S.  C.  2  Mjlne  &  Keen,  473,  474. 
The  judgment  of  Lord  Biongbani,  in  this  cue,  on  (hia  point,  ia  very  able, 
snd  deserrea  &  thoroagh  examia&tlon.  His  Lordahip,  on  this  occsaion^ 
said  ;  "  Two  propoailioDa  I  lake  to  be  incontestable,  as  applicable  to  the 
doctrines  of  this  Court  npon  the  subject  of  an  expectant  heir  dealing'  with 
hia  expectancy,  and  aa  goTerning  mote  eapeciall;  the  present  question. 
First,  that  the  extiaotdinar;  proteelion,  given  in  the  genehd  case,  must 
be  withdrawn,  if  ii  shall  appeu  that  the  ttansaciioa  was  koowa  to  the 
father,  or  olhet  person  a\B.ai\aginloco parentis,  —  the  person,  for  example, 
from  whom  the  «p«  succasionis  was  entertained,  or  after  whom  the  re- 
versionai J  interest  was  to  become  Tested  in  possession,  —  efen  although 
aach  parent  or  othei  person  took  no  active  part  in  the  negotialioD  ;  pro- 
vided the  transaction  waa  not  opposed  bj  him,  and  bo  carried  through  in 
spite  of  him.  Secondly,  that,  if  the  heir  flies  off  from  the  transaction,  and 
becomes  opposed  to  him  with  whom  he  has  been  dealing,  and  repudiates 
the  whole  bargain,  he  mast  not,  in  an;  respect,  act  upon  it,  so  as  to  alter 
the  situaiion  of  the  other  party,  or  his  property  ;  at  least,  that  if  he  does 
BO,  the  proof  lies  upon  him  of  showing  that  he  did  ao  under  the  continu- 
ing preasare  of  the  same  distress  which  gave  rise  to  the  original  dealing. 
Still  mors  fatal  to  his  claim  of  relief  will  it  be,  if  the  father,  or  person  in 
loco  parentis,  shall  be  found  to  have  concurred  in  Ibis  adoption  of  the 
repudiated  contract.  Either  of  these  propositions  wonld  b«  decisive  of 
the  present  qaestion,  if  Ihej  are  well  founded  in  law,  and  if  the  facts 
allow  of  their  application  to  it,  I  shall  examine  each  of  them  in  both 
teapecLB.  The  whole  doctrine  with  respect  to  an  expectant  heir,  asBumes 
that  the  one  party  is  defenceless,  and  exposed,  unprotected  to  the  demands 
of  the  other,  under  the  pressure  of  necessity.  It  would  bo  monatrous  to 
treat  the  contracts  of  a  person  of  mature  age,  as  the  acts  of  an  infant, 
wlien  his  patent  was  aware  of  bis  proceedings,  and  did  nothing  to  prevent 
Ibem.  The  patent  might  thoa  lie  by,  and  suffer  his  son  to  obtain  the 
aasistance  which  he  ought  himself  to  have  rendered ;  and  then  only 
Stand  forward  to  aid  him  in  reacinding  engagemenls  which  he  had  allowed 
him  to  make  and  to  profit  by.  If  all  the  cases  be  examined  from  the  time 
of  Lord  Nottingham  downwards,  no  trace  will  be  found  in  any  one  of  ihem 
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would  be  monstrous  to  treat  the  contracts  of  a  person 
of  mature  age,  as  tlie  acts  of  an  infant,  when  his  parent 
was  aware  of  his  proceedings,  and  did  nothing  to  pre- 
vent them.  Thp  parent  might  thus  lie  by,  and  suffer 
his  son  to  obtain  the  assistance,  which  he  ought  himself 
to  have  rendered ;  and  then  only  stand  forward  to  aid 
him  ia  rescinding  engagements,  which  he  had  allowed 
him  to  make,  and  to  pro&t  by.' 

§  340.  The  other  qualification  of  the  doctrine  is  not 
less  important.  The  contract  must  be  made  under  the 
pressure  of  some  necessity ;  for  the  main  ground  of  the 
doctrine  is,  the  pressure  upon  the  heir,  or  the  distress 
of  the  party,  dealing  with  his  expectancies,  who  is, 
therefore,  under  strong  temptations  to  make  undue 
sacrifices  of  his  future  interests.'  Both  of  these  qnali- 
fications  need  not,  indeed,  in  all  cases  and  under  all 


of  the  ffttbet'B  or  oiher  tnceiloi's  privilj.  Od  the  conltarj,  irheieTer 
ibe  subject  b  louehed  npoo,  hia  igoorance  is  ftlwa;s  uaumed  as  part  of 
the  cflHs ;  Bod  its  being  so  Beldam  mentioned  either  way,  shows  clearlj 
that  the  privity  of  iba  father  or  ancesior  never  was  contemplated.  It  is, 
however,  Beveral  times  adverted  to  in  i  maoner  demonstrative  of  the  prin- 
cipled In  Cole  V.  Gibbons,  (3  P.  Wme.  S90,)  the  groond  of  this  whole 
equity  is  said  lo  be  the  policy  of  the  law,  to  prevent  the  heir  being  se- 
daced  from  a  dependence  npoo  the  ancesior,  who  probably  would  have 
relieved  him.  In  ihe  same  spirit,  Lord  Cowper,  in  Twistleton  o.  Griffith, 
(IP.  Wms.  310,)  had  before  stated,  as  one  efiect  of  the  law,  its  tendency, 
by  cutting  offielief  atthe  hands  of  straogen,  to  make  the  heir  disclose  his 
difficulties  at  home.  So,  in  The  Earl  of  Chesterfield  d.  Janssen  (I  Alk. 
339,)  Mr.  Justice  Burnett  treats  such  transactions,  as  things  done  behind 
the  father's  back,  and,  as  it  were,  a  fraud  upon  him  ;  a  view  of  the  sub- 
ject also  adopted  by  Lord  Usrdwicke,  in  the  same  case  (1  Atk.  333,  331.) 
It  is  as  well  to  mention  these  cases,  because  there  has  been  no  decision 
upon  the  point ;  but  It  is  quite  a  clear  one,  and  only  new,  because  the  facts 
oevet  afforded  a  case  for  decision,  the  proposition  having  apparently  never 
been  questioaed." 

I  King  c.  Hamlet,  3  Mylne  &  Keen,  473,  474  ;  S.  C.  4  Sim.  R.  tS5. 

'  King  V.  Hamlet,  4  Sim.  R.  183 ;  S.  C.  3  Mylne  &  Keen,  473,  474. 


D,g,l,..cbyGOOglC 


380  EQurrr  jueispeudesce.  [ch.  vn. 

circumstances,  concur  to  justify  relief.  It  may  be  suffi- 
cient, that  either  of  them  forms  so  essential  an  ingre- 
dient in  the  case,  as  to  give  rise  to  a  just  presumption 
of  constructive  fraud.' 

§  341.  The  doctrine  of  Courts  of  Equity  upon  thie 
snbject,  if  it  has  not  been  directly  borrowed  from,  does 
in  no  small  degree  follow  oat  the  policy  of,  the  Roman 
Law  in  regard  to  heirs  and  expectants.  By  the  Mace- 
donian Decree,  (so  called  from  the  name  of  the  usurer 
who  gave  occasion  to  it,)  all  obligations  of  eons,  con- 
tracted by  the  loan  of  money,  while  they  were  living 
in  subjection  to  the  paternal  authority  and  jurisdiction, 
were  declared  null  without  distinction.    And  they  were 


1  Earl  of  Foitmore  p.  TajrloT,  A  Sim.  R.  lS3  :  Davia  c.  Dolce  of  Mirl- 
boiough,  3  Swuist.  139,  1S4.  See  also  King  d.  Hamlet,  S  M;1ne  & 
Keen,  473,  474,  480.  Lord  Broagham,  on  this  occuion,  addteuing 
himaelf  to  tbia  point,  eaid  ;  "The  wbole  ground  of  the  doctrine  ia  the 
preaaure  npon  the  heir,  or  thediaireaaof  the  part;  dealing  with  hie  eipect- 
anciei.  While  he  CDntinoea  under  that  pressure,  the  law  (ai  Lord  Thai^ 
low  said  in  Gwjnne  o.  Hesion,  1  Bro.  C.  C.  1,)  treata  him  as  an  infant. 
But  the  infancy  ia  determined,  when  the  pressure  is  renwred-  The  pro- 
teciioQ,  which  Sir  William  Grant  well  describes,  in  Peacock  v.  Erana  (IQ 
Vea.  SIS,)  aa  approaching  nearly  to  incapaeitj  of  contracting,  moat  cease, 
when  the  exigency  of  the  caae  ia  at  an  end.  When  the  expectant  faeir 
has  himself  thrown  off  the  trammela,  which  necessity  had  imposed  on 
him,  or  rather  had  induced  him  to  fetter  himself  withal,  and  has  placed 
himself  in  an  adverse  attitade  I«ward8  the  other  party,  of  whom  he  had 
become  really  independent,  he  muat  no  longer  be  treated  diCTerenlly  from 
other  persona.  From  the  rule,  to  which  all  are  sabjeet,  he  cannot  be 
exempt,  the  lale  which  forbids  a  party  to  repudiate  a  dealing  of  which  he 
Tolantarily  and  freely  is  availing  himaelf.  Least  of  all  ahajl  he  be  per- 
mitted to  Qse,  for  hia  own  beneSi,  or,  which  is  the  same  thing,  to  make 
away  with,  or  in  any  manner  phce  oat  of  hia  reach,  for  his  present  benefit, 
the  properly  of  another ;  and  then  to  repudiate  the  contract,  by  which  that 
property  came  into  hie  poaaeasion.  Tu  hold  that  be  was  entitled  to 
do  this,  after  the  pressure  of  his  circumstances  had  been  remOTed,  ud 
merely  because  he  owed  the  poasesaion  originally  to  the  pleasure  of  former 
difficulliea,  wetdd  be  an  exlniTagant  atieteh  of  the  docitinei  of  thi«  Coart" 
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not  allowed  to  be  valid  even  after  the  death  of  the 
iather ;  not  so  much  out  of  ftivoT  to  the  son,  as  oat  of 
odiam  to  the  creditor,  who  had  made  aa  unlawful  loan, 
which  was  vicious  in  its  origin,  as  well  as  in  its  example. 
Verba  SenaiuaconsuUi  Macedoniam  hcec  miit,  &c.  Placers, 
ne  cut,  qui  JUiofamiUas  miditam  pecuniam  dedisset,  etiam 
post  mortem  parentis  g'us,  eujus  in  potestate  /uisset,  actio 
petilioque  daretur ;  id  scirent,  guipessinio  exemph  fcenera- 
retUf'nuUiiis  posse  JlKifamiUas  bonumnomen,  expeciata  patriS) 
morte,  fieri}  Upon  this  decree  Lord  Hardwicke  has 
remarked,  that  the  Senate  and  law-makers  in  Kome, 
were  not  so  weak  as  not  to  know  that  a  law  to  restrain 
prodigality,  to  prevent  a  son's  running  in  debt  in  the 
life  of  his  father,  would  be  vain  in  many  cases.  Tet 
they  made  laws  to  this  purpose,  namely,  the  Macedonian 
Decree  already  mentioned,  happy  if  they  could  in  some 
degree  prevent  it  j  Est  aliguod  prodire  terms? 

§  342.  It  is  upon  similar  principles,  that  post  obit 
bonds,  and  other  securities  of  a  like  nature,  are  set  aside, 
when  made  by  heirs  and  expectants.  A  post  obit  bond 
is  an  agreement^  on  the  receipt  of  money  by  the  obligor, 
to  pay  a  larger  sum,  exceeding  the  legal  rate  of  inte- 
rest, upon  the  death  of  the  person,  from  whom  he  (the 
obligor)  has  some  expectations,  if  he  should  survive 
him.'  Such  bonds  operate  as  a  virtual  fraud  upon  the 
bounty  of  the  ancestor,  and  disappoint  his  intentions, 
generally  by  design,  and  usually  in  the  event 


1  Dig.  Lib.  14,  lit.  6, 1.  1 ;  I  Domat,  Ciril  T^aw,  B.  1,  lit.  6,  $  4,  and 
urt.  1,  3  1  1  Foobl.  £q.  B.  1,  eh.  3,  ^  12,  noie  (0- 

3  ChesterSeld  r.  JiniHen,  Q  Vea.  1-58. 

3  Bajrnlon  e.  Hubbard,  7  Mats.  R.  119;  Chesterfield  n.  Jan8Kn,3  VeB. 
157;  I  Atk.a.  353;  Fox  t>.  Wright,  6  Madd.  R.  Ill;  Wharlon  o.  May, 
5  Vea.  27;  Cu*hinK  «.  Townaend,  19  Vea.  6SS  ;  Earl  of  Aldborough  v. 
Fije,  7  Clatk  &.  Fiooel.  436. 
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$  343.  A  caso  of  a  very  similar  character  is  a  con- 
tract, by  which  an  expectant  heir,  upon  the  present 
receipt  of  a  sum  of  money,  promises  to  pay  over  to  the 
lender  a  large,  though  an  uncertain  proportion  of  the 
property  which  might  descend  to  him  upon  the  death 
of  his  parent  or  other  ancestor,  if  he  should  surrive 
him.  It  is  a  fraud  upon  such  parent  or  other  ancestor, 
and  introdactive  of  the  worst  public  mischie& ;  for  the 
parent  oi  ancestor  is  thereby  induced  to  submit  in  ignor- 
ance to  the  disposition  which  the  law  makes  of  his 
estate,  upon  the  supposition  that  it  will  go  to  his  heir, 
when  in  fact  a  stranger  is,  against  bis  will,  made  the 
substituted  heir.^  It  might  be  very  different,  if  there 
was  a  fair,  although  a  secret  agreement  between  all  the 
heirs  to  share  the  estate  equally ;  for  such  an  agreement 
would  have  a  tendency  to  suppress  all  attempts  of  one 
or  more  to  overreach  the  others,  as  well  as  to  prevent 
all  exertions  of  andue  influence.^ 


>  Bo^Dton  V.  Hubbard,  7  Masa.  R.  113. 

B  B«ckle;  d.  Newland,  2  P.  Wms.  IB3 ;  Weihaied  n.  Weihered,  2  Sim. 
R.  183 ;  Harwood  o.  Tooke,  2  Sim.  B.  192 ;  H;de  d.  White,  5  Sim.  R. 
524.  — Mr.  Chief  Justice  Paraona,  ia  Bojrnton  v.  Hnbbatd,  (T  Masa.  R. 
112,)  expounded  Ihia  whole  aubject  with  admirable  fblneaa  and  fotoe  ;  and 
held,  that  eTen  at  law  such  securitiea  could  be  relieved  against.  I  gladly 
extract  the  following  passage  from  his  opinioa.  "  Another  case  is, 
where  the  deceit  ia  upon  persons  not  pailiea  to  the  contract,  as  a  deceit 
on  a  father  at  other  relation,  to  whora  the  aSiura  of  an  heic  or  expectant 
are  not  disclosed ;  so  that  they  are  Influenced  to  leave  their  fortunes  to  be 
divided  amongst  a  set  of  dangeroos  persons  and  common  adventurers,  in 
fad,  although  not  in  form.  This  deceit  ia  relieved  againat  as  a  public 
misohief,  destructive  of  a  well-regulated  aathorilj  or  control  of  persons 
over  their  children,  or  oiheis,  having  expectations  from  them,  and  as  en* 
conraging  extravagance,  prodigality,  and  vica.  From  the  forma  of  pro- 
ceeding in  Coarts  of  Equity,  it  mast  be  admilled,  that  these  principles  may 
oflen  be  more  correctly  applied  there  thxn  in  Courla  of  Law.  Chancery 
may  compel  a  discovery  of  facta,  which  a  Cooit  of  Law  cannot,  and  from 
facts  disclosed,  a  Chancellor,  aa  a  judge  of  facta,  may  infer  other  facts, 
whence  deceit,  public  or  private,  tnaj  be  irreustibly  presumed.    Whereas, 
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§  344.  From  what  has  heen  already  said,  it  follows, 
as  a  natural  lofereQce,  that  contracts  of  this  sort  are 


at  I&w,  fnad  cannot  be  presumed,  but  must  be  admilied  or  proved  to  a 
joiy.  But,  when  a  Court  of  Law  has  re^ularlj  the  fact  of  fraud  admitted 
or  proved,  no  good  reaaon  can  be  aaaigned  yi\\j  relief  should  not  be 
obtained  there,  although  not  atwaje  in  the  same  ira;  in  which  it  maj  be 
obtained  in  Equity.  A  case,  in  which  an  heir  or  expeciant  is  frequentlj 
relieved  agaiuBt  his  own  conlract,  ia  a  post  obit  bond.  This  u  an  agree- 
ment, on  the  receipt  of  a  sum  of  money  by  the  obligor,  to  pay  a  larger 
sum,  cKceedinf  the  legal  rate  of  iniereat,  on  the  deaih  of  the  person  from 
whom  be  has  aome expectation,  if  the  obligor  be  then  liTJog.  This  contract 
is  not  considered  as  a  nullity  ;  but  it  may  be  made  on  reasonable  tenoH,  in 
which  the  Biipulated  payment  is  not  more  than  a  just  indemnity  for  the  hazard. 
But  whenever  an  advantage  is  taken  of  Ihe  necessity  of  the  obligor,  lo  in- 
duce him  to  make  this  contract,  he  is  relieved,  as  against  ao  unconscionable 
bargain,  on  payment  of  the  principal  and  interest.  Thb  contract  ma;  be 
made  on  data,  whence  its  reasoDableness  may  be  ascertained  for  the  lives 
of  ihe  obligor,  and  of  the  person  on  whose  death  the  payment  is  lo  bo 
n^de,  are  subject  to  be  vatned,  as  is  done  in  insurances  upon  lives.  Bat 
the  covenant  declared  on  in  the  ease  at  bar  is  not  in  the  nature  of  a  pott 
Mt  conlract.  Anoiher  ease  in  which  an  heir  is  relieved,  is,  when  he  is 
entitled  to  an  estate  in  reversion  or  remainder,  expectant  on  the  death  of 
some  ancestor  or  relative,  and  be  conlracla  to  sell  the  same  for  present 
moaey.  All  these  cases  are  not  relieved  agaioBt  as  fraudulent ;  becaose 
a  reasonable  and  aofficient  consideration  may  be  paid,  as  ascertained  by 
the  annual  value  of  the  eatale,  and  of  the  intervening  life.  Bot,  aa  in 
pott  ebU  contracts,  when  an  advantage  is  taken  by  the  porchisn  of  the 
necessity  of  the  seller,  be  will  be  relieved  against  the  aale,  on  repaying 
the  principal  and  interest,  and  sometimes  paying  for  reasonable  repurs 
made  by  the  poichaaer.  This  relief  is  granted  on  the  ground  that  the 
contract  of  sale  was  nnconscionable.  In  unconscionable  poU  obU  con- 
traeu.  Courts  of  Law  may,  when  they  appear,  in  a  aait  commenced  npon 
ibem,  to  have  been  against  conscience,  give  relief,  bj  directing  a  recovery 
of  so  much  money  only  aa  shall  be  equal  to  the  principal  received  and 
Ihe  interest.  But,  in  sales  of  remainders  and  reversions,  by  grants 
exeented,  I  know  of  no  relief  that  Cooita  of  Law  can  give,  unless  the 
grants  shall  appear  to  have  been  ftaadulently  obtained  of  the  grutor  ;  in 
which  case  the  fraud  will  vitiate  and  render  null  the  granta  so  infected. 
The  contrsGl  before  us  is  Dot  a  sale  of  a  remainder  or  reversion  ;  bnt  is  dif- 
ferent from  any  noticed  in  the  Reports,  that  have  been  cited.  There  is 
one  ease  of  a  contraet  between  pieaumptive  heirs,  respecting  their  expect- 
ancies from  the  same  ancestor.  It  is  the  case  of  Beckley  v.  Newland. 
The  parties  bad  married  two  usteta,  presaaiptite  heirs  of  Mr.  Torgia. 
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not  in  all  cases  utterly  void ;  but  they  are  subject  to 
all  real  and  jast  equities  between  the  parties,  so  that 


The  husbands  agreed  that  whaiexeT  abould  be  given  by  Mr.  Turgia, 
should  be  equally  divided  betweea  them.  Arter  Mr.  Turgie'e  death,  (he 
derendant,  who  bad  ihe  eieatei  part  given  to  bim,  was  compelled  to 
ezecQie  the  agceeoieiit.  The  reciprocal  benefit  of  the  chance  was  a  suffi- 
cient consideialion.  The  tendency  of  the  agreemeDt  nas  to  guard  againit 
undue  influence  over  the  testator ;  and  it  could  not  be  unteaaonable  to 
covenant  to  do  what  the  law  would  hare  done,  if  Turgis  had  died  intes- 
tate. The  covenant  declared  on  in  the  case  at  bar  is  an  agreement  by  an 
heir,  having  two  anceston,  then  living,  in  uncle  and  an  aunt,  that,  if  he 
survive  them,  or  either  of  them,  he  will  convey  to  a  stranger  one  third 
part  of  all  the  estate,  real  and  personal,  which  shall  come  to  him  fioni 
those  ancestors,  or  either  of  them,  by  descent,  distribution',  or  devise. 
And  it  is  found  b;  the  jury,  that  this  contract  was  not  obtained  from  the 
heir  b;  the  fraud  of  the  purchaser.  If,  therefore,  this  covenant  is  void, 
it  must  be  on  the  principle  that  it  is  a  fraod,  not  on  either  a(  the  parlies, 
for  that  the  jury  hate  negatived,  but  on  third  persona  not  parties  to  it,  pro- 
ductive of  public  mischief,  and  against  sound  public  policy.  ]f  the  con- 
tract had  this  effect,  it  is  apparent  to  the  Court  from  the  record  )  the 
whole  contract  being  a  part  of  the  record.  And  that  a  conliact  of  this 
nature  had  this  effect,  we  cannot  doubt.  The  ancestor,  having  no  know- 
ledge of  the  existence  of  the  contiact,  is  induced  to  submit  his  estate  to 
the  disposition  of  the  law,  which  had  designated  the  defendant  as  an  heir. 
The  defendant's  agreement  with  the  plaintiff  is  to  sebsiituie  him,  as  a  co- 
heir with  hitnself  to  his  oncle'e  estate.  The  uncle  is  tbtia  made  to  leave 
a  portion  of  his  estate  to  Boy n ton,  a  stranger,  without  his  knowledge, 
and,  consequently ,  without  any  auch  intention.  This  Lord  Hatdwicke 
calls  a  deceit  on  the  ancesloi.  And  what  is  the  consequence  of  deiceile  ef 
this  kind  upon  the  publiol  Heirs,  who  ought  to  be  under  the  reasonable 
advice  and  direction  of  their  ancestor,  who  has  no  other  influence  over 
them,  than  what  arises  from  a  fear  of  bis  displeasure,  from  which  fear 
the  heirs  may  be  induced  to  live  industriooaly,  virtuously,  and  prudently, 
are,  with  the  aid  of  money  apeculators,  let  loose  from  this  salutary  con- 
trol, and  may  indulge  in  prodigality,  idleness,  and  vice  ;  aud  taking  care, 
by  hypocritically  preserving  appearaaces,  not  to  alarca  their  ancestor,  may 
go  on  ttafficking  with  his  expected  bounty,  making  it  a  fund  to  anpply  the 
wastes  of  dissipation  and  extravagance.  Certainly  the  policy  of  the  law 
will  not  sanction  a  transaction  of  this  kind,  from  a  regard  to  the  moral 
habits  of  the  citizens."  [In  a  subsequent  case  in  the  same  court,  where 
BoyntoD  v.  Hubbard  was  cited  and  approved,  it  was  determined  that  an 
heir  eipeciaot  might  lawfully  covenant,  with  the  consent  of  bis  ancestor,  to 
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there  shall  be  no  ioadequacy  of  price,  and  do  ineq^ua- 
lity  of  advantages  in  the  bargain.  If  in  other  res^pects 
these  contracts  are  perfectly  fair,  Courts  of  Equity 
will  permit  them  to  have  effect,  as  securities  for  the 
sum,  to  which  ex  aquo  d  lono  the  lender  is  entitled; 
for  he,  who  seeks  Equity,  must  do  Equity  j  and,  there- 
fore, relief  will  not  be  granted  upon  such  securities, 
except  upon  equitable  terms.' 

§  345.  And  where,  after  the  contemplated  events 
have  occurred,  and  the  pressure  of  necessity  has  been 
removed,  the  party  freely  and  deliberately,  and  upon 
full  information,  confirms  the  precedent  contract,  or 
other  transaction.  Courts  of  Equity  will  generally  hold 
him  bound  thereby ;  for,  if  a  man  is  fully  informed, 
and  acts  with  his  eyes  open,  he  may,  by  a  new  agree- 
ment, bar  himself  from  relief^  But,  if  the  party  is 
still  acting  under  the  pressure  of  the  original  transac- 
tion, or  the  original  necessity ;  or,  if  he  is  still  under 
the  inflaence  of  the  original  transaction,  and  of  the 


eonvej  the  eil ate,  which  should  come  to  him  bjr  descent  or  otherwise 
from  BUch  ancesloi,  &  fair  consideration  being  pnid..  Fitcli  o.  Fitch,  8 
Pick.  480.    And  see  Trail  t>.  Edsiman,  3  Meio.  ]-^3.] 

1  Bojnton  v.  Hubbaid,  7  Mass.  R.  113,  120  ;  Curling  v.  Townehend, 
19  Ves.  62ti  ;  Beinal  v.  Donegal,  3  Dow,  R.  133;  S.  C.  1  Bllgli,  Rep. 
(N.  S.)  604  ;  Wharton  p.  May,  5  Ves,  27;  1  Fonbl.  Eq.  B.  1,  ch.  2, 
%  13,  and  note  (p)  ;  Evane  «.  Cheshire,  Bell's  Supplement,  300  ;  Crowe 
t>.  Ballard,  3  Bro.  Ch.  R.  ISO;  Gwynne  v.  Heaton,  1  Bto.  Ch.  R.  1,  9, 
10 1  Davis  K.  Doke  of  Marthoroiigb,  i  Swaost  174  ;  Ear)  of  Atdborough 
t>.  Frye,  6  Clark  &  Fin.  136,  4fia,  464. 

■  Chesterfield  p.  Janasen,  3  Ves.  135  ;  I  Alk.  R.  854  ;  Crowe  o.  Bal- 
lard, 3  Bro.  Ch.  R.  150  ;  Coles  v.  Gibbon,  3  P.  Will.  293,  394  ;  Cole  t>. 
Gibson,!  Vea.  503,  fi06,  507 ;  Cannr.  Cann,  1  P.  Will.  723.— Mr.  Fon- 
blanque  has  remarked,  Ihat  Lord  Hardwieke,  in  Chesleifietd  v.  Junswn, 
(3  Ves.  125;  1  Alk.  351,)  has  brought  logelher,  and  classed,  all  the 
cases  npon  the  subject  of  conGrmation  ;  and  the  retull  seema  to  be,  thai, 
if  the  original  contract  be  illegal  ot  usurions,  no  anbaequent  agreetnent  or 

■Q.  JUL  — VOL.  I.  33 
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delusive  opinioD  that  it  is  valid  and  binding  upon  him ; 
then,  and  under  such  circumstaDces,  Courts  of  Equity 
will  hold  him  not  barred  from  relief  by  any  such  con- 
firmation.' 


coofirmition  of  the  party  can  give  it  Talidity .  But,  if  it  be  merely  a^aat 
conscience,  then,  if  the  paiij,  being  fully  infotmed  of  all  the  circum- 
■tances  of  it,  and  of  the  objecLjons  lo  it,voliintaTilj  comes  to  a  new  agiee- 
tnent,  hs  tbeieby  bars  himtelf  of  that  relief,  wbich  he  might  otherwise 
haTe  had  in  Equity.  Not  so,  if  ihe  coafiimalioo  be  a  conliauance  of  the 
original  fraud  or  imposition.  1  Foubl.  £q.  B.  1,  ch.  2,  f  13,  note  (r). 
See  also  Id.  ^  14,  note  (v).  Whether  this  statement  will  be  found  folly 
borne  out  by  the  aalhorilies,  is,  perhips,  not  beyond  doubt.  Where  a 
contract  ia  utterly  Toid,  as  from  illegality,  or  as  being  contrary  to  good 
morals,  or  aa  contrary  to  public  policy,  there  seema  the  strongest  reason 
to  say,  that  it  cannot  acquire  any  validity,  from  any  confirmalion  ;  for  the 
original  taint  attaches  lo  it  through  every  change.  To  give  it  efficacy 
vodU  conlradiet  two  well  established  maxims  of  the  Common  Law. 
Quod  cnnlra  legem  fit,  pro  inf^cto  habelur.  Quod  ab  initio  non  valet,  in 
tractu  lemporis  non  convaleecet;  et  quK  malo  sunt  inchoaia  principio,  viz 
BBt,  at  bono  peragantur  exilo.  4  Co.  R.  S  ;  Id.  31  i  1  Fonbl.  Bq.  B.  1, 
eh.  4,^  11,  note  (y).  But,  whero  the  contract  is  merely  voidable,  it 
eeeme,  upon  general  principles,  capable  of  confirmation.  ■  The  difficulty 
is,  not  BO  much  in  stating  that  it  is  capable  of  confiTmation,  but  under 
what  circunulances  the  coniirmalioD  ought  lo  be  held  conclusive.  The 
remarks  of  Lord  Hardwicke,  in  ChesierSeld  v.  Jenssen,  S  Ves.  ISB,  159, 
1  Aik.  R.  3S4 ;  and  Cole  e.  Gibson,  1  Yea.  B.  506,  507,  compared  with 
those  of  Lord  Tburlow,  in  Crowe  v.  Ballard,  3  Bro.  Ch.  B.  120 ;  S.  C. 
1  Yes.  219,  230;  S,  C.  S  Cox,  R.  S57,  and  of  Lord  Eldon,  in  Wood  t>. 
Downes,  18  Yes.  1S3,  134,  133;  and  of  Lord  Erskioe,  in  Morse  v. 
Boyal,  12  Ves.  373,  374,  have  not  wholly  relieved  the  doctrine  from  diffl- 
cully.  In  Cole  v.  Gibson,  I  Ves.  503,  506, 507,  Lord  Hardwicke  seemed 
to  bold  a  marrisge  brokage  bond  capable  of  confirmajion,  though  held 
void  upon  public  policy.  But  in  Shirley  o.  Martin,  in  1779,  the  Court  of 
Exchequer  held,  that  coolracta,  avoided  on  account  of  public  incon- 
venience, would  not  admit  of  subsequent  confirmation  by  the  party  ;  asd, 
thererore,  that  a  marriage  brokage  bond  was  incapable  of  confirmation. 
Cited  1  Fonbl.  Eq.  B.  1,  ch.  S,  ^  H,  note  (u)  ;  Id.  ch.  4,  ^  10,  note  (i)  ; 
S.  C.  ciied  1  Ball  &  B.  357,  358  ;  3  F.  W.  75,  Cox's  note.  See  also 
Say  V-  Barwick,  1  Yea.  ii  B.  195.  See  Gwynne  e.  Heaton,  1  Bro.  Ch. 
R.  1,  and  Mr.  Belt's  note  (1),  ibid.  Sea  also  Ante,  i  263,  and  Newland 
on  Conirads,  ch.  25, -p.  496  to  503. 
<  Wood  V.  Downea,  18  Ves.  183,  134, 12B ;  Crowe  t>.  Ballard,  3  Bro. 
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$  346.  Sitnilar  principles  will  govern  ia  cases,  where 
the  heir  or  other  expectaat  is  relieved'from  his  necessi- 
ties, and  becomes  opposed  to  the  person  vrith  whom  he 
has  been  dealings  and  seeks  to  repudiate  the  bargain. 
In  such  cases  he  must  not  do  any  act,  by  which  the 
rights  or  property  of  the  other  party  will  be  injuriously 
aiTected,  after  he  is  thus  deemed  to  be  restored  to  his 
general  capacity.  If  he  does,  he  becomes  affected 
with  the  ordinary  role,  which  governs  in  other  cases, 
and  forbids  a  party  to  repudiate  a  dealing,  and  at  the 
same  time  to  avail  himself  fully  of  all  the  rights  and 
powers,  resulting  therefrom,  as  if  it  were  completely 
valid.* 

§  347.  Even  the  sale  of  a  post  obU  bond  at  public 
anctioa  will  not  necessarily  give  it  validity,  or  free  it 
from  the  imputation  of  being  obtained  under  the  pres- 
sure of  necessity.  For  the  circumstances,  may  be  such 
as  to  establish,  that  the  expectant  is  acting  without 
any  of  the  usual  precautions  to  obtain  a  fair  price ; 
and  is  in  great  distress  for  money ;  and  is  really  In  the 
hands  and  under  the  control  of  those  who  choose  to 
become  bidders  for  the  purpose  of  fleecing  bim.^  The 
case  is  not  like  the  case  of  an  ordinary  sale  of  a  re- 
version at  public  auction,  where  the  usual  precautions 
are  taken ;  for  there  it  may  be  perfectly  proper  not  to 


Cb.  R.  120  ;"S.  C.  1  Ve«.  214,  S 18,  S20 ;  S.  C.  2  Cox,  R.  253,257; 
Ta:r!or  v.  Rochfort,  3  Yes,  381  ;  Murra;  v.  Palmer,  2  Sch.  &  Lefr.  486  ; 
Roche  V.  O'Brien,  I  B.  St.  Beali.  R.  338,  339,  340,  3SS,  354,  356  ;  Moras 
V.  Rojal,  18  Ves.  373,  374  ;  GowUnd  v.  De  Faria,  17  Ves.  20 ;  Dunbar 
V.  Tredennick,  S  Ball  k.  B.  316,  317,  318. 

>  King  V.  Hamlet,  2  Mjine  A  Keen,  R.  474,  460.  See  also  Gwjnne 
t>.  Heaiun,  I  Bro.  Cb.  R.  1  ;  Peacock  e.  Eraae,  16  Yea.  512;  Aote, 
4  339,  840. 

«  Foie.  Wright,  6Madd.  R.77;  Earl  of  Aldbotongh  p.  Fryo,  7  Clatlt 
&  Fin.  438. 
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require  the  purchaser  to  show  that  he  has  given  tiie 
full  value.'  Where  the  sale  is  public,  and  free  and  fair, 
it  may  be  justly  presumed,  that  the  fair  market  price 
is  obtained,  and  there  seems  no  reason  to  call  in  ques- 
tion its  general  validity ;  but  it  should  be  specially 
impeached.  In  sales  of  reversions  at  public  auction, 
there  is  not  usually  any  opportunity,  as  there  is  upon 
a  private  treaty,  for  fraud  and  imposition  upon  the 
seller.  The  latter  is  in  no  just  sense  in  the  power  of 
the  purchaser.  The  sale  by  public  auction  is,  under 
ordinary  circunistances,  evidence  of  the  market  price.' 
But  the  sale  of  posi  obit  bonds  at  auction  carries  with 
it,  generally,  a  presumption  of  distress  and  pecuniary 
embarrassment ;  and  if  the  ordinary  precautions  are 
thrown  aside,  there  is  a  violent  presumption  of  extra- 
vagant rashness,  imprudence,  or  circumvention. 

\  348.  Contracts  of  a  nature  nearly  resembling 
post  ohU  bonds,  have,  in  cases  of  young  and  expectant 
heirs,  been  often  relieved  against,  upon  similar  prin- 
ciples.  Thus,  where  tradesmen  and  others  hare  sold 
goods  to  such  persons  at  extravagant  prices,  and  under 
circumstances  demonstrating  imposition,  or  undue  ad- 
vantage, or  an  intention  to  connive  at  secret  extra- 
vagance, and  profnse  expenditures,  unknown  to  their 
parents,  or  other  ancestors.  Courts  of  Equity  have 
reduced  the  securities,  and  cut  down  the  claims  to 
their  reasonable  and  just  amount.^ 


1  Earl  of  Aldboroagh  v.  "Ptje,  7  CInk  it  Fin.  436 ;  Ante,  ^  338. 

B  Shelby  v.  Naah,  3  Mtdd.  R.  135  ;  Fox  v.  Wright,  6  Madd.  R.  77 ; 
Earl  of  Aldborough  r.  Frye,  7  Clark  &.  Fin.  436,  456  lo  461. 

3  Bill  D,  Price,  1  Vem.  R.  467,  and  Mr.  Baithby'a  note  (I) ;  Ibid.  1  Eq. 
Abr.  91,  G.  pi.  3;  Lampltigh  n.  Smith,  3  Vetn.  77  ;  Wiilej  v.  Price, 
9  Vern.  R.  78  ;  Brook  v.  Ually,  1  Aik.  34,  35,  36  ;  Berkley  v.  Bishop, 
1  Atk.  R.39;  Gilbert,  Lex  pKcior,  391.  Bat  see  Bainejr  k.  Beak,3  Cfa. 
Caa.  136  ;  Gwypoe  v.  Uealoo,  1  Bro.  Ch.  K.  9,  10. 
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5  349.  Another  class  of  constructive  frauds  upon 
the  rights,  interests,  or  duties  of  third  persons,  em- 
braces all  those  agreements  and  other  acts  if  parties, 
which  operate  directly  or  virtually  to  delay,  defraud, 
or  deceive  creditors.  Of  course  we  do  not  here  speak 
of  eases  of  express  and  iatentional  frand  upoo  credi- 
tors, but  of  such  as  viftually  and  indirectly  operate 
the  same  mischief,  by  abusing  their  confidence,  mis- 
leading their  judgment,  or  secretly  undermining  their 
interest  It  is  difficult,  in  many  cases  of  this  sort,  to 
separate  the  ingredients,  which  belong  to  positive  and 
intentional  fraud,  from  those  of  a  mere  constractiTO 
nature,  which  the  law  pronounces  fraudulent  upon  prin- 
ciples of  public  policy.  Indeed,  they  are  often  found 
mixed  up  in  the  same  transaction;' and  any  attempt 
to  distinguish  between  them,  or  to  weigh  them  sepa^ 
lately,  would  be  a  task  of  little  utility,  and  might, 
perhaps,  mislead  and  perplex  the  inquiries  of  students. 

$  350.  It  must  be  a  fundamental  policy  of  all  en- 
lightened nations  to  protect  and  subserve  the  rights 
of  creditors;  and  a  great  anxiety  to  afford  full  relief 
against  frauds  upon  them  has  been  manifested,  not 
only  in  the  Civil  Law,-  but  from  a  very  early  period, 
in  the  Common  Law  also.  In  the  Civil  Law  it  was 
declared,  that  whatever  was  done  by  debtors  to  defeat 
their  creditors,  whether  by  alienation,  or  by  other  dis- 
position of  their  property,  should  be  revoked,  or  null, 
as  the  case  might  require.  Ait  Prtdor  ;  Qucb  frauda- 
tiotds  causd  geata  enint,  cum  eo,  qui  fraudem  non  igno- 
raverit ;  de  Jus  curatori  bononim,  vel  ei,  eui.  de  ea  re 
actionem  dare  oporiebit,  intra  armum,  quo  ezperiundi 
potestas  fuerit,  actionem  dabo.  Idgue  etiam  adversvs 
ipsvm,  qui  fraudem  fecit,  servdbo.  Necessario  Prcdor 
hoc  edktum  propomit;  quo  edido  consuluil  crediioribus. 
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revocando  ea,  gwEcungue  in  fraudem  eorvm  dHenata  sunt? 
Ait  ergo  ProAor ;  QiUB  fraudaiionis  causd  geda  erunt. 
Bcec  verlSii  genercHia  sunt,  ei  continent  in  se  omnem  omnino 
in  fraudem  factam,  vel  alienationem  vel  quemcungue  con- 
iractum.  Quodcunque  ^iur  fraudis  cam&  factum  est, 
videtur  his  verbis  revocari,  quakcungue  fuerii.  Nam,  Icdi 
ista  verba  patent.  Sive  ergo  rem  aHenavit,  sive  accepttla- 
Hone  vel  pacta  aliquem  UberavitJ'  Idem  erit  probandum. 
Et  sipignora  Uberet,  vel  quern  alium  in  fraudem  credUorum 
prcepomd?  And  the  rule  was  not  only  applied  to 
alienations,  but  to  fraudulent  debts,  and,  indeed,  to 
wery  species  of  transaction  or  omission,  prejudicial  to 
creditors.  Vel  ei  prahtdi  ezceptionem,  sive  se  obHgavit 
fraudandontm  creditorum  causa,  sive  numeravit  pecumam, 
vel  quodcunque  aliud  fecit  in  fraudem  creditorvm  ;  palam 
est,  edicfum  locum  habere,  &c.  Et  qui  aUqidd  fecit,  ut 
desijutt  haiere,  quod  hdbet,  ad  hoc  edictum  pertinet.  In 
fraudem  facere  videri  etiam  cum,  qui  turn  facit,  quod  debet 
facere,  inteUigendum  est;  id  est,  si  turn  utOur  aermtutv- 
bus. 

^  351.  Hence,  all  voluntary  dispositions,  made  by 
debtors,  upon  the  score  of  liberality,  were  roTOCable, 
whether  the  donee  knew  of  the  prejudice  intended  to 
the  creditors  or  not.  SimiS  modo  dicimtis,  d  si  cm  , 
donatum  est,  non  esse  ^cerendum,  au  sciente  eo,  ctd 
donatum  gestum  sit;  sed  hoc  tantum,  an  fraadentur 
creditores.^  And  the  like  rule  was  applied  to  purchas- 
ers, even  for  a  valuable  consideration,  if  they  knew  the 


1  Dig.  Lib.  4Q,  tit.  8, 1, 1,  ^  1. 

>  Dig,  Lib.  42,  tit.  8,1.  1,  ^  2;  Polhiet,  Pand,  Lib.  44,  tiu 8,  n. 2. 
S  Id.  1.  2 :  1  Domat,  B.  S,  lit.  10,  sri.  7. 

*  Dig.  Lib.  43,  tit.  8,  L  3,  ^  1,  3 ;  Id.  L  * ;  Pothier,  Pand.  Lib.  43, 
tit.  8,n.  1  to  36  ;  I  Domat,  B.  2,  tit.  10,  ut.  1,  pr.  tot.;  Id.  art,  8. 
»  Dig.  Lib.  43,  tit.  8, 1.  6,  ^  11 ;  1  Domat,  B.  2,  ijl.  10,  art.  3.      ' 
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fraudulent  intention  at  the  time  of  their  purchases,  and 
thus  became  partakers  of  it,  that  they  might  profit  hy 
it^  Quce  fraudatioma  eausd  gesta  eruni,  cum  eo,  qui 
fraudem  tion  ufnoraverU,  de  fUs,  Spc,  actionem  dabo. 
Si  dehitor  in  fraudem  crediiorum  minore  prdio  fundum 
idenii  emptori  vendiderit ;  deinde  M,  quibus  de  revo- 
cando  eo  actio  datur,  cum  petant ;  gueeaitum  est,  an 
prcdiiim  restUuere  delerd  ?  Procubis  existimat,  omm- 
modi  redUuendiim  esse  fundum,  etiaimi  pretium  non  sol- 
vatur ;  d  rescripium  est  secundum  ProcuU  sentewtiam^ 

k  352.  The  Common  Law  adopted  similar  principles 
at  an  early  period.  These  principles,  however,  have 
been  more  fully  carried  into  effect  by  the  statutes  of 
50  Edward  III.,  ch.  6,  and  3  Henry  VIL,  ch.  4,  against 
fraudulent  gifts  of  goods  and  chattels  j  by  the  statute 
of  13  Elizabeth,  ch.  5,  against  fraudulent  conveyances 
of  lands  to  defeat  or  delay  creditors;  and  by  the 
statute  of  27  Elizabeth,  ch.  4,  against  fraudulent  or 
voluntary  conveyances  of  lands,  to  defeat  subsequent 
purchasers.  These  statutes  have  always  received  a 
favorable  and  liberal  interpretation  in  all  the  Courts, 
both  of  Law  and  Equity,  in  suppression  of  frand.^ 
Indeed,  the  principles  and  rules  of  the  Common  Law, 
as  now  universally  known  and  understood,  are  so 
strong  against  fraud,  in  every  shape,  that  Lord  Mans- 
field has  remarked,  that  the  Common  Law  would  have 
attained  every  end  proposed  by  these  statutes.*    This 


1  Dig.  Ub.  43,  tit.  8, 1.  1 ;  Pothier,  Psad.  Lib.  43,  tit.  8,  n.  ]. 

»  Dig.  Kb.  43,  tit.  8, 1.  I ;  Id.  1.  7 ;  1  Domat,  B.  2,  tit.  10,  art.  4. 

3  Cadogin  v.  Kenoelt,  Cowp.  R.  439 ;  Jerem;  on  Eq.  Jurisd.  B.  3,  F. 
3,  ch.  3,^  4,  p.  410,  411,  413;  Navrland  on  ConltBcia,  ch.  S3,.p.  370,371; 
Com.  Big.  Covin,  B.  3,  3. 

*  Ibid.;  Hamilton  V.  Ruisell,  1  Cranch,  309;  Com.  Dig.  Covin,  B. 
3.  —  The  Btatntes  of  &0  Edward  III.,  ch.  6,  and  3  Uearjr  Vll.,  cb.  4, 
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is,  perhaps,  stating  the  matter  somewhat  too  broadly, 
at  least  in  regard  to  the  statute  of  27  Eliz.  ch.  4,  as  it 
is  now  construed ;  for  the  latter,  in  favor  of  subsequeitt 
purchasers,  applies  to  cases  of  voluntary  conveyances, 
whether  they  are  fraudulent  or  not'  Courts  of  Equity, 
from  the  enlarged  principles  upon  which  they  act^  to 
protect  the  rights  and  interests  of  creditors,  give  full 
effect  to  all  the  provisions,  and  exert  their  jurisdiction 


ezprettly  declare  all  gift*,  Ac,  of  goods  and  chattels,  iolended  lo  defraud 
creditOTs,  to  be  nail  and  void.  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  12,  note  (c)  ; 
Com.  Dig.  G>fin,  B.  3.  In  Hamillon  v.  Russell,  (1  Cnnch,  R.  309,)  ihs 
Supreme  Court  of  the  United  Stales  said,  tlmt  the  etaiute  of  13  Eliz, 
and  37  Eliz-,  ate  considered  as  only  declaraiorj  of  ihe  piiuciples  of  ihe 
Common  Law.  See  1  Fonbl.  Eq.  B.  t,  ch.  4,  ^  13,  and  note  (d)  ;  Co. 
Litl.  290,  b. 

>  See  Buckle  o.  Mitchell,  18  Yes.  110;  Doe  v.  Manning,  9  East,  R. 
59;  Townshend  v.  Wiudham,  S  Ves.  10,  11;  Walker  o.  Burroughs, 
1  Atk.  93,94;  Cathcart  v.  Rubin  son,  5  Peteis,  R.  SQ4.  — There  is  a 
distinction  made  in  England  between  the  statute  of  13  Eliz.  ch.  5,  and 
(he  statute  of  37  Eliz.  ch.  4,  nhich  ahonld  be  here  borne  in  mind,  though 
it  will  naturally  come  under  consideratioa  in  a  subsequent  page.  All 
voluntary  conveyauees  are  not  void  against  creditors,  equally  the  same 
aa  they  ate  against  subsequent  creditors.  It  ii  necessary  on  Ihe  statute 
of  13  Elii.  to  prove,  that  the  party  was  indebted  at  the  lime,  or  imme- 
diately after  the  execution  of  the  deed,  or  otherttise  it  would  be  attended 
with  bad  coDseqnecces,  because  Ihe  Htatnte  extends  to  goodsa.nd  chaltelp; 
and  such  construction  would  defeat  eveiy  provision  for  children  and 
families,  ibongh  the  father  was  not  indebted  at  the  time.  Walhnr  c. 
Burroaghs,  1  Atk.  93  ;  Batterabeo  v.  Farruigdon,  1  Swanst.  R.  106,  113. 
But  upon  the  atatole  of  S7  Eliz.  ch.  4,  subsequent  purchasers  for  a 
laluable  consideration  may  set  aside  the  former  voluntary  conveyance, 
thoogh  bond  fide  made,  even  though  such  purchasers  had  full  notice  of 
such  voluntary  conveyance.  Doe  v.  Rontledge,  Conp.  R.  711,  713; 
Gooch's  ciBB,  6  Co.  R.  60,  61 ;  Twyne's  case,  3  Co,  K.  83  ;  Doe  v.  Maa- 
oing,  0  East,  R.  SB  ;  Buckle  e.  Mitchell,  18  Ves.  110  ;  Hollomay  v.  Mil- 
lard, 1  Madd.  R.  SS7,  336,  SSO;  Cotterell  v.  Howe,  13  Simons,  R.  506. 
The  statute  of  37  Eliz.  ch.  4,  does  not  apply  to  goods  and  chattels  but  to 
lauds  and  other  real  estate  only.  Jones  v.  Cioucher,  1  Sim.  &  Stu.  315; 
Atherley  on  Mar.  Sett.  ch.  13,  p.  307;  Post,  ^  9SS  to  365,  and  ^  425 
to  434. 
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upon  the  same  construction  of  these  statutes,  which  is 
adopted  by  Courts  of  Law.'  They  even  go  further; 
and  (as  we  shall  presently  see)  extend  their  aid  to 
many  cases  not  reached  by  these  statutes. 

§  353.  And.  in  the  first  place,  let  us  consider  the 
nature  and  operation  of  the  statute  of  13  Elizabeth, 
cb.  5,  as  to  creditors,  which  has  been  universally 
adopted  in  America,  as  the  basis  of  our  jurisprudence 
on  the  same  subject.  The  object  of  the  Legislature 
evidently  was,  to  protect  creditors  from  those  frauds 
which  are  frequently  practised  by  debtors,  under  the 
pretence  of  discharging  a  moral  obligation,  that  is, 
under  the  pretence  of  making  suitable  provisions  for 
wives,  children,  and  other  relations.  Independently 
of  the  statute,  no  one  can  reasonably  doubt  that  a 
gift  or  conveyance,  which  has  neither  a  good  nor  a 
meritorious  consideration  to  support  it,  ought  not  to 
be  valid  against  creditors;  for  every  man  is  bound 
to  be  just,  before  he  is  generous;'  and  the  very  fact 
that  he  makes  a  voluntary  gift  or  conveyance  to  mere 
strangers  to  the  prejudice  of  his  creditors,  affords  a 
conclusive  ground,  that  it  is  fraudulent.  The  statute, 
while.it  seems  to  protect  the  legal  rights  of  creditors 
against  the  frauds  of  their  debtors,  anxiously  excepts 
from  such  imputation  the  iona  fide  discharge  of  moral 
duties.  It  does  not,  therefore,  declare  all  voluntary 
conveyances  to  be  void;  but  only  all  fraudulent  con- 
veyances to  be  void.'    And,  whether  a  conveyance  be 


1  Ibid, 

s  Copis  V.  Middleton,  3  Madd.  R.  4S8 ;  PaTicidge  c.  Gopp,  1  Eden,  B. 
166, 167, 16B ;  8.  C.  Ambler,  R.  598,  599. 

3  1  Fonbl.  Eq.  B.  1,  ch.  4,^  13,  (a) ;  Doe  v.  Boutledge,  Cowp.  B,  708; 
Cadogan  d.  Kennelt,  Cowp.  R.  433,  434  ;  Hollona?  v.  Mlllaid,  I  Madd. 
R.  237;   Sagitary  o.   Hide,  S.  Vern.  44. — Hanj  ofthe  eiicceeding  »' 
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frandaletit  or  not  is  declared  to  depend  upon  its 
being  made  '^upoa  good  consideration  and  bona  ^e."  ' 
It  is  not  sufiScient  that  it  be  apon  good  consideration 
or  bom  fide.  It  must  be  both.  And,  therefore,  if  a 
conveyance  or  gift  be  defective  in  either  particular, 
although  it  is  valid  between  the  parties  and  their  re- 
presentatives, yet  it  is  utterly  void  as  to  creditors. 

5  354.  This  leads  us  to  the  inquiry,  what  are  deemed 
good  considerations  in  the  contemplation  of  the  statute. 
A  good  consideration  is  sometimes  used  in  the  sense  of 
a  consideration,  which  is  valid  in  point  of  law;  and 
then  it  includes  a  meritorious,  as  well  as  a  valuable 
consideration.^  But  it  i3  more  frequently  used  in  a 
sense  contradistinguished  from  valuable ;  and  then  it 
imports  a  consideration  of  blood,  or  natural  affection,  as 
when  a  man  grants  an  estate  to  a  near  relation,  merely 
founded  upon  motives  of  generosity,  prudence,  and 
natural  duty.  A  valuable  consideration  is  such  as 
money,  marriage,  or  the  like,  which  the  law  esteems  as 
an  equivalent  given  for  the  grant,  and  it  is,  therefore, 


marks  apon  this  Hubject  I  hare  taken,  alranet  literally,  from  Mr.  Fon- 
blanqae'B  very  able  nolee  ;  and  I  dcsiie  this  general  acknowledgment  to 
be  taken,  as  an  espression  of  my  very  great  obligaliona  to  him  in  every 
pan  of  my  woik.  1'  Fonbl.  £q.  B.  1,  ch.  4,  %  13,  aod  note  (a).  The 
word  "  volnnlary  "  is  not  to  be  found  either  in  the  slatnlaof  ISKlizabeth, 
ch.  5,  or  of  the  alatule  of  27  Eliiabelh,  ch.  4.  Hoi  In  way  c.  MiUaid, 
1  Madd.  R.  S3?,  2S8.  A  voluntary  conveyance  to  a  stranger,  made  bond 
fiit  by  a  party  not  indebted  at  the  lime,  would  be  good  against  Biihsequent 
creditor*.  Holloway  t>.  Millard,  1  Madd.  B.  SS7,  328  ;  Walker  t>.  Bur- 
roagha,  1  Atk.  93. 

'  Ibid. ;  Bacon,  Abridg.  Fraud,  C, 

^Hodgaun  v.  Bulla,  3  Crancb,  140;  Gopiau.Middlebn,  3  Mad.  R.  430; 
Twyne'a  case,  3  Co.  R.  61 ;  Taylor  p.  Jonea,  3  Alk.  601 ;  Newland  on 
Conlracls,  ch.  33,  p.  386  ;  Parlridgeo.  Gopp,  Ambler,  R.  598,  599  ;  S.  C. 
1  Eden,  R.  ICT,  168 ;  Atherly  on  Mar.  SeU.  ch.  13,  pp.  191,  193. 
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founded  upon  motives  of  justice.'  Deeds,  made  upon 
a  good  consideration  only,  are  considered  as  merely 
voluntary ;  those  made  upon  a  valuable  consideration 
are  treated  as  compensatory.  The  words,  "  good  con- 
sideration," in  the  statute,  may  be  properly  construed  to 
include  both  descriptions ;  for  it  cannot  be  doubted, 
that  it  meant  to  protect  conveyances,  made  bond  fide, 
and  for  a  valuable  consideration,  as  well  as  those  made 
bona  fide,  upon  the  consideration  of  blood  or  affection.' 
fj  355.  In  regard  to  voluntary  conveyances,  they  are 
unqnestionably  protected  by  the  statute  in  all  cases, 
where  they  do  not  break  in  upon  the  legal  rights  of 
creditors.  But  when  they  break  in  ujKia  such  rights, 
and  so  far  as  they  have  that  effect,  they  are  not  per- 
mitted to  avail  against  those  rights.  If  a  man,  there- 
fore, who  is  indebted,  conveys  property  to  his  wife  or 
children,  such  a  conveyance  is,  or  at  least,  may  be 
within  the  statute ;  for,  although  the  consideration  is 
good,  as  between  the  parties,,  yet,  it  is  not  in  contem- 
plation of  law,  bona  fide  ;  for  it  is  inconsistent  with  the 
good  faith  which  a  debtor  owes  to  bis  creditors,  to  with- 
draw his  property  voluntarily  from  the  satisfaction  of 
tiieir  claims  -^  and  no  man  has  a  right  to  prefer  the 


1  2  Black.  Com.  297 ;  1  J'onbl.  Eq.  B.  1,  oh.  4,  ()  12,  note  (a). 
>  Doe  V.  RoutUdge,  Cowp.  R.  708,  710,  711,  713  ;  Copis  v.  Middleton, 
9Mad.  R.  430;  Hodgson  v.  Butts,  3  Cianch,  R.    140;  Tnyne'a  Case, 

3  Co.  R.  81. 

a  1  Fonbl.  Eq.  B.  I,  ch.  4,  ^  13,  nole  (a) ;  Tw;ne's  case,  3  Co.  B.  81 ; 
Towiithend  v.  Windham,  2  Ves.  10,  11;  Doo  c.  Bouiledge,  Cowp.  R. 
711  ;  RuesgII  v.  Hammond,  1  Atk.  15,  16;  Tynham  o.  Mullens,  1  Madd. 
R.lie;  Hullawayc.  Millard,  1  Madd.  R.  227,  328;  Bafard  u.  Hoffman, 

4  Johns.  Ch.  R.  450  ;  Reade  v.  Lmngalon,  3  Johns.  Ch.  R.  481 ;  Taylor 
e.  Jones,  3  Alk.  000,  601  ;  Townshend  o.  Windhatn,  3  Yes.  10  ;  Copis  v. 
Middleton,  3  Madd.  R.  425.  See  Ssward  o.  Jackaon,  6  Coiren,  R.  406 ; 
Wiekes  v.  Clarke,  8  Paige,  R.  160,  165. 
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claims  of  nfFectioQ  to  those  of  justice.  This  doctrine, 
however,  (as  we  shall  presently  8ee,)  reqoiree,  or  at 
least  may  admit  of,  some  qualification  in  relation  to 
existing  creditors,  where  the  circumstances  of  the  in- 
debtment  and  the  conveyance  repel  any  possible  impu- 
tation of  fraud,  aa  where  the  conveyance  is  of  a  small 
property  by  a  person  of  greaf  wealth,  and  his  debts 
bear  a  very  small  proportion  to  his  actual  means. 

S  356.  But,  at  all  events,  the  same  doctrine  does  not 
apply  to  a  man  not  indebted  at  the  time,  or  in  favor  of 
subsequent  creditors.  There  is  nothing  inequitable  or 
unjust  in  a  man's  making  a  voluntary  conveyance  or 
gift,  either  to  a  wife  or  to  a  child,  or  even  to  a  stranger, 
if  it  is  not,  at  the  time,  prejudicial  to  the  rights  of  any 
other  persons,  or  in  furtherance  of  any  meditated  design 
of  future  fraud  or  injury  to  other  persons.'  If,  indeed, 
there  is  any  design  of  fraud,  oi-  collusion,  or  intent  to 
deceive  third  persons,  in  such  conveyances,  although 
the  party  be  not  then  indebted,  the  conveyance  will  be 
held  utterly  void,  as  to  subsequent  as  well  as  to  present 
creditors,  for  it  is  not  hand  fide? 


I  1  FonU,  Eq.  B.  I  ch.  4,  ^  13,  nolo  (a);  Townshend  v.  Wirdham, 
SVei.  U;  Walker  v.  Buiroughs,  1  Alk.  t)3  ;  Bac.  Abridg.  Fraud,C.-^ 
Dob  u.  Eoiuledfie,  Cowp.  It  710,  Til;  RuEsell  e.  Hammond,  1  Aik.  15, 
16 ;  Hollo*ay  v.  Mill.ird,  I  Mad  J.  It.  327,  2i8  ;  Hattershee  v.  Farringdor, 
1  Swansl.  K.  lOR,  1 13  )  Reade  v.  LIvingBlon,  3  JuhnB.  Ch.  R.  4RI. 

>  Stillman  r.  Aslidown,  2  Aik.  431  ;  Heade  t..  LivingBlon,  3  Johns.  Ch. 
R.  481;  Richardson  i-.  Smallwood,  Jac.  R.  652. — Ab  lo  subsequent  credi- 
tors, it  canniit  ba  presumed  that  a  viilunurj  conTcyance  is  fraudulent, 
uuless  ibe  pirly  at  iha  lime  Is  deeply  indebted.  I^urd  Alvanley,  in  Lash 
V.  WllkinB<in,  (3  Vi^s.  387,),  said,  "  A  sinala  debt  will  not  do.  Every 
man  must  be  indebled  for  the  cummun  bills  or  his  honse,  though  he  pays 
them  eiety  wer^k.  li  must  deptfnd  upon  ible,  whether  he  was  in  insolvent 
circumstances  at  the  lime."  See,  also,  Scarf  v.  Siiulby,  18  Sim.  4S1_ 
Mr.  Chancellor  Kent,  in  Beads  v.  LjTingsmn  (3  Johns.  Ch.  R.  408.)  said, 
"  Sucb  a  louse  dicium,  one  would  suppuae,  was  not  of  much  weight,  aa 
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§  357.  It  has  beea  jastly  remarked,  that  the  distiac- 
i\6n  between  cases  where  the  pnrty  is  indebted,  and 
those  where  he  is  not  indebted,  is  drawn  from  consider- 
ations too  obvious  to  require  illustration  from  cases. 
For,  if  a  man  indebted  were  allowed  to  divest  himself 
of  hia  property  in  fevor  of  hia  wife  or  his  children,  his 
creditors  would  be  defrauded.  But  if  a  man  not  in- 
debted, and  not  meaning  to  commit  a  fraud,  could  not 
make  an  effective  settlement  in  favor  of  such  objects, 
because,  by  possibility,  he  might  afterwards  become 
indebted,  it  would  destroy  those  family  provisions, 
which  are,  under  certain  restrictions,  a  benefit  to  the 
public,  as  well  as  to  the  individual  objects  of  them,' 

§  358.  In  regard  to  voluntary  conveyances,  iJ^e  is 
an  intermediate  case  touching  creditors,  which  requires 
consideration.  Suppose  a  party  possessed  of  a  large 
estate,  and  indebted  at  the  same  time  to  a  considerable 
amount,  hut  his  debts  bearing  a  small  proportion  to  his 
actual  property,  should  make  a  settlement  or  other 
voluntary  conveyance,  in  favor  of  his  wife  or  children, 
of  a  part  of  his  estate,  which  should  still  leave  a  large 
surplus  in  his  own  hands,  beyond  the  assets  necessary 
to  pay  his  debts ;  and  afterwards,  at  a  distance  of  time. 


there  is  no  pTecedin^  ewe,  which  gives  the  least  coantenance  to  it."  Bat 
Lord  AlTanley  piobkbly  meant  no  more  than  this  ;  that,  as  to  sabseqaent 
CKditora, thereeaaldscareely  ariseapreHDmption  thai  theconvejaoee  waa 
inlealionally  fraadulent,  (nilhonl  which,  snch  Bubseqnent  creditors  could 
hare  no  cim  for  lelie^  unless  the  patt;  Were  deeply  indebted  at  the  time, 
and  contemplated  a  fraad  apon  bia  creditors.  In  tbia  view,  there  is  mach 
foTce  in  hia  Lordship's  temailcs.  Indeed,  this  seems  to  be  the  view  of  the 
matter  entertained  by  Mr.  Chancellor  Kent,  in  the  aama  case.  Ibid.  301. 
See,  also,  the  remarks  of  Sir  William  Grant,  ia  Kidney  v.  CoaumakeT, 
13  Yes.  155,  and  Sir  Thomas  Flumer,  in  Holloway  t>.  MUlard,  1  Uadd. 
R.  414.  See  theJurUt,  Jan.  Sib,  1844,  p.  461. 
1  Fonbl.  Eq.  B.  1,  cb.  4,  ^  13,  nole. 
XQ.IDB.  —  VOL.  I.  Si 
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lie  should  lose  or  spend  so  much  of  his  property,  as  not 
to  leave  enough  to  discharge  such  debts;  the  question 
would  then  arise,  whether,  in  regard  to  such  creditors, 
the  settlemeat  or  other  conveyance  would  be  void  or 
not  To  such  a  case  it  is  somewhat  dilBcult  to  apply 
the  preceding  reasoning,  bo  as  to  avoid  the  settlement 
or  other  conveyance ;  because  there  is  no  pretence  to 
say,  that  upon  the  posture  of  the  facts  any  actual  fraud 
could  be  intended,  or  that  the  creditors  were  prejudiced, 
except  by  their  own  voluntary  delay, 

§  359.  Upon  this  question,  a  learned  Judge  (Mr. 
Chancellor  Kent)  has  'pronounced  an  opinion,  which, 
from  his  acknowledged  ability  and  sagacity,  in  sifting 
the  0thorities,  is  entitled  to  very  great  weight  His 
language  is,  "  The  conclusion  to  be  drawn  from  the 
c^es  is,  that  if  the  party  is  indebted  at  the  time  of 
the  voluntary  settlement,  it  is  presumed  to  be  fraud- 
ulent in  respect  to  such  debts,  (that  i^  those  antece- 
dently due,)  and  no  circumstance  will  permit  those  debts 
to  be  affected  by  the  settlement,  or  repel  the  legal  pre- 
sumption of  fraud.  The  presumption  of  law  in  this 
case  does  not  depend  upon  the  amount  of  the  debts, 
or  the  extent  of  the  property  in  settlement,  or  the 
circumstances  of  the  party.  There  is  no  such  line 
of  distinction  set  up  or  traced  in  any  of  the  cases.  The 
attempt  would  be  embarrassing,  if  not  dangerous  to 
the  rights  of  creditors,  and  prove  an  inlet  to  fraud. 
The  law  has,  therefore,  wisely  disabled  the  debtor  from 
making  any  voluntary  settlement  of  his  estate  to  stand 
in  the  way  of  existing  debts.  This  is  the  clear  and 
uniform  doctrine  of  the  cases."  ^ 


1  Mr.  Chaneellot  Kent,  in  Eeade  c.  I^Ttngston,  3  Johns.  Cfa.  R.  SCO, 
1.    See,  ftlso,  3  Sch.  &  Lefr.  7U ;  Fitzer  v.  Filzer,  S  Aik.  &1I,  G13 ; 
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§  360.  This  doctrine  is  certainly  strictissmi  juris,' 
and  assames,  as  a  principle  of  law,  that  the  mere 
indeblmeat  of  a  party  constitutes,  per  »e,  conclusive 
evidence  of  fraud  in  a  voluntary  conveyance,  in  all 
cases,  T^-he^e  the  creditors,  to  whom  he  is  then  indebt- 
ed, are  conceraed.'    Nay,  it  seems  to  go  farther;  for. 


TajloT  tr.  Jonea,  2  Atk.  60S  ;  Bayard  o.  Hoffman,  4  Johns.  Ch.  R.  450 ; 
Bichardson  v.  Smatlwood,  Jsc.  R.  SS3.  Dui  see  eoDiri,  Verplank  •. 
Strong,  13  Johna.  R.  S36,  and  Jackaan  v.  Town,  4  Cowen,  R.  603,  604. 
See  Sewaid  e.  Jackaon,  8  Cowen,  R.  406 ;  Wictea  v.  Claiks,  B  Paige,  R. 
161,  105.  —  That  there  ia  very  great  vetght  in  this  reasoning,  cannot  be 
qaestioned.  That  it  a,  epon  principle,  entirely  aatiafaclorj,  as  the  true 
expoiition  of  the  alatule  of  13  Elisabeth,  ch.5,  or  of  the  Common  Law,  aa 
10  creditoca,  may  admit  of  aoine  diieralty  of  judgment.  Loid  Mansfield 
baa  justly  remarked,  in  Cadogan  v.  Kenaet,  Cowp.  434,  upon  the  etatute 
of  13  Elizabeth,  "  Such  s  conatruction  ia  not  to  be  made  in  tupport  of 
creditors,  aa  will  make  third  persona  sufi'erers.  Thoiefore,  the  alatule 
does  not  militate  againat  any  transaction  bonajide  made,  and  where  there 
i>  no  imagiaalion  of  fraud.  And  ao  is  the  Common  Law."  "  A  fair, 
voluntary  conrejance  may  be 'good  against  creditors,  notwithalanding  its 
being  Tuluniary.  The  circumatance  of  a  man  being  indebted,  at  the  lime 
of  his  making  a  voluntary  conveyance,  is  an  argumerU  of  fraud.  The 
qoealion,  in  every  case,  therefore,  is,  whether  the  act  done  is  a  bona  Jide 
tranaaclion,  or  whether  a  trick  or  contrivance  to  defeat  creditors."  If  this 
language  contains  a  true  exposition  of  the  law  on  this  subject,  then  the 
quesiiun  of  fraud,  or  not,  is  open  in  all  cases,  where  a  man  is  indebted,  as 
a  matter  of /act;  and  the  law  does  not  absolutely  pronounce  that  Ihs 
iadeblnwnt  per  «e  makes  the  settlement  fraudulent.  Lord  Mansfield  used 
langaage  to  a  like  effect,  in  Doe  v.  Routledge,  Cowp.  R.  70B,  709,  TIO, 
171.  The  doctrine  (aa  wa  have  aeen)  in  Hinde'a  Lessee  e.  Longworih, 
(11  Wheaton,  R.  199,)  stands  upon  grounds  analogous  to  those  of  Lord 
Mansfield,  and  is  not  easily  reconcilable  with  that  in  Beade  v.  Livingston, 
3  Johns.  Ch.  R.  SDO,  SOI.  .  See,  also,  HoIIoway  o.  Millard,  1  Madd.  R. 
414  ;  Jones  v.  Boulter,  1  Cox,  R.  388,  294,  SOS.  In  Richardson  d.  Small- 
wuod,  (Jac.  Rep.  553,)  the  subject  was  consideiablj  diacusaed  by  the 
Master  of  the  Rolla  ;  hut  from  hia  reasoning  I  should  not  draw  any  other 
conoluaion,  that)  that  an  iodebtmeot  at  the  time,  was  a  circumstance  pre- 
auroplive  of  a  fraudulent  intent.     See  Scarf  c.  Soulby,  16  Sim.  481. 

1  In  Tewnshend  v.  Windham,  (3  Vea.  10,  11,)  Lord  Hardwicke  said ; 
"  1  know  no  case  on  the  statute  of  13  Eliz.,  where  a  man,  indebted  at 
the  time,  makes  a  voluntary  conveyance  to  a  child,  without  consideration, 
and  dies  indebted,  but  that  it  shall  be  considered  as  a  part  of  his  estate 
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upon  the  same  reasoning,  subsequent  creditors  have 
been  allowed  to  participate  in  the  same  relief,  even 
tbougb,  as  to  them  alone,  'without  such  antecedent 
debts,  there  conld  be  no  relief.'  The  doctrine  was  cer- 
tainly not  nnderstood  by  Lord  Alyanley  as  going  to 
this  extent ;  for  he  put  the  case  upon  the  proof  of  fraud 
arising  from  previous  insolvency.' 

§  361.  Where  the  conveyance  is  intentionally  made 
to  defraud  creditors,  it  seems  perfectly  reasonable  that 
it  should  be  held  void,  as  to  all  subsequent^  as  well  as 
to  all  prior  creditors,  on  account  of  ill  faith.'  But 
where  the  conveyance  is  hond  fide  made,  and  under  cir- 
cumstances demonstrative  of  tho  non-existence  of  any 
intention  to  defraud  any  creditor,  there  seems  to  be 
some  difficulty  in  perceiving  how  the  subsequent  credi- 
tors can  make  out  any  right,  as  against  the  volnntary 
grantees,  through  the  equity  of  the  antecedent  credi- 
tors.*   Mr.  Chancellor  Kent,  in  the  case  above  referred 


foi  the  beaefil  of  his  eteditoTB,  &c."  "A  man  actaalljr  indebted,  and 
coDTejing  Tolnnl&iity,  alwa; a  meana  it  to  be  in  fraod  of  creditois,  as  I 
take  it."  Belt's  Supp.  p.  S13,  247.  But  this  latigaagpe,  though  so  verj 
general,  ought  not,  on  that  verj  account,  to  have  moro  than  general 
truth  ascribed  to  it,  where  the  iadebtment  is  of  &  nature  and  extent, 
that  makes  it  presamptiTe  of  fraud,  oi  the  conTejaace  ia  a  direct  and 
immediate  interference  with  the  rights  of  erediloia.  See  Bicbardsoti  v. 
Smallnood,  Jac.  Bep.  553. 

1  Reade  e.  Livingsiort,  3  Johns.  Ch.  R.  198,  49S;  Walker  c.  Bar- 
roughs,'  1  Atk.  94 ;  1  Madd.  Ch.  Pr.  220,  321. 

3  Luih  V.  Wilkinson,  0  Ves.  387;  S.  C.  cited  in  Eidne;  v.  Cooaa. 
milieT,  13  Ves.  150,  155.  See  also  Copis  e.  Middleton,  S  Madd.  R.  430; 
Reade  e.  Livingatoa,  3  Johns.  Ch.  R.  501  ;  Stephens  o.  OIitb,  3  Bro.  Ch. 
R-90. 

3  See  Reade  o.  LiTJngsIon,  3  Johns.  Ch.  R.  499,  501  ;  I  Hovend.  Sapp. 
to  'Vese;,  jr.  p.  134,  (7);  Richatdson  t>.  Smallwood,  Jac.  Rep.  552; 
Jersmy  on  Eq.  Jariid.  B.  3,  Ft  2,  eh.  3,  ^  4,  p.  413  ;  Nenland  on  Cod- 
tracts,  ch.  33,  p.  389. 

1  See  Hollowa;  t>.  Millard,  3  Madd.  R.  419 ;  Walker  v.  Buiroogbs, 
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to,  after  having  remarked,  **  That  there  is  no  doubt,  in 
any  case,  as  to  the  safety  and  security  of  the  ifien  exist- 
ing creditors, "  proceeded  to  state  :  "  No  voluntary  post- 
nuptial settlement  'was  ever  permitted  to  affect  them. 
And  the  cases  seem  to  agree,  that  the  auhseqaent  credi- 


I  Alk.  R.  91. — In  Ta;loT  e.  Jones,  (3  Alk.  600,)  (he  Master  of  the 
Rolli  mBnifettlf  proceeded  upon  the  ground,  that  ihe  conTcjance  1*as 
fraadulent  in  fact.  In  Slepheng  t>.  Olive,  (3  Bco.  Ch.  R.  93,).  nhers 
tbeia  were  prior  debit,  but  secared  b;  motigage,  Lord  Kenjon  held  ihe 
seiilement  good.  See  klao  George  v.  Millbanke,  9  Ves.  1S4,  that  »  aet- 
tlement,  eonUJning  b  promion  for  pajmeot  of  debts,  would  be  good 
ftgaiiut  all  fatars  creditota.  Lord  Eldon  there  said  :  "  In  general  cues, 
^im&  /oCM.aTolBBUry  eeiilement  will  betaken  to  be  fraudulent."  Bui 
this  sopposes  that  it  is  not  conclueiTe  of  fraud  ;  bot  thai  it  is  open  to  bo 
lebnlled.  In  Kidne;  v.  ConBamaker,  (13  Ves.  130,  155,)  Sir  William 
Grant  said  :  "Though  there  has  been  mach  controvetajr,  and  a  variety  of 
decisiona  upon  the  question,  whether  «uch  a  teitlement  (a  Voluntar;  set- 
llenent)  is  fraudulent  as  to  any  creditors,  except  euch  as  were  crcditora 
at  the  lime,  I  am  disposed  to  follow  (he  latest  decision,  that  of  Montague 
V.  Lord  Sandwich,  which  is,  that  ihe  aetlleinent  is  fiandulent  only  as 
against  such  creditors  as  were  cieditoTs  at  the  time."  Montague  t>.  Loid 
Sandwich  is  nowhere  reported  at  large.  It  was  decided  in  1797,  by  Lord 
Rosslyn,  and>is  referred  to  in  5  Ves.  3S6,  and  19  Ves.  148.  Mr.  Chan- 
eellot  Kenthas  said,  that,  in  ibis  case,  "  Lord  Rosalyn  declared  a  seltle- 
ment  void  as  to  credjtora  prior  to  its  dale.  There  was  no  question  of 
insolTcncy  made ;  but  iL%as  clearly  held  by  Lord  Rosslyn  in  this  case 
(see  19  Ves.  156,  note,]  that,  if  the  seiilenient  he  aSeoied,  as  fraudulent 
against  such  prior  creditors,  ihe  subject  is  Ihrowo  into  assets,  and  all  sub- 
sequent crediiois  are  let  id."  He  manifeslly  founds  Ibis  remaik  upon  the 
Repoiier's  noie  (a)  in  13  Ves.  tSG.  But  I  have  not  been  able  to  ascer- 
tain, that  Lord  Rosslyn  gave  any  such  relief,  in  this  case,  to  subsequent 
orediiora.  The  noie  in  5  Ves.  686,  and  13  Ves.  148,  would  rather  lead 
my  mind  lo  an  opposile  conclusion,  that  he  gave  relief  only  lo  prior  cie- 
dilors  pro  lanlo.  Mr.  Alherty  (Marr.  Sett.  ch.  13,  p.  313,  note.l,)  has 
expressed  an  unqualified  dissent  from  this  supposed  opinion  of  Lord  Ross- 
lyn ;  snd,  in  my  judgment,  with  very  great  reaann.  Where  the  Bellle- 
ment  ie  set  aaide,  aa  an  intentional  fraud  upon  creditors,  1  here  is  slrong 
reason  fur  holding  it  so,^s  lo  subsequent  cieditois,  and  lo  let  Ihera  im» 
the  full  benefit  of  the  property.  Richardson  v.  Smallwood,  Jac.  Rep. 
533.  See  also  Holloway  c.  Millard,  1  Madd.R.  414.  But  see  Walker 
V.  Burroughs,  1  Atk.  91,  on  this  point. 
31  • 
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tors  are  let  ia  only  in  partlcnlar  cases ;  as,  'where  the 
settlement  was  made  in  contemplation  of  future  debts ; 
or  where  it  is  retiuisite  to  interfere  and  set  aside  the 
settlement  in  favor  of  the  prior  creditors ;  or  where  the 
subsequent  creditor  can  impeach  the  settlement,  as 
fraudulent,  by  reason  of  the  prior  indebtment"^  And 
he  finally  arrived  at  the  conclusion,  "  That  fraud,  in  a 
voluntary  settlement,  was  an  inference  of  law,  and 
oitght  to  be  so,  so  far  as  it  concerned  ezistm^  debts. 
But  'that,  OS  to  subsequent  debts,  there  is  no  such 
necessary  legal  presumption ;  and  there  must  be  proof 
of  fraud  in  fact ;  and  the  iadebtment  at  the  time, 
though  not  amounting  to  insolvency,  must  be  such  as 
to  warrant  that  conclusion."  ^ 

§  362.  The  same  subject  has  undergone  repeated 
discussions  in  the  Supreme  Court  of  the  United  States. 
The  doctrine  established  in  that  court  is,  that  a  volun- 
tary conveyance,  made  by  a  person,  not  indebted  at 
the  time,  in  favor  of  his  wife  or  children,  cannot  be 
impeached  by  subsequent  creditors,  upon  the  mere 
ground  of  its  being  voluntary.  It  must  be  shown  to 
have  been  fraudulent,  or  made  with  a  view  to  future 


1  Reads  c.  I^TJngatan,  3  Johns.  Ch.  B.  497,  601.  See  Richirdsoo  i'. 
Smallwood,  Jao.  Rep.  652.  See  on  the  point,  whether  a  ButneqneDt  cce- 
dilor  can  set  aside  a  posi-nnptial  settlement,  a  learned  disserlaiion  in  the 
English  Jurist  for  Jsnaar;,  1844,  No.  365,  p.  461,462.  In  Ede  v. 
Knonles,  3  Yoange  Si  Coll.  N.  R.  173,  ITS,  Mr.  Vice- Chancellor  Bruce 
said  :  "  The  plaintiff  does  not  allege  bj  his  bill,  that  he  vaa  a  creditor  at 
the  time  of  the  settlement.  I  apprehend,  that  a  deed  can  onlj  be  set 
aside  aa  fraudulent  against  creditors  st  the  inatance  of  a  person  who  vas 
a  credilor  at  the  time,  though  nhen  it  shall  have  been  set  aside  subse- 
quent creditors  maj  be  let  io." 

*  Reade  v.  Liiingelon,  3  Johns.  Ch.  B.  497,  501.  See  Richardson  v. 
Smallnood,  Jac.  Bep.  653  ;  Scarf  «.  Sonlby,-16  Sim.  461. 
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debts.^  And,  od  the  other  hand,  the  mere  fact  of 
indebtment  at  the  time  does  not,  per  se,  constitate  a 
Bubstantivo  ground,  to  avoid  a  voluntary  conveyance 
for  fraud,  even  in  regard  to  •prior  creditors.  The  ques- 
tion, whether  it  is  fraadulent  or  not,  is  to  be  ascer- 
tained, not  from  the  mere  fact  of  indebtment  at  the 
time  alone,  but  from  all  the  circumataoces  of  the  case. 
And  if  the  circumstances  do  not  establish  fraud,  then 
the  voluntary  conveyance  is  deemed  to  be  above  all 
exception.  The  language  of  the  Court,  upon  the 
occasion  alluded  to,  was  as  follows :  "  A  deed  from  a 
parent  to  a  child,  for  the  consideration  of  love  and 
affection,  is  not  absolutely  void  as  against  creditors. 
It  may  be  so  under  circumstances.  But  the  mere  fact  j 
of  being  indebted  to  a  small  amount  would  not  make 
the  deed  fraudulent,  if  it  could  be  shown  that  the 
grantor  was  in  prosperous  circumstances,  and  unem- 
barrassed, and  that  the  gift  to  a  child  was  a  reasonable 
provision,  according  to  his  state  and  condition  in  life, 
and  leaving  enough  for  the  payment  of  the  debts  of 
the  grantorj  The  want  of  a  valuable  consideration  may  i 
be  a  badge  of  fraud ;  but  it  is  only  presumptive,  and 
not  conclusive  evidence  of  it,  and  may  be  met  and 
rebutted  by  evidence  on  the  other  side."'  And  this 
language  (it  should  be  remepfibered)  was  used  in  a 
case  where  the  conveyance  was  sought  to  be  set  aside 


>  Sexton  r.  Whealon,  8  Wheaton,  R.  239,  230 ;  Hinde's  Lessee  t^. 
Longwortb,  11  WheUoa,  B.  109;  BenaeU  v.  Bedford  Bant,  U  Mau. 
B.  431. 

^  Hiode's  Letaee  «.  Loagwoith,  11  Wheat.  R.  109.  See  also  Ver- 
plank  o.  Sterrr,  IS  Jobna.  B.  S36,  554,  fiS6,  G57  ;  Partridge  c.  Gopp, 
Ambler,  R.  6U7,  SOS ;  S.  C.  1  Eden,  R  167, 168,  IGS ;  GUmore  o.  Nonh 
American  Land  Co.,  Feleti,  C.  B.  461. 
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by  persons  claimmg  as  judgment  credltoTs  upon  ante- 
cedent debts.^ 

$  362  a.  The  same  doctrine  seems  now  well  estab- 
lished in  England.  In  a  jecent  case,  where  the  very 
point  was  before  the  Court,'  Lord  Langdale  said : 
"  There  has  been  a  little  exaggeration  in  the  argu- 
ments on  both  sides,  as  to  the  principle  on  which  the 
Court  acts  in  such  cases  as  these ;  on  one  side  it  has 
been  assumed  that  the  existence  of  any  debts  at  the 
time  of  the  execution  of  the  deed,  would  be  such  evi- 
dence of  a  fraudulent  intention,  as  to  induce  the  Court 


1  The  doctrine  of  the  SapTOme  Coart  seems  an  eDtire  coincidence  with 
Ihkt  held  b;  Lord  MaoBtield,  io  C&dogBii  t>.  Eennetl,  Cowp.  B.  432,  434, 
and  Due  v.  Bomled^e,  Cowp.  B.  705,  710,  Til,  713.  See  alto  Lush  o. 
Wilkinson,  5  Tes.  397;  Hotloway  v.  Millard,  1  Madd.  R.  414;  Kidney 
t.  CoaMmaker,  12  Ves.  155;  Sagilaiy  e.  Hide,  8  TeiD.  44.  It  ap- 
proBchea  yezj  nearly  to  ihe  doctrine  held  in  the  Supreme  Court  of  the 
United  Slates,  as  to  the  conBtruclicn  of  the  atatute  of  £7ih  of  Elizabeth, 
as  to  subaequeat  patchaeers ;  for  in  the  oihei  case  the  Tolumarj  convey- 
ance ia  not  held  absolutely  void  ;  bat  only  the  burthen  of  proof  to  tepel 
fraud  ia  thrown  upon  the  claiinaDla  under  it.  Cathcait  c.  Robinson,  S 
Peters,  B.  277,  SBO,  381.  See  alao  Terplank  v.  Sleiry,  13  Johna.  R. 
536,  554,  556,  557,  S59.  In  this  last  caae,  Mr.  Justice  Spencer,  in  deli- 
vering hiB  opinion  in  the  Court  of  Errors,  held  the  doctrine  maintained  in 
Ihe  Supreme  Court  of  the  United  States,  as  to  creditors,  in  the  broadest 
leims.  "  If,"  said  he,  "  the  peiaon  tnaktog  a  settlement,  is  insolvent,  or 
in  doubtful  circumstances,  the  settleiiient  comes  withia  the  statute  of  13ih 
of  Eliaabeth,  ch.  5.  But,  if  the  grantor  be  not  indebted  to  such  a  degree, 
as  that  the  settlement  will  deprive  the  ciedilora  of  an  ample  fund  fur  the 
payment  of  their  debts,  the  consideration  of  natntal  love  and  aSeciioa 
-will  support  the  deed,  although  a  volunlary  one,  againat  his  credilon,  for, 
in  the  language  of  the  deciMons,  it  is  free  from  the  imputation  of  fraud.'' 
Ibid.  577.  Mr.  Newland  muntains  the  same  opinion  with  great  strength. 
Newland  on  Contraets,  ch.  23,  p.  3B4,  385.  Mr.  FonUanque  haa  re- 
marked, that,  "  If  a  conveyance  or  gift  be  of  the  -whole,  or  of  the  greater 
part  of  the  grantoi's  property,  such  conveyance  or  gifl  vould  be  ftaada- 
lent ;  for  no  man  can  voluntarily  divest  himself  of  all,  or  the  most  of 
what  he  haa,  without  being  aware  that  futuTe  creditota  will  prob^ly  suf- 
fer by  it."  ■  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  12,  note  (a). 
9  Townsend  v.  Westacolt,  3  Bearan,  R.  310,  345. 
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to  set  aside  a  voluntary  conveyance,  and  oblige  the 
Court  to  do  so  under  the  statute  of  Elizabeth.  I  can- 
not think  the  real  and  just  construction  of  the  statute 
warrants  that  proposition,  because  there  is  scarcely 
any  man  who  can  avoid  being  indebted  to  some 
amount ;  he  may  intend  to  pay  every  debt  as  soon  as 
it  is  contracted,  and  constantly  use  his  best  endea- 
vors to  have  ample  means  to  do  bo,  and  yet  may  be 
frequently  if  not  always,  indebted  in  some  small  sum ; 
there  may  be  a  withholding  of  claims  contrary  to  his' 
intention,  by  which  he  is  kept  indebted  in  spite  of 
himself;  it  would  be  idle  to  allege  this  as  the  least 
foundation  for  assuming  fraud  or  any  bad  intention. 
On  the  other  hand,  it  is  said  that  something  amount- 
ing to  insolvency  must  be  proved,  to  set  aside  a  volun- 
tary conveyance;  this,  too,  is  inconsistent  with  the 
principle  of  the  act,  and  with  the  judgments  of  the 
most  eminent  judges.  The  evidence  as  to  Westacott's 
property,  when  he  executed  the  settlement,  I  cannot 
rely  on ;  it  is  brought  forward  many  years  after  the 
witnesses  had  known  it,  and  they  speak  to  the  value 
of  the  property  without  taking  iuto  consideration  any 
charges  that  might  be  upon  it;  and  I  am  not  in  a 
situation  of  knowing  whether  there  were  any  charges 
upon  it" 

§  363.  The  some  doctrine  has  been  asserted  by  the 
Supremo  Court  of  Connecticut,  in  a  recent  case,  which 
hinged  exclusively  upon  the  same  point.  It  was  there 
laid  down  as  the  unanimous  opinion  of  the  Court,  and 
there  is  much  persuasiveness  as  well  as  reaBonableuess 
Equity  in  the  doctrine,  that,  "  Where  there  is  no 
actual  fraudulent  intent,  and  a  voluntary  conveyance  is 
made  to  a  child,  in  consideration  of  love  and  affection, 
if  the  grantor  is  in  prosperous  circumstances,  unembar- 
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rasEed,  and  not  considerably  indebted,  and  tbe  gift  is  a 
reasonable  provision  for  ttie  cbild,  according  to  his 
state  and  condition  in  life,  coni[u:ehending  'but  a  email 
portion  of  bis  estate,  leaving  ample  funds  unencum- 
bered for  the  payment  of  his  debts ;  then,  such  con- 
veyance will  be  valid  against  conveyances  (debts) 
existing  at  the  time.  [But,  though  there  be  do  fraud- 
ulent intent,  yet,  if  the  grantor  was  considerably  in- 
debted and  embarrassed  at  the  time,  and  on  the  eve  of 
"bankruptcy ;  or,  if  the  value  of  the  gift  be  unreason- 
able, considering  the  condition  in  life  of  the  grantor, 
disproportioned  to  his  property,  and  leaving  a  scanty 
provision  for  the  payment  of  bis  debts;  then,  such 
conveyance  will  be  void  as  to  creditors."  ' 


1  Salmon  v.  Benneti,  1  Connect.  Rep.  535,  548  to  G51 ;  S.  P.  Newland, 
on  Conlracla,  ch.  28,  p.  364,  385,—  Mr.  Chaneellor  Kent,  in  commenting 
on  this  caae  bbjs  :  "  I  bave  not  been  able  to  lind  the  ctiee  in  which  a  mete 
ToluDlar;  conveyaDca  Id  a  wife,  or  child,  has  been  plainly  or  directly  held 
good  againat  the  creditor  at  the  time.  The  caaes  appear  to  me  to  be 
opon  the  point,  DDirormly  in  Taror  of  Ihe  creditor,"  (Reade  v,  Liring- 
sion,  3  Johns.  Ch.  R.  504.)  Mr.  Athetley  (Marr.  Setl.  ch.  13,  p.  212  to 
319,)  maintains  the  same  doctrine.  He  holds,  that  if  the  pari;  is  in  debt, 
at  the  time  of  settlement,  it  is  Toid,  as  to  subsequent  as  well  as  to  prior 
ciedilors  ;  and  this  without  any  tererence  to  the  aiuoont  of  the  debts. 
See  note  to  Bigelow'a  Dig.  (Sd  edition,)  p.  SOO,  title.  Conveyance.  On 
the  other  band,  it  may  be  aassrted  with  some  confidence,  that  there  is  do 
English  case  which  pointedly  decides  that  such  a  conveyance  ii  Toid, 
merely  from  the  circumatance  that  the  party  was  indebted  at  the  time,  if 
the  debts  bore  no  proportion  to  bis  assets,  and  there  was  no  pregumption 
of  meditated  fraud.  The  cases  cited  by  Mr.  Chancellor  Kent  do  not 
appear  to  me  to  reach  Ibe  point,  at  least  not  in  a  foim  free  from  difficulty 
and  ohscurity.  The  case  of  St.  Amand  v.  The-CoanleBs  of  Jersey, 
1  CoDiyn,  R.'25S,  is  quite  obscurely  reported.;  butit  may  be  gathered  from 
that  report  that  the  grantor  was  deeply  indebied  at  the  time,  and  probably 
there  was  a  sitnng  piesumption  of  fraud  in  fact.  The  case  of  Fiizcr  tt. 
'Fitiet,  2  Aik.  R.  SI  I,  was  tbe  case  of  a  subsequent  oredilor,  having  an 
assignment  under  the  insolteot  act  o[2  Geo.  II,,  ch.  S,  to  compel  an  exe- 
cution of  the  trusts  of  a  deed  of  separation  in  faroi  of  a  wife.    It  waa 
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$  364.  The  same  doctrine  has  been  expressly  held, 
on  different  occasions,  by  the  Judges  of  the  Supreme 


DOt  the  cise  of  a  voluntary  conTeyance  held  void.  In  Taylor  v.  Jones, 
3  Alk.  600,  602,  the  reuoning  of  (be  Master  of  the  Rotli  certainly  goea 
to  the  mainleDancs  of  the  doctiine.  But  the  judgment  aeems  ultimately 
to  bale  itrmed  upon  the  point  thai  the  conTeyance  was  rrRudulen(,and  ibere 
waa  a  trust  in  il  in  favor  of  the  grantor  for  life.  Some  part  of  the  doc- 
ttine  of  the  Master  of  the  Kolls  would  nut  now  be  held  mainlainable. 
The  doctrine  of  Lord  Hardwioke,  in  RoGSeirv.  Hammon,  1  Atic.  3S,  by 
no  means  wartanls  so  general  a  conclusion.  Hia  Lordship's  language,  in 
Walker  ti.  Burroughs,  1  Alk.  39,  though  broad  and  sweeping,  does  nut 
come  up  to  it;  and  the  ease  turned  on  the  Statute  of  Bankruptcy,  21 
Jac.  1,  ch.  15.  Townshend  b.  Windham,  2  Ves.  1, 10,  11,  was  the  ease 
of  the  execution  of  a  power ;  and  Lord  Hardwicke  held  the  piopetty 
assets  for  the  payment  of  the  debts  of  existing  crediiors.  The  question 
did  not  arise,  whether  the  debtor  had  olhet  eslalo  at  the  time,  suSicienl  lo 
pay  liis  debts ;  and  Lord  Hardwicke  treated  the  case  as  an  inteaiiaoal 
eiecuiion  of  the  power  lo  defraud  creditors.  On  the  other  hand,  the  case 
of  Stephens  c.  OIIto,  3  Bro.  Ch.  R.  90,  shows  that  the  fact  of  indebt- 
ment  ia  not  aafiicient  to  set  aside  the  conTeyance,  if  the  debt  ia  aciiially 
secured  by  mortgage.  Now,  it  is  somewhat  difiioalt  to  distinguish  be- 
tween the  case  of  a  specific  security  for  debts,  and  a  general  security, 
founded  upon  aa  ample  fortune  in  the  grantor.  Each  operates,  if  at  all, 
to  repel  the  same  imputation  of  fraudulent  intent ;  and  if  the  law  makes 
the  mere  fact  of  indeblnent  per  se  a  fraud  aa  lo  existing  Creditois,  the 
security,  in  eiihei  case,  cannot  control  th?  prcinmption.  The  doctijne, 
too,  of  Lord  AUanley,  in  Lnsh  o.  Wilkinson,  5  Ves.  383,  trenches  upon 
the  conclusiTeneBs  of  the  presumplion.  And,  notniihslanding  Mr.  Chan- 
cellor Kent's  doubts  on  this  case,  in  Beads  v.  Livingston,  3  Johns.  Ch.  R. 
407,  498,  it  has  been  repeatedly  recognized  in  later  cases.  12  Ves.  150, 
155  ;  2  Madd.  K.  430.  It  must,  therefore,  be  admitted,  that  there  ia 
some  difficulty  ia  reconciling  the  language  of  the  English  cases,  allhongh 
the  casea  themselTcs  may  be  all  disiingnishabie  from  each  other.  The 
question  really  resolves  itself  into  this,  whether  a  voluntary  con teyance 
is  void  against  crediiors,  because  it  altiniaiely  operates  lo  defeat  the 
debts  of  existing  jiiedilois,  or  whether  it  is  void,  only  when,  from  the 
circumstances,  the  presumption  fairly  arises  that  it  either  was  intended 
lo  defraud,  or  did  necessarily  defraud,  such  etediiots.  Sir  Thomas 
Plumer,  in  Holloway  e.  Millard,  1  Madd.  R.  417,  4t9,  manifestly  treated 
the  statute  of  13  of  Eliz.  as  only  applying  lo  fraudulent  couTeyances. 
"  This  conveyance  is  not  one  of  that  description  [1.  e.  to  defraud  creditors.) 
It  is  not  fraadulent  merely  because  it  is  voluntary.  A  voluntary  convey- 
tnce  may  be  made  of  real  or  personal  property  without  any  coosideraiton 
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Court  of  New  York ;  and  in  the  latest  case  on  this 
subject,  it  has  been  expressly  affirmed  that  neither  a 
creditor,  nor  a  purchaser,  can  impeach  a  conveyance, 
bond  fide  made,  founded  on  natural  lore  and  affection, 
and  free  from  the  imputation  of  fraud,  and  where  the 
grantor  had,  independent  of  the  property  granted,  an 
ample  fund  to  satisfy  his  creditors.  This  qualification, 
however,  was  then  annexed  to  the  doctrine,  that,  if  a 
fraudulent  use  is  made  of  sach  a  settlement,  it  may  be 
carried  back  to  the  time  when  the  fraud  was  com- 
menced.' 

§365.  Under  this  apparent  diversity  of  judgment, 
it  would  ill  become  the  commentator  to  interpose  his 
own  views  as  to  the  comparative  weight  of  the  respect- 
ive judicial  opinions.    It  may  probably  be  found  in  the 


whaleTer,andcannol  be  avoided  b;  sabsequent  creditors,  onleM  it  be  of  the 
description  nenlioned  in  the  aUlnte,  Sic  Ila  being  loluniarjr  ie  primSfade 
eTidertce  (he  does  not  ear  amelasitie)  wbeie  the  part;  ia  loaded  %viih  debt 
at  the  lime,  of  an  Intent  to  defeat  and  defraad  his  creditors ;  but,  if  unin- 
debted, his  disposition  is  good."  He  alUrwaids  added:  "A  voluntary 
disposition,  even  in  favor  of  a  child,  is  not  good,  if  the  partir  i*  inilebted 
at  tlie  lime."  But  this  must  be  taken  in  cnnnection  vriih  his  preceding 
remarlfa,  as  applying  to  a  case  of  being  loaded  vrilh  debts.  See  also 
Copis  V.  Middletoo,  2  Madd.  B.  436,  4SS,  430.  In  Jones  e.  Boulter, 
(1  Cox,  R.  2»S,  394.)  Lord  Ch.  B.  Skinner  said :  "  There  ii  no  mention 
it)  the  act  (Slat.  IS  Eliz.)  of  voluntary  conTeyaneea  ;  and  ibe  question 
hasttlwajB  been  vhcther,  in  the  transaction,  there  has  been  fraud  or  covin. 
Here  xctrt  crcdilori  at  rfe  tiTne,  and  this  is  said  always  to  have  been  a 
badge  of  fraud.  It  is  true  that  this  circumstance  ia  always  eicong  evi- 
dence of  fraud.  But,  if  there  are  other  circurmtajuxs  in  the  case,  that  alone 
will  not  he  svfident."  Eyre,  B.,  is  still  more  explicit.  He  said  :  "  The 
13  of  Eliiabelh  ia  a  wholesome  law,  plainly  penned,  and  I  wonder  bow 
artificial  reason  could  puzzle  it.  An  ariilicial  consirucdoa  has  entangled 
Conrls  of  Justice,  namely,  that  a  voluntary  conveyance  of  a  person  in- 
debted at  thetiine,iB  to  be  deemed  frandu lent"  See,  also,  1  Fonbl.  Eq.  B. 
l,ch.4,4  12,  note  {a). 

I  Jackson  v.  Town,  4  Cowen,  R.604  ;  Verplauk  e.  Sierry,  12  Johns.  B. 
S3S.    See  also  Huston's  Admr.  v.  Cantril,  11  Leigh,  R.  136. 
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fatare,  as  it  has  been  in  the  past,  that  professional 
opinions  will  continue  somewhat  divided  upon  the  sub- 
ject, until  it  shall  hare  undergone  a  more  searching 
judicial  examination,  not  upon  authority  merely,  hut 
upon  principle.  If  the  questiou  were  now  entirely 
freed  from  the  bearing  of  dicta  and  opinions  in  earlier 
times,  there  is  much  reason  to  believe  that  it  would 
settle  down  into  the  proposition,  (certainly  most  con- 
formable to  the  language  of  the  Statute  of  J3th  of  Eliz.) 
that  mere  indebtment  would  not  per  se  establish,  that 
a  voluntary  conveyance,  was  void,  even  as  to  existing 
creditors,  unless  the  other  circumstances  of  the  case 
justly  created  a  presumption  of  fraud,  actual  or  con- 
structive, from  the  condition,  state,  and  rank  of  the 
parties,  and  the  direct  tendency  of  the  conveyance  to 
impair  the  rights  of  creditors.'    In  the  latest  English 


1  See  Janes  v.  Boulter,  I  Cos,  R.  S6B,  294, 995 ;  Stephens  e.  Olive, 

2  Bro.  Ch.  R.  eo.  See,  slao,  I  Foabl.  Eq.  B.  1,  eh.  4,  (  13,  nole  (a) ; 
Jeremy  on  Eq.  Jurisd.  B.  3,  Ft.  2,  ch.  3,  ^  4,  p.  412,413;  Twjne's  .cbm, 

3  Co.  R.  81  b. ;  Newluid  on  Coatr.  ch.  S3,  p.  SS3,  384,  385,  whete  the 
lesmed  author  as«erU  the  opinion  intimated  in  the  text,  in  a  positive  mio- 
ner,  and  maintuos  it  by  very  cogent  reasoning.  —  Mr.  Chancellor  Kent, 
in  hJE  learned  opinion,  already  noticed,  (3  Johns.  Cb.  R.  SOS,]  bss  traced 
out  EOme  of  the  analogies  between  the  English  law  and  the  conliDenial 
Ian  on  this  subject,  and  I  gladly  refer  the  Jearned  reader  to  his  citations. 
Voet  has  discuBsed  the  subject  in  his  Comoenlaiiea,  I  Voet,  ad  Paod.  Lib. 
30,  tit.  5,  ^  20 ;  Folhier,  in  his  Traill  des  Donations  enlre  Vifs,  ^  S  ;  and 
Grqnier,  in  his  Trait^  des  Donations,  Tom.  I,  Partie  I,  ch.  S,  (  S,  p.  S53, 
ice-  Voet  holds,  that  the  donee  is  liable  to  the  existing,  but  not  to  the 
future  debts  of  the  donor,  when  he  is  donee  of  all,  or  of  the  major  part  of 
the  donor's  property  :  atram  donatis  omnibiiB  bonis  ant  majors  eorum  parte. 
Folhier  says,  that  the  donee  of  particnlar  things  is  not  bound  to  pay  the 
existing  debts  of  the  donor,  unless  be  lioows  that  the  donor  vas  insolvent 
at  the  time,  or  that  he  nill  not  have  sufficient  left  to  pay  his  creditors,  and 
the  donation  is  in  fraud  of  his  creditors.  But  those,  who  are  technically  called 
WHiwrjoZ  doneet,  donatairei  unieerteU  (which  embrace  not  only  donees  of 
the  whole  properly  of  the  donor,  hut  of  the  whole  of  a  particular  kind,  as 

■<J.  /UB.  —  VOL.  I.  35 
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case,  toQchiog  this  subject,  it  traa  nneqaivocally  held, 
that  a  voluntary  deed,  made  ia  cousideration  of  lore 
and  affection,  is  not  necessarily  void  as  against  the 
creditors  of  the  grantor,  upon  the  Common  Law,  or  the 
Statute  of  Elizabeth,  but  that  it  mast  be  shown  from 
the  actual  ciTcumatances,  that  the  deed  was  fraudulent, 
and  necessarily  tended  to  delay  or  defeat  creditors.' 

§  366.  There  is  another  quali&cation  of  the  doctrijie' 
respecting  the  rights  of  creditors,  which  deserves  atten- 
tion in  this  place,  not  only  from  its  practical  importance 
in  regard  to  the  jurisdiction  of  Courts  of  Equity,  but 
also  from  the  fact  that  it  has  given  rise  to  some  diver- 
sity  of  judicial  opinion.  The  point  intended  to  be 
snggested  is  this,  whether,  in  order  to  make  a  convey- 
ance void,  as  against  existing  creditors,  it  is  indispen- 
sable that  it  should  make  a  transfer  of  property,  viiiich 
could  be  taken  in  execution  by  the  creditors,  or  com- 
pulsorily  applied  to  the  payment  of  the  debts  of  the 
grantor  J  or  whether  the  rule  equally  applies  to  the 
conveyance  of  any  property  whatsoever  of  the  grantor, 
although  not  directly  so  applicable  to  the  discharge  of 
debts. 

§  367.  The  English  doctrine  upon  this  subject,  after 
various  discussions,  has  at  length  settled  down  in  favor 
of  the  former  proposition,  namely,  that  in  order  to  make 
a  voluntary  conveyance  void  as  to  creditors,  either 
existing  or  subsequent,  it  is  iu  dispensable,  that  it  should 
transfer  property,  which  would  be  liable  to  be  taken  in 
execution  for  the  payment  of  debts.  The  reasoning  by 
which  this  doctrine  is  established,  is,  in  substance,  that 


movable!,  &c.)  are  liable  for  Ibe  esistin;  debts  of  lbs  dooor,  bat  not  for 
his  future  debts. 
1  G»le  V.  WUliamsoD,  B  Uees.  &  Welsb.  B.  405,  409, 410,  41). 
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the  statute  of  IStli  of  Elizabeth  did  not  intend  to 
enlarge  the  remedies  of  creditors,  or  to  subject  any 
property  to  execution,  which  was  not  already,  in  Law  or 
Equity,  subject  to  the  lights  of  creditors.  That  a 
voluntary  conveyance  of  property  not  so  subject,  could 
not  be  injurious  to  creditors,  nor  wilhia  the  purview  of 
the  Statute,  because  it  would  not  withdraw  any  fund 
from  their  power,  which  the  law  had  not  already  with- 
drawn from  it.  And  that  would  be  a  strange  anomaly, 
to  declare  that  to  be  a  fraud  upon  creditors,  which  in 
no  respect  varied  their  rights^r  remedies.  Hence,  it 
has  been  decided  that  a  voluntary  settlement  of  stock, 
or  of  choses  in  action,  or  of  copyholds,  or  of  any  other 
property,  not  liable  to  execution,  is  good,  whatever  may 
be  the  state  and  condition  of  the  party  as  to  debts.' 

S  368.  Mr.  Chancellor  Kent,  in  a  very  elaborate  argu- 
ment, has  discussed  the  same  subject,  and  doubted  the 
soundness  of  the  reasoning  by  which  that  doctrine  is 
attempted  to  be  established.  He  maintains  that,  in 
cases  of  fraudulent  alienations  of  this  sort.  Courts  of 
Equity  ought  to  interfere,  and  grant  remedial  justice, 
whether  the  property  could  be  reached  by  an  execution 
at  law  or  not,  for  otherwise,  a  debtor,  under  shelter  of 
it,  might  convert  all  hts  property  into  stock,  and  settle  it 
upon  his  family,  in  defiance  of  his  creditors,  and  to  the 
utter  subversion  of  justice.  And  he  further  insists,  that 
the  cases  antecedent  to  the  time  of  Lord  Thurlow,  and 


1  See  Dnndu  v.  Botena,  1  Ves.  jr.  196  ;  S.  C.  S  Cox,  R.  1B6  ;  McCar- 
thjr  V,  Gould,  1  B.  Il  Beat.  390  ;  GroRan  o.  Cooke,  2  B.  &  Bealt.  233 ; 
eaillard  v.  Eatwiek,  1  Anat.  R.  381 ;  NanUa  e.  CoDorlc,  9  Ves.  18B,  189; 
Rider  t>.  Kidder,  10  Ve«.  368  ;  Guj  r.  Feukea,  18  Vea.  196, 107  ;  Coeb- 
rane  v.  Cbambara,  1825  ;  HSS.  cited  io  Hr.  Blont'a  note  to  Horn  e.  Horn, 
Ambler,  R.  70 ;  Hatihews  v.  Feaier,  1  Coz,  R.  278. 
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especially  in  the  time  of  Lord  Hardnicke  and  Lord 
NorthingtoD,  do  eaatain  his  own  doctrine.* 

^  369.  But,  whatever  may  be  the  true  doctrine,  as 
to  these  critical  and  nice  questions,  it  is  certain  that  a 
conveyance,  even  if  for  a  valuable  consideratioa,  is  not, 
under  the  statute  of  13th  of  Elizabeth,  valid  in  point 
of  law  from  that  circumstance  alone.  It  must  also  be 
load  fide ;  for  If  it  he  made  with  intent  to  defraud  or 
defeat  creditors,  it  will  be  void,  although  there  may,  in 
the  strictest  sense,  be  a  valuable,  nay,  an  adequate  con- 
sideration. This  doctrtne  was  laid  down  in  Twyne's 
Case,  (3  Go.  R.  81),  and  it  has  ever  since  been  steadily 


1  Bijard  a.  Hoffinu,  4  Johns.  Ch.  R.  45S  to  459 ;  Edgell  v.  Hajnood, 
3Alk.  352.  Sea  bIw  Milf.  PI.  bj  Jeremy,  115,»ndlJM.  & 'WbIIi.  371 ; 
M'Dormut  v.  Strong,  4  Johns.  Ch.  R.  687 ;  Spader  r.  Davis,  fi  Johns.  Ch. 
R.  SSO;  S.  C.  30  Johns.  R.  554.  — The  cases  ciied  by  Ht.  Chancellor 
Kent  go  very  far  to  cslahlish  the  doctrine  which  he  contends  for.  Tayloi 
0.  Jones,  (9  Atk.  R.  600,)  is  a  decisioD  of  the  Master  of  the  Rolls,  directly 
in  poinL  The  case  of  King  c.  Dupine,  ciled  in  Mr.  Saanders's  note  to 
S  Atk.  003,  note  3,  and  reported  3  Atk.  R.  193,  300,  is  strong  the  same 
way  ;  and  so  is  Horn  o.  Horn,  Ambl.  R.  70.  Upon  this  latter  case.  Lord 
Thorlow  ia  reported  to  have  said,  "  The  opinion  in  Horn  v.  Horn  is  so 
anomatoDS  and  aofounded,  that  forty  such  opinions  would  not  satisfy  me. 
It  would  be  preposterous  Mid  absurd  to  set  aside  an  sgreetnsnt,  which,  if 
set  aude,  leaves  the  etock  in  the  dhidb  of  a  person,  where  you  could  not 
touch  it."  Grogan  v.  Cooke,  2  B.  &  Bealt.  S33.  In  Partridge  v.  Gopp, 
Ambl.  R.  596  ;  S.  G.  1  Eden,  R.  163,  Lord  Chancellor  Norlhington  made 
the  doneea  of  £500  each  refund  in  favor  of  creditors.  But  he  seems  to 
have  been  impressed  with  the  opinion,  that  the  iranaaciion  was  friud- 
ulent,  or,  to  use  his  own  words,  that  the  transaction  smelt  of  c rati  and 
experiment.  The  transaction  was  secret  ;  and.  Dona  clandestina  sunt 
•empet  suspiciosa.  Twyne's  case,  3  Co.  It.  81.  WhitcTer  may  be  the 
tcDe  doctrine  on  this  subject,  a  dislinclion  may,  perhaps,  exist  between 
cases,  where  a  party  indebted  actually  converts  his  existing  tangible  j/ro- 
perr^  into  stock,  10  defraud  creditors;  and  eases,  where  he  becomes  poa- 
aessed  uf  stock  without  indebtment  at  the  time  ;  or  if  indebted,  without 
having  obtained  it  by  the  cnnversion  of  any  other  tangible  praperly. 
Where  tangible  properly  is  converted  into  slock  to  defraud  existing 
eteditora,  there  may  be  k  solid  ground  to  follow  the  fund,  hewefer 
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adhered  to.'  Cases  have  rep«ated1j  been  decided,  in 
which  persons  have  given  a  full  and  fair  price  for  goods, 
and  where  the  possession  has  been  actually  changed; 
yet  being  done  for  the  purpose  of  defeating  creditors, 
the  transaction  has.  been  held  fraudulent,  and,  therefore, 
set  aside.'  Thus,  where  a  person,  with  knowledge  of 
a  decree  against  the  defendant,  bought  the  bouse  and 
goods  belonging  to  him,  and  gave  a  full  price  for  them, 
the  Court  said  that  the  purchase,  being  with  a  mani- 
fest view  to  defeat  the  creditor,  was  fraadulent,  and, 
notwithstanding  the  valuable  consideration,  void.'  So, 
if  a  man  shonld  know  of  k  judgment  and  execaUon, 
and,  with  a  view  to  defeat  it,  should  purchase  the  debt- 
or's goods,  it  would  be  void ;  because  the  purpose  is 
iniquitous.* 

§  370.  But  cases  of  this  sort  are  carefully  to  be  dis- 
tinguished from  others,  where  a  sale,  or  assignment,  or 
other  conveyance,  merely  amoants  to  giving  a  preference 
in  payment  to  another  creditor,  or  where  the  assign- 
ment or.  conveyance  is  made  for  the  benefit  of  alt  cre- 
ditors ;  for  such  a  preference,  or  such  a  general  assign- 
ment or  conveyance,  is  not  treated  as  maid  fide,  but  as 
merely  doing  what  the  law  admits  to  be  rightful.  A 
sale,  assignment,  or  other  conveyance,  is  not  necessarily 
fraudulent,  because  it  may  operate  to  the  prejudice  of 
a  particular  creditor.'    But  secret  preferences  made  to 


1  NewlaDdnDCoatr.ch.S9,  p.  370,371;  I  Ponbl.  Eq.  B.  1,  ch.4,  ^  12, 
DOlfl  (a) ;  Cadogui  e.  Kenoet,  Cowp.  R.  434 ;  Worsele;  v.  De  M&ltoe, 
1  Bprr.  474,  475. 

<■  Cadogtn  t>.  Kennelt,  Cowp.  S.  434  ;  Bridge  r.  Eg^Ieston,  14  Mass. 
R.  S4S  ;  HuriiOD  r.  Tratteea  of  Phillips  Academj,  19  Masi.  R.  456. 

3  Ibid. ;  Worael;  v.  De  MstioB,  1  Burr.  474,  479. 

*  Ibid. 

s  Holbiid  V.  Andeison,  ST.  R.  239  ;  Pioksloik  v.  Ljsler,  3  M.  &  Selv. 
R.371.  1 
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iQdace  particular  creditors  to  sign  a  geoeral  assigti- 
meiit,  and  unknown  to  the  other  creditors  who  execute 
the  assignment,  are  treated  as  frauds  upon  such  cre- 
ditors.^ 

§  371.  It  may  be  added  that,  although  volontaiy 
conveyances  are,  or  may  be,  Toid,  as  to  existing  credi- 
tors, they  are  perfect  and  effectual,  as  between  the 
parties,  and  cannot  be  set  aside  by  the  grantor,  if  be 
should  become  dissatisfied  with  the  transaction.'  It  is 
his  own  folly  to  have  made  such  a  conveyance.  They 
are  not  only  valid  as  to  the  grantor,  but  also  as  to  his 
heirs,  and  all  other  persons  claiming  under  him  in 
privity  of  estate  with  notice  of  the  fraud.'  A  convey- 
ance of  this  sort  (it  has  been  said,  with  great  truth 
and  force)  is  void  only  as  against  creditors;  and  then 
only  to  the  extent  in  which  it  may  be  necessary  to 
deal  with  the  conveyed  estate  for  their  satisfaction.  To 
this  extent  and  to  this  only,  it  is  treated  as  if  it  had 
not  been  made.  To  every  other  purpose  it  is  good. 
Satisfy  the  creditors,  and  the  conveyance  stand£.*  But 
the  assignees  of  a  bankrupt,  or  an  insolvent  debtor, 
are  entitled  to  the  same  rights  and  stand  in  the 
same  predicament  as  the  creditors  themselves,  and  are 
deemed  to  represent  them." 

§  372.  The  circumstances  under  which  a  convey- 


1  PMt,  ^  378. 

s  Fetre  »■  Eapinuae,  3  Mjlne  &  Eeeo,  4SS ;  Bill  tr.  Cuieton,  Id.  630, 

10. 

3  Randall  r.  Pbillips,  3  Mwon,  B.  379.  X --, 

*  Sir  W.  Grant,  in  Cuttia  p.  Price,  12  Ves.  103 ;  Wotaeley  tr.  De 
Maiioe,  1  Burr.  iH ;  1  Madd.  Ch.  Pr.  223,  933 ;  1  Fonbl.  Eq.  B.  1,  oh.  i, 
^  13,  note  (a) ;  Jerem  j  on  Eq.  Juiisd.  B.  3,  Pi.  3,  ch.  3,  ^  4 ;  Malin  v. 
Garnsey,  16  Johns.  R.  189  ;  Eeichatt  v.  Csstelor,  5  Binn.  109  ;  Diiok- 
water  tr.  Drinkwaler,  4  Mass.  B.  354. 

9  Doe  V.  Ball,  U  Men.  &  Webb.  631,  S33. 
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ance  will  be  deemed  purely  voluntary,  or  will  be 
deemed  affected  by  a  consideration  valuable  in  itself, 
or  ia  furtherance  of  nn  equitable  obligation,  are  very 
important  to  be  considered ;  but  they  more  properly 
belong  to  a  distinct  treatise  upon  tbe  nature  and 
validity f^fTtettlementa.  It  may  not,  however,  be  use- 
less to  remark  in  tbis..p]a£§^at  a  eettlement  made 
upon  a  wife  after  marriage  is  not  to  be  treated  as 
wholly  voluntary,  where  it  ia  done  in  performance  of  a 
duty,  which  a  Court  of  Equity  would  enforce.  Thus, 
if  a  man  should  contract  a  marriage  by  stealth  with  a 
young  lady,  having  a  considerable  fortune  in  tbe  hands 
of  trustees,  and  he  should  afterwards  make  a^  suitable 
settlement  upon  her  in  consideration  of  that  fortune, 
the  settlement  would  not  be  set  aside  in  favor  of  the 
creditors  of  the  husband,  since  a  Court  of  Ec|Qity  would 
not  suffer  him  to  take  possession  of  her  fortune  without 
making  a  suitable  settlement  upon  her.'  It  has  been 
said  that  a  post-nuptial  voluntary  agreement  by  a 
lather  to  make  a  provision  for  a  child,  will  be  specifi- 
cally enforced  in  Equity,  as  founded  in  moral  duty.^ 
But    this   doctrine,  although  it  has  the  support  of 


^  Poat,  ^^  1373,  1373,  1377,  1416  ;  Moor  v.  Ryeauli,  Free.  Ch.  S9,  and 
other  c»e»  cited  in  1  Funbl.  Eq.  B.  1,  ch.  4,  ^  19,  and  nnle  (i) ;  Id.  ch. 
3,  ^  e,  nolo  (I)  ;  Jones  o.  Marsh,  Cu.  T.  Talh.  Bi ;  Wheeler  r.  Carjll, 
Amb.  R.  ISl ;  JewHOD  v.  Moulion,  3  Atk.  417  ;  Middlecome  v.  Marlow, 
8  Aik.  510  ;  Ward  v.  Shallet,  2  Yea.  16  ;  Ranwden  v.  Hyllon,  3  Vet. 
304  ;  Atundell  e.  Phipps,  10  Ves.  139  ;  Rassell  t>.  Hammond,  1  Atk.  13; 
Wickea  e.  Clark,  8  Paige,  R.  161. 

>  Elis  V.  Nimmo,  Lloyd  &  Goold,  R.  333.  But  aeo  Moore  v.  CiolXon, 
S  Jones  &  Lat.  43B ;  Post,  ^  706,  706  a  ;  787,  7U3  b  ;  973.  See,  also, 
that  a  Toluniarjr  assignmeat  of  a  bond  ia  a  conclusiTe  liile  to  the  aesignee 
against  the  eaiate  of  ibe  asaigaor;  Forieuae  v.  Barneti,  3  M.  &  Keen, 
30,  4S,  43;  Ante,  ^  176;  Post,  ^  433,  note  (1);  Jeflreja  r.Jeffrejs, 
1  Craig  &  Phillips,  138, 141. 
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higbly  respectable  authorities,  seema  now  entirely 
OTerthrown.' 

$  373.  la  like  manner,  what  circumstances,  con- 
nected with  voluntary  or  valuable  conveyances,  are 
badges  of  fraud,  or  raise  presumptions  of  intentional 
bad  faith,  though  very  important  ingredients- in  the 
exercise  of  equitable  jurisdiction,  fall  rather  within 
the  scope  of  treatises  on  evidence,  than  of  discussions 
touching  jurisdiction."  It  may,  however,  be  generally 
stated,  that  whatever  would  at  law  be  deemed  badges 
of  fraud,  or  presumptions  of  ill  faith,  will  be  fully 
acted  upon  in  Courts  of  Equity.  But,  on  the  other 
band,  it  is  by  no  means  to  be  deemed  a  logical  con- 
clusion, that,  because  a  transaction  could  not  be  reached 
at  law  aa  fraudulent,  therefore  it  would  be  equally  safe 
against  the  scrutiny  of  a  Court  of  Equity ;  for  a  Court 
of  Equity  requires  a  scrupulous  good  faith  in  trans- 
actions which  the  law  might  not  repudiate.  It  acts 
upon  conscience,  and  does  not  content  itself  with  the 
narrower  views  of  legal  remedial  justice.' 

§  374.  The  question  has  been  much  discussed,  how 
far  a  settlement  made  after  marriage,  la  pursuance  of 
an  asserted  parol  agreement  before  marriage,  is  valid, 
as  against  creditors,  in  cases  affected  by  the  Statute 
of  Frauds.  There  is  no  doubt,  that  such  a  settlement, 
made  in  pursuance  of  a  prior  valid  written  agreement, 
would  be  completely  effectual  against  creditors.    But 


^  See  HoUowfty  e.  Hradington,  6  Sim.  R.  334,  335  ;  and  JeSrejs  *. 
Jeffreys,  1  Cnig  &  Fhillipe,  138,  141 ;  FmI,  fj  433,  106,  706  ft ;  767, 
783,  973. 

»  See  I  Eq.  Abrid.  148,  E. ;  3  Stark,  oa  Efid.  Pt.  4,  p.  «15  to  633 ; 
Twjne's  Case,  3  Co.  B.  80, 

'  See  1  Fonbl.  £q.  B.  1,  cb.  S,  j  B,  noiea;  Id.  ch.  3,  ^  4  ;  Id.  ch.  4, 
^  13, 13,  and  noiea. 
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Mi6  difBculty  is,  'whether  snch  a  settlemeDt,  executed 
in  pnrsuance  of  a  parol  contract,  obligatory  in  foro 
eoTiaeietiiicEf  ought  to  be  protected,  when  made,-  although 
it  might  not  bo  capable  of  being  enforced,  if  not  made. 
It  is  certain  that  the  mere  performance  of  a  moral  duty 
eve^  of  the  most  meritorious  nature,  has  not  been 
deemed  sufficient  to  protect  a  voluntary  conveyance, 
ereii  in  fuvor  of  a  deeply  injured  party,  to  whom  it  is 
designed  to  be  a  compensation  for  injustice  and  deceit' 
And  hence  the  difBculty  is  increased  of  giving  effect 
to  a  contract,  which,  in  its  own  character,  although ' 
founded  upon  an  intrinsic  valuable  consideration,  is 
yet,  in  contemplation  of  law,  deemed  to  be  a  nudum 
pactum.  There  have  been  some  struggles  in  Courts  of 
Equity  to  maintain  the  efficacy  of  such  a  post-nuptial 
settlement  against  creditors,  vrhere  it  purported  to  be 
founded  upon  a  parol  agreement  before  marriage,  re- 
cited in  the  settlement  But  the  strong  inclination  of 
these  Courts  now  seems  to  be,  to  consider  such  a  Eet- 
tlement  iocnpable  of  support  from  any  evidence  of  a 
parol  contract;  since  it  is  in  effect  an  attempt  to  siper- 
sede  the  Statute  of  Frauds,  and  to  let  in  all  the  mis- 
chiefs against  which  that  statute  was  intended  to 
guard  the  public  generally,  and  especially  to  guard 
creditors.' 


1  Gilham  o.  Loche,  9  Ves.  612 ;  Lady  Cox'a  caw,  3  P.  Will.  839  ; 
Priest  V.  Pairolt,  3  Tes.  160. 

^  Se«  Alherle;  on  Mur.  Selt.  ch.  9,  p.  149.  —  According  to  Mr.  Cox's 
Report  nf  Duodai  v.  Dolens,  [9  Con,  R.  33S,)  Lord  Thurlow  Bclually 
held  luch  asatileniaat  valid,  assenin;  that  it  could  not  be  deemed  fiaad- 
uleDl,  and  ihat  the  caaea,  though  tbej  had  gone  a  great  way  in  irealiDg 
•etllsmenis  afler  marriage  as  fraudulent,  had  never  gone  to  auch  a  length 
as  that.  Mr,  Cux,  havin;;  beeo  of  counael  in  ihatcaae,  hia  report  ie  pro- 
bablj  accurate.    The  point  ia  not  qtiite  ao  strongl/  atated  in  the  report  of 
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§  375.  The  same  policy,  of  affording  protection  to 
the  rights  of  creditors,  pervades  the  provisions  of  the 


tbe  ume  mm  id  1  Te«.  jr.  106.  But  Lord  Thnrlow  is  ibere  made  in 
effect  to  lay:  "If  the  hasband  made  an  agreement  before  marriage, 
that  he  waold  settle,  SDd  ibeo,  in  fraud  of  the  agreement,  got  married, 
that  he  woald  be  bound  by  the  agreement ;  and  he  thought  there  waa  a 
ease  in  point.  That  it  wonld  be  a  kind  of  fraud,  againat  nhich  the  Coart 
weald  relieTB.  If  there  vaa  a  parol  agreement  for  a  settlement  upon 
marriage,  after  marriage  a  suit  upon  the  graand  of  part  perfonnance 
would  not  do,  because  the  Blalute  is  expreaaed  in  that  manner.  And  he 
then  asked  the  qneation,  whether  there  was  an;  case  where,  in  the  set- 
tlement, the  parlies  recite  an  ajtreemeat  before  marriage,  in  which  it  ha« 
been  considered  as  within  the  atituTe!"  The  dislinetinn  between  caaea 
of  fraud  and  a  mere  reliance  upon  a  parol  agreement  for  a  seltlemeot 
befurs  marriage  and  in  conaideralion  thereof,  la  eipreaaly  taken  in  Lady 
MonUcute  e.  Maxwell  (1  P.  Will.  619,  690) :  S.  C.  Prec.  in  Ch.  &26  ; 
1  Str.  R.  336  ;  1  Eq.  Cas.  Abr.  p.  19,  pi.  4,  where  the  Lord  Chancellor 
said  ;  "  In  cases  of  fraud.  Equity  aboold  relieve,  eten  against  the  words 
of  the  Blatnte,  &e.  But  nhere  there  ia  no  fraud,  onlj  relying  open  the 
honor,  word,  or  promise  of  the  defendant,  the  statute  making  these 
promises  void,  Equity  will  not  interfere."  I  Ves.  jr.  199,  note  (a); 
Post,  ^  TSB.  This*maf  be  correct  in  casea  of  parol  promises  in  conaider- 
ation  of  marriages,  for  the  Statute  of  Frauda  (29  Car.  2,  ch.  3,  ^  4,) 
expressly  declarea  that  no  action  shall  be  bronght  whereby  "  to  charge 
any  person  upon  an  agreement  made  in  consideiation  of  marriage," 
onlesa  the  agreement  Ihall  be  in  writing  and  signed  by  the  party  to  be 
oharged  therewith  ;  for  in  such  a  case  it  seems  to  have  been  held,  Uiat 
the  mariiageia  not  apart  performance  to  take  the  case  out  of  the  statute. 
See  Monlacule  n.  Maxwell,  ibid.;  Dnndaa  v.  Dutena,  1  Ves.  jr.  19S  ; 
S.  C.  3  Cox,  R.  S3S  ;  Redding  «.  Wilkea,  3  Bro.  Ch.  R.  400,  401 ; 
Taylor  v.  Buck,  1  Ves.  R.  397,  S98.  All  this  eeema  perfectly  correct. 
But  Buppose  the  party  to  have  fulfilled  his  pMol  promise  after  marriage, 
ought  a  Court  of  Equily  to  disturb  the  aettlement  in  favor  of  creditors! 
The  marriage,  in  auch  a  ease,  is  not  the  leaa  a  valuable  eonaideration, 
because  a  parol  promise  was  relied  on  ;  and  if  relied  on  as  valid,  and  the 
marriage  is  had  on  the  faith  thereof,  ia  not  the  Don-fulfilnient  of  it  a  fraud 
upon  the  other  party,  whether  intentional  or  noil  Mr.  Chancellor  Kent, 
in  Reade  e.  Livingston  (3  Johns.  Ch.  R.  4B1,)  aHer  reviewing  the  an- 
thoriiiee,  baa  come  to  a  conclusion  unfavorable  to  the  validity  of  such  a 
settlement.  Sir  William  Grant,  in  Randall  r.  Morgan,  (13  Ves.  67,) 
seemed  to  think  the  question  not  settled.  An  anonymous  case  in  Preeed. 
in  Ch.  101,  is  in  favor  of  such  a  settlement.    See,  also,  Ramsdeo  v.  HyN 
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Btatate  of  3d  and  4th  of  William  &  Mary,  ch.  14,  re- 
specting devises  ia  fraud  of  creditors,  and  of  the  sta- 
tutes made  in  the  American  States  in  pari  materia.'^ 
There  is  an  apparent  anomaly  in  Equity  Jurisprudence 
upon  this  subject,  not  easily  reconcilable  with  sound 
principles.  The  statute  of  William  &  Mary  is  con- 
fined  to  fraudulent  devises;  and,  therefore,  fraudulent 
conveyances,  whether  voluntary  or  not,  are  not  reached 
by  it.  And,  hence,  it  has  been  adjudged  ia  England, 
that,  if  a  man  makes  a  conveyance  of  lands,  in  his  life- 
time, in  order  to  defraud  hia  creditors,  and  dies,  his 
bond  creditors  have  no  right  to  set  aside  the  convey- 
ance ;  for  the  statute  (it  is  said)  was  only  designed  to 
secure  such  creditors  against  any  imposition,  which 
might  be  supposed  in  a  man's  last  sickness.  But,  if 
he  gave  away  his  effects  in  his  lifetime,  this  prevented 
the  descent  of  so  much  to  the  heir ;  and,  consequently, 
took  away  their  remedy  against  the  heir,  who  was  liar 
ble  only  in  respect  to  land  descended.  And,  as  a  bond 
is  no  lien  whatever  on  lands  in  the  hands  of  the  obli- 
gor, much  less  can  it  be  so  when  they  are  given  away 
to  a  stranger.'  This  doctrine  has  been  strongly  ques- 
tioned ;  and,  at  the  time,  when  it  was  promulgated, 
gave  great  dissatisfaction."  And,  hence,  we  may  see 
the  reason  why  voluntary  conveyances  of  lands  cannot 
be  set  aside,  except  by  creditors,  who  have  redaced 


ton,  S  Ves.  308,  ihe  remaTka  of  Lord  Hardvicke.  See,  also,  Lavender  v. 
filaokilone,  3  LeT.  R.  146,  147  ;  1  Vent.  194 ;  Gacbenbaek  v.  Base, 
<  WitU  &  Serg.  546. 

1  See  1  RoberlB  on  Willa,  eh.  1,  ^  20;  Jeremj  on  Eq.  Jaiisd.  B.  3, 
Ft.  3,  cb.  3,  ^  4,  p.  41S,  416  ;  1  Fonbl.  Eq.  B.  I,  oh.  4,  (  14,  note  (>). 

>  Pareltlff  v.  Weiden,  1  Eq.  Abridg.  14,  PI.  7  ;  1  Fonbl.  Eq.  B.  1,  ch. 
4,^  13, 14,  and  note  (0- 

S  Ibid. ;  and  Jones  v.  Mmh.  Cu.  T.  Talb.  64. 
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their  debts  to  judgment  before  tbe  death  of  the  party  j 
for,  until  that  time,  they  constitute  no  lien  on  the 
land.' 

§  375.  In  America,  however,  the  policy  of  the  Le- 
gislature has  taken  a  much  wider  and  more  effectual 
range  to  obtain  its  objects.  Generally,  if  not  univer- 
sally, lands  and  other  hereditaments  are  with  us  made 
assets  for  the  payment  of  debts,  as  auxiliary  to  the 
personal  property  of  the  deceased.  And,  if  the  party, 
in  his  lifetime,  has  fraudulently  conveyed  his  estate, 
with  a  view  to  defeat  his  creditors  upon  his  decease, 
the  real  assets  are  subject  to  tbe  same  disposition  as  if 
no  such  conveyance  had  been  made.'  The  French  law 
seems  to  have  proceeded  upon  a  policy  equally  broad 
and  salutary ;  and  has  enabled  creditors,  in  cases  of 
insolvency,  to  rescind  alienations,  either  voluntary,  or 
in  fraud  of  their  rights.' 

§  377.  These  cases  of  interposition  in  favor  of  cre- 
ditors, being  founded  upon  the  provisions  of  positive 
statutes,  a  question  was  made  at  an  early  day  whether 
they  were  exclusively  cognizable  at  law  ;  or  they  could 
be  carried  into  effect  also  in  Equity.  The  jurisdiction 
of  Courts  of  Equity  is  now  firmly  established ;  for  it 
extends  to  cases  of  fraud,  whether  provided  against  by 
statute,  or  not  And,  indeed,  the  remedial  justice  of  a 
Court  in  Equity,  in  many  cases  arising  under  these 
statutes,  is  the  only  elTectual  one,  which  can  be  admi- 


I  1  Fonbl.  Eq.  B.  l,ch.  4,  ^  12;  Gilb.  Lei  Pretoria,  p.  S93,  394  ; 
Colmaa  v.  Croker,  1  Ves.  jr.  160.  See  Bean  v.  Smith,  2  Mason,  K.  3G2 
to  285.  See  Milf-  PI.  £q.  bj  Jeremy,  12a,  127;  Jackson  e.  Caldwell,  1 
Cowen,  R.  622.    Bui  tee  Lister  v.  Turner,  5  Haie,  R.  SSI. 

s  See  DrinkwBler  v.  Drinkwater,  4  Mass.  B.  354  ■  WUdbridge  r. 
PaleTson,  15  Mass.  R.  148. 

3  Pothier  OQ  Oblig.  d.  153. 
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nistered ;  as  that  of  CoartB  of  Law  mtiBt  often  fail,  from 
the  waat  of  adequate  powers  to  reach  or  redress  the 
mischief.  ^ 

5  378.  There  are  other  cases  of  ConBtructive  Frauds 
against  creditors,  which  the  wholesome  moral  justice 
of  the  law  has  equally  discredited  and  denounced.  * 
We  refer  to  that  not  uufrequeut  class  of  cases,  ia 
which,  upon  the  failure  or  insolvency  of  their  debtors, 
some  creditors  have,  hy  secret  compositions,  obtained 
undue  advantages;  and  thus  decoyed  other  innocent 
and  unsuspecting  creditors  into  signing  deeds  of  com- 
position, which  they  supposed  to  be  founded  npon  the 
basis  of  entire  equality  and  reciprocity  among  all  the 
creditors ;  when,  in  fact,  there  was  a  designed  or  actual 
imposition  upon  all  but  the  favored  few.  The  purport 
of  a  composition  or  trust  deed,  in  cases  of  insolvepcy, 
usually  is,  that  the  property  of  the  debtor,  shall  be 
assigned  to  trustees,  and  shall  be  collected  and  dis- 
tributed by  them  among  the  creditors,  according  to  the 
order  and  terms  prescribed  in  the  deed  itself.  And,  in 
consideration  of  the  assignment,  the  creditors,  who 
become  parties,  generally  agree  to  release  all  their 
debts,  beyond  what  the  funds  will  satisfy.  Now,  it  is 
obvious,  that  in  all  transactions  of  this  sort,  the  utmost 
good  faith  is  required ;  and  the  very  circumstance  that 
other  creditors,  of  known  reputation  and  standing,  have 
already  become  parties  to  the  deed,  will  operate  as  a 
strong  inducement  to  others  to  act  in  the  same  way. 
But,  if  the  signatures  of  such  prior  creditors  have  been 
procured  by  secret  arrangements    with  them,  more 


1  Jerem;  on  Equit;  JuriMl.  B.  3,  Pi.  9,  ch.  3,  ^  4,  p.  408,  409  ;  Iii.  ch. 
4 ;  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  13.  &nd  note  (g)  ;  Id.  ^  14,  nniea  (ij  and 
(i) ;  1  Eq.  Abridg.  149,  E.  6  ;  White  ■>.  Hutaer,  Pieced.  Ch.  14. 
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£iTorable  to  them  than  the  general  tenns  of  the  com- 

positioD  deed  warrant,  those  creditors  really  act,  as  has 
been  said  by  a  veiy  Bignificant,  although  a  homelj 
figure,  as  decoy  ducks  upon  the  rest  They  hold  out 
^se  colors  to  draw  in  others,  to  their  loss  or  ruin. 

i  379.  In  modem  times,  the  doctrine  has  been  acted 
upon  in  Courts  of  Law,  as  it  has  long  been  in  Courts 
of  Equity,  that  such  secret  arrangements  are  ntteiiy 
void,  and  ought  not  to  be  enforced,  even  against  the 
assenting  debtor,  or  his  sureties,  or  his  friends.^  There 
is  great  wisdom,  and  deep  policy,  in  the  doctrine ;  and 
it  is  found  in  the  best  of  all  protective  policy,  that 
which  acts  by  way  of  precaation,  rather  than  by  mere 

'  remedial  justice ;  for  it  has  a  strong  tendency  to  sap- 
press  all  frauds  upon  the  general  creditors,  by  making 
the  cunning  contrivers  the  victims  of  theii  own  illicit 
and  clandestine  agreements.  The  relief  is  granted,  not 
for  the  sake  of  the  debtor,  for  no  deceit  or  oppression 
may  have  been  practised  upon  him ;  but  for  the  sake  of 
honest,  and  hnmane,  and  unsuspecting  creditors.  And, 
hence,  the  relief  is  granted  equally,  whether  the  debtor 
has  been  induced  to  agree  to  the  secret  bargain  by 
the  threats  or  oppression  of  the  favored  creditors,  or 
whether  he  has  been  a  mere  volunteer^  offering  his  ser- 
vices, and  aiding  in  the  intended  deception.  Such 
secret  bargains  are  ndt  only  deemed  incapable  of  being 

'  enforced  or  confirmed,  but  even  money  paid  under 
them  is  recoverable   back,  as  it  has  been  obtained 


1  CbeMerfield  v.  Janwen,  1  Atk.  353 ;  I  Tes.  153,  ISe  ;  3  F.  Will. 
131,  Coi'a  note  ;  Sparrett  r.  Spiller,  I  Aik.  105  ;  jMkmftD  t>.  Mitchell, 
13  Ves.  681 ;  Smith  *.  Bromlej,  Doug.  696,  note ;  Joaea  if.  Buklej,  Id. 
695,  note ;  Coehshoit  d.  Beooetl,  2  T.  Bep.  763 ;  JackaoD  e.  Lomu,  4  T. 
R.  100 ;  FawceU  v.  Gee,  4  Aaai.  »10. 


byGooglc 


CB.  til]  COHSIBUCnVU  FBADD.  42S 

against  the  clear  principles  of  public  policy.^  And  it 
U  wholly  immaterial,  whether  such  secret  bargaius  give 
to  the  favored  creditors  a  larger  sum,  or  an  additional 
security  or  advantage,  or  only  misrepresent  some  im- 
portant fact }  for  the  effect  upon  other  creditors  is  pre- 
cisely the  same  in  each  of  these  cases.  They  are  mis- 
led into  an  act,  to  which  they  might  act,  otherwise, 
hare  assented.* 

S  380.  For  the  like  reasons,  any  agreement,  made  by 
an  insolvent  debtor  with  his  assignee,  by  which  the 
estate  of  the  iasolveot  is  to  be  held  in  trust  by  the 
assignee,  to  secure  certain  benefits  for  himself  and  his 


1  Smilh  D.  Bramley,  Dong.  R.  696,  note  ;  Jodm  v.  Baiktey,  Id.  695, 
DOt«  ;  Jackman  ti.  Milchell,  13  Yes.  681  ;  Ex  parts  Sadlei  and  Jackson, 
15  Vea.  S5  ;  Hawaon  v.  Stork,  6  Ve«.  300  ;  Yeomaoa  o.  ChatlaitoD,  9 
Johns.  R.  394 ;  Wiggin  v.  Buah,  13  Johne.  R.  306. 

9  Ibid ;  Eaaiabruok  v.  ScoII,  3  Vea.  456  ;  Constantine  v.  Blacfae,  1  Cox, 
387 ;  1  Fonbl.  Eq.  B.  1,  ch.  4,^11,  note  (z)  ;  Cullingwoith  v.  Llo;d,  3 
Basv.  R.  365,  and  the  learned  note  of  the  Repotter,  p.  300  ;  Leiceaiet  v. 
Rose,  4  East,  R.  3T2.  In  Culling  worth  v.  Lloyd,  Lord  Langdale  aud  : 
"  It  miiat  be  obseTved  that  Bklmund  Grundy  waa  winding  op  the  buaineea 
under  a  power  of  attorney,  which  enabled  him  to  pay  the  debie  by  u 
equal  poo nd  rate;  bat  it  does  not  appear,  that  ibete  waa  any  general 
meeting  of  the  creditors,  or  any  agreement  entered  inia  by  the  creditors 
generally.  The  advertiaementa,  howeTer,  show  a  pioposttion  to  (be  cre- 
ditors at  large  to  pay  them  all  a  oompasition  on  certain  terms ;  and 
altbODgh  every  creditor  lAs  at  liberty  to  refose  the  compoeition,  it  ia 
eatabtiahed  by  a  aeriei  of  deciaions,  that  a  creditor  cannot  ostensibly 
accept  sueh  eompoaitioo  and  sign  the  deed,  which  expresses  his  aecepl- 
anee  of  thi  teima,  and  at  the  same  time  slipnlats  for,  or  secnre  to  himaelf 
a  pecnliar  and  separate  adTutage,  which  i*  not  exprested  upon  the  deed  ; 
and  in  the  oaae  of  Leioeater  v.  Boa*.  (4  East,  R.  372,)  it  ia  stated  by  Ur. 
Jualice  Le  Blanc,  that  in  the  eouaideraiioti  of  cases  of  thir  nature,  it  ia 
not  material  whether  the  agreement  be  entered  into  at  a  meeiing  of  all 
the  creditors  assembled  for  the  purpose,  or  impliedly  by  their  afBxiny 
their  aignatates  to  the  aame  deed,  carried  round  ot  prodaced  to  each  aapa- 
rately,  and  signed  by  them ;  those,  who  by  executing  the  deed,  hold  oal 
that  they  come  in  under  the  general  agreement,  are  not  peimilted  to  atip- 
ulate  for  a  further  partial  benefit  to  themselTe*." 
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family,  such  as  to  pay  certain  annnities  to  himself  and 
his  nife,  out  of  the  rents  or  proceeds  of  the  property 
assigned,  and  to  apply  the  surplus  to  the  extinction  of 
a  debt  due  to  the  assignee,  will  be  held  void,  and  ^iU 
be  rescinded,  upon  the  ground  of  public  policy,  when- 
ever it  comes  before  a  Court  of  Equity,  even  though 
the  suit  happen  to  be  at  the  instance  of  the  insolvent 
himself.  For  it  is  a  contrivance  in  fraud  of  creditors, 
to  which  the  assignee,  who  is,  or  ought  to  be,  a  trustee 
for  them,  is  a  party,' 

5  381,  In  concluding  this  discussion,  so  far  as  it  re- 
gards creditors,  it  is  proper  to  be  remarked,  that  although 
voluntary  and  other  conveyances,  in  fraud  of  creditors, 
are  thus  declare'd  to  be  utterly  void ;  yet,  they  are  so 
far  only  as  the  original  parties  and  their  privies,  and 
others  claiming  under  them,  who  have  notice  of  the 
fraud,  are  concerned.  For  bona  fide  purchasers  for  a 
valuable  consideration,  without  notice  of  the  fraudulent 
or  voluntary  grant,  are  of  such  high  consideration,  that 
they  will  be  protected,  as  well  at  law  us  in  Equity,  in 
their  purchases.'  It  would  be  plainlj'  inequitable,  that 
a  party  who  has,  lona  fide,  paid  h's  money  upon  the 
faith  of  a  good  title,  should  be  defeated  by  any  creditor 
of  the  original  grantor,  who  has  no  superior  equity, 
since  it  would  bo  impossible  for  him  to  guard  himself 
against  such  latent  frauds.  Tlie  policy  of  the  law, 
therefore,  which  favors  the  security  of  titles,  as  condu- 
cive to  the  public  good,  would  be  subverted,  if  a  credi- 
tor, having  no  lien  upon  the  property,  should  yet  be 
permitted  to  avail  himself  of  the  priority  of  his  debt, 
to  defeat  such  a  bona  fide  purchnsor.     Where  the  parties 


1  lIcNeil  V.  Caliili,  S  Bligh,  R.  aiS,  Old  Series. 

S  Anle,  ^  04  c,  108,  130,  165  ;  Posl,  ^  409,  131,  130. 
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are  equally  meritorious,  and  equally  innocent,  tbe 
known  maxim  of  Courts  of  Equity  is,  Qui  prior  est  in 
tmipore, potior  est  injure  ;  he  is  to  be  preferred,  who  has 
acquired  the  first  title.'  This  point,  however,  will 
naturally  present  itself  in  other  aspects,  when  we  come 
to  the  consideration  of  the  general  protection,  afforded 
by  Courts  of  Equity,  to  purchasers  standing  in  such  a 
predicament 

§  382.  Other  underhand  agreements,  which  operate 
as  a  frand  upon  third  persons,  may  easily  be  suggested, 
to  which  the  same  remedial  justice  has  been  applied. 
Thus,  where  a  father,  upon  the  marriage  of  his  daughter, 
entered  into  a  covenant,  that  upon  his  death  he  would 
leave  her  certain  tenements,  and  that  he  would,  also  by 
his  will,  give  and  leave  her  a  full  and  equal  share,  with 
her  brother  and  sister,  of  all  his  personal  estate ;  and 
he  afterwards,  during  his  life,  transferred  to  his  son  a 
very  large  portion  of  his  personal  property,  consisting  of 
public  stock,  but  retained  the  dividends  for  his  life ;  it 
was  held,  that  the  transfer  was  void,  as  a  fraud  upon 
the  marriage  articles ;  and  the  son  was  compelled  to 
account  for  the  same*  Covenants  of  this  nature  are 
proper  in  themselves,  and  ought  to  be  honorably  ob- 
served. They  ought  not  to  be,  and  indeed  are  not^ 
construed  to  prohibit  the  father  from  making,  during 


1  Se«  Dame  Burg's  cue,  Moore,  R.602;  Woodcook'a  cue,  33,  H.  0, 
14  ;  Piedgen  v.  Langhani,  1  Sid.  R.  133  ;  Wilson  and  Wormal'a  case, 
Godbolt,  B.  161  ;  Bean  t>.  Smith,  t  Maaon,  R.  87Q  to  383 ;  Andereon  v. 
Robeita,  18  Johoa.  R.  613;  Fletcher  u.  Peck,  6  Craneh,  133,  134; 
Danbeney  v.  Cookbarn,  1  Meiir.  638,  63S  ;  Ledyaid  v.  Bntler,  0  Paige, 
B.  133. 

■  Jone*  e.  Martin,  S  Anat.  K.  S89 ;  S.  C.  5  Vee.  2as.  See,  also,  Ran- 
dall V.  WillU,  6  Ves.  SOI ;  8  Biown,  Fatl.  R.  243,  bj  Tomlins ;  McNiel 
u.  Cahill,  S  BJigh,  S.  SS8.  See  Stookei  t>.  Stocker,  4  Mjluo  U  Craig, 
R.  «5. 
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his  lifetime,  any  dispositions  of  his  personal  property 
among  children,  more  favorable  to  one  than  another. 
But  they  do  prohibit  him  from  doing  any  acts  ^hich  are 
designed  to  defeat  and  defraud  the  covenant.  He  may, 
if  he  pleases,  make  a  gift  bona  fide  to  a  child ;  hut  then- 
it  must  be  an  absolote  and  unqualified  gift,  which  sur- 
renders all  his  own  interest,  and  not  a  mere  reversionary 
gift,  which  saves  the  income  to  himself  during  his  own 
life 

§  383.  So,  if  a  friend  should  advance  money  to  pur- 
chase goods  for  another,  or  to  relieve  another  from  the 
pressure  of  his  necessities,  and  the  other  parties  into- 
rested  should  enter  into  a  private  agreement  over  and 
beyond  that  with  which  the  friend  is  made  acquainted ; 
such  an  agreement  will  be  void  at  law,  as  well  as  in 
Equity ;  for  the  friend  is  drawn  in  to  make  the  advance  by 
false  colors  held  out  to  him,  and  under  a  suppoution  that 
he  is  acquainted  with  all  the  facts.^  So  the  guaranty  of 
the  pa3anent  of  a  debt,  procured  from  a  friend  upon  the 
suppression  by  the  parties  of  material  circumstances,  is 
a  virtual  fraud  upon  him,  and  avoids  the  contract' 

$  384.  Another  class  of  constractive  Frauds  of  a 
large  extent,  and  over  which  Courts  of  Equity  exercise 
an  exclusive  and  very  salutary  jurisdiction,  consists  of 
those  where  a  man  designedly  or  knowingly  produces  a 
false  impression  upon  another,  who  is  thereby  drawn 
into  some  act  or  contract,  injurious  to  his  own  rights  or 
interests.*    This  subject  has  been  partly  treated  before ; 

I  Ibid. 

<  Jackaon  t>.  Dach&ise,  3  T.  B.  SSI. 

>  Pidcoek  D.  Bishop,  3  B.  &  Crestw.  605  ;  Smilh  v.  Bank  of  ScoUtnd, 
I  Dow,  Pari.  R.  273.  See  Owep  v.  Uoman,  3  Eng.Law  ti  Eq.  R.  131 ; 
Squiie  V.  Whitton,  1  House  of  Loide  Cum.  333 ;  Anie,  ^  315. 

*  Com.  Dig.  Chancerr,  4  W.  38 ;  Sean  c.  Smilh,  S  Mudd,  R.  fi86, 
286;  iMadd.  Cfa.  Pr.  396,  357;  Aate,  (  191,  Ac 
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but  it  should  be  again  brought  under  our  notice  in  this 
connection.'  No  man  can  reasonably  doubt,  that  if  a 
party,  by  the  wilful  suggestion  of  a  falsehood,  is  the 
cause  of  prejudice  to  another,  who  has  a  right  to  a  full 
and  correct  representation  of  the  fact,  bis  claim  ought 
in  coascieuce  to  be  postponed  to  that  of  the  person 
whose  confidence  was  induced  by  his  representation. 
And  there  can  be  no  real  difference  between  an  express 
representation,  and  one  that  is  naturally  or  necessarily 
implied  from  the  circumstances.'  The  wholesome  maxim 
of  the  law  upon  this  subject  is,  that  a  party  who  en- 
ables another  to  commit  a  fraud,  is  answerable  for  the 
consequences ;  ^  and,  the  maxim  bo  often  cited,  D-aus  est 
ceiare  fraudem,  is,  with  proper  limitations  in  its  applica- 
tion, a  rule  of  general  justice. 

k  385.  In  many  cases,  a  man  may  innocently  be 
'  7{  i/>  /M-*   silent ;  for,  as  has  often  been  observed,  AUud  est  to- 
^y  *»  *<^^^ere,  aUud  celar^  But,  in  other  cases,  a  man  is  bound 
.<^i//iM^y^  to  speak  out ;  and  his  very  silence  becomes  as  expres- 
^*    W*^  sive  as  if  he  had  openly  consented  to  what  is  said  or 
jju"/^        done,  and  had  become  a  party  to  the  transaction.*   Thus, 
if  a  man,  having  a  title  to  an  estate,  which  is  ofiered 
for  sale,  and,  knowing  his  title,  stands  by  and  encour- 
ages the  sale,  or  does  not  forbid  it,  and  thereby  another 
person  is  induced  to  purchase  the  estate,  under  the 
supposition  that  the  title  is  good,  the  former,  so  stand- 
ing by,  and  being  silent,  will  be  bound  by  the  sale,  and 


1  Asm,  \  193  to  304. 

*  1  Fonbt.  Eq.  B.  1,  ch.  3,  ^  4,  notes  (m)  and  (»)  ;  Sugden  on  Vendors, 
ch.  16. 

3  Bie.  Max.  16. 

*  1  Fonbl.  Eq.  B.  I ,  eh.  3,  %  4,  and  notes  (m)  aod  (n) ;  Savage  v.  Fos- 
ter, 9  Madd.  R.  35  ;  Com.  Dig.  Cbaacer;,  4  1.  3,  4  W.  36 ;  UaoDing  p. 
Fenrers,  1  Eq.  Abridg.  3Se,  pi.  lO  ;  Ante,  ^  SIM  to  330. 
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neither  he  nor  his  privies  will  be  at  liberty  to  dispute 
the  validity  of  the  parchase.'  So,  if  a  man  should 
stand  by,  and  see  another  person,  as  grantor,  execute  a 
deed  of  conveyaace  of  land  belonging  to  himself,  and, 
knowing  the.  facts,  should  sign  his  name  as  a  witness, 
he  would  in  Equity  be  bound  by  the  conyeyance.'  So, 
if  a  party  having  a  title  to  an  estate,  should  stand  by, 
and  allow  an  innocent  purchaser  to  expend  money  upon 
the  estate,  without  giving  him  notice,  he  would  not  be 
permitted  by  a  Court  of  Equity  to  assert  that  title 
against  such  purchaser,  at  least  not  without  fully  in- 
deomifying  him  for  all  bis  expenditures."     The  same 


1  Ibid.  ;  Stom  c.  Barker,  6  Johns.  Ch.  R,  IBS,  IG9  to  172 ;  Wendell 
f.  Vui  ReoMelaei,  1  Johns.  Ch.  R.  334.  Couru  of  L&tr  now  act  npon 
the  Bftme  enlightened  principles  in  regard  to  personal  property,  in  the 
transfer  of  nhich  no  technical  formalities  naaally  inteirene  to  prevent 
the  application  of  them.  Tbaa,  where  it  appeared  that  certain  goods  of 
the  plaintiff  were  seized  on  an  execution  agaiost  a  third  person  (in  whose 
posaessioD  tbej  were,)  and  sold  to  the  defendant,  and  the  plainliff  made 
no  objection  to  the  sale,  thoagh  he  had  fall  notice  of  it ;  it  was  held,  that 
the  facts  onght  to  be  \e(t  to  the  jnrj  to  consider,  whether  he  bad  net 
assented  to  the  sale,  and  ceased  to  be  the  owner  of  the  propeity.  On 
this  occasion,  Lord  Denman,  in  delivering  (he  opinion  of  the  Court,  said, 
"The  rule  of  law  is  clear,  that  where  one,  bj  his  words  or  conduct,  wil- 
fully causes  another  to  believe  in  the  existence  of  a  certain  state  of  things, 
and  indncea  him  to  act  on  that  belief,  ao  as  to  alter  his  own  previous  poai- 
tion,  the  former  is  concluded  from  averring  against  the  latter  a  diSerent 
state  of  things,  as  existing  at  (be  same  (irae  ;  and  the  plaintiff  might  have 
parted  with  his  interest  in  the  property  by  verbal  g\h  or  sale,  without  anj 
of  those  formalilies  (hat  throw  technical  obstacles  in  the  way  of  legal  evi- 
dence. And  we  think  his  conduct,  in  standing  by  and  giving  a  sort  of 
sanction  to  the  proceedings  under  (he  execution,  was  a  fact  of  auch  a 
nature,  that  the  opinion  of  (he  jury  ought,  in  conformity  lo  Heane  v.  Rogers, 
(9  B.  Creaiw.  586,)  and  Graves  c.  £ey,  (3  Barn.  &  Adol.  318,  note  a,)  to 
have  been  taken,  whether  be  had  not  in  point  of  fact  ceaaed  to  be  the 
owner."    Pickard  v.  Sears,  6  Adolph.  &.  Ellis,  R.  474. 

>  Teasdale  v.  Teasdale,  Sel.  Cas.  Ch.  S9  ;  1  Fonbl.  £q.  B.  G,  cb.  3,  (  4, 
note  (m). 

3  See  Cawdor  e.  liSwii,  1  Tonnge  &  Coll.  4S7  ;  The  Chauunqoe 
Coonty  Bank  v.  White,  fl  Baibonr,  &  0.  R.  690 ;  Post,  i  388. 
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rale  has  beea  applied  both  at  law  and  ia  Ec[uity,  where 
the  owoer  of  chattels,  with  a  full  knowledge  of  his  own 
title,  has  permitted  another  person  to  deal  with  these 
chattels  as  his  own,  in  his  transactions  with  third 
persons,  who  have  bargained  and  acted  in  the  confi- 
dence that  the  chattels  were  the  property  of  the  person 
with  whom  they  dealt ;  for,  in  cases  where  one  of  two 
innocent  persons  niust  suffer  a  loss,  and  ^fortiori,  in  cases 
where  one  has  misled  the  other,  he,  who  is  the  cause  or 
occasion  of  that  c»nfidence  by  which  the  loss  has  been 
caused  or  occasioned,  ought  to  bear  it'  Indeed,  cases 
of  this  sort  are  viewed  with  so  much  disfavor  by  Courts 
of  Equity,  that  neither  infancy  nor  coverture  will  con- 
stitute any  excuse  for  the  party  guilty  of  the  conceal- 
ment or  misrepresentation  ;  for  neither  infants  noi  femes 
covert  are  privileged  to  practise  deception  or  cheats  on 
other  innocent  persons.^ 

5  386.  In  order,  however,  to  justify  the  application 
of  this  cogent  moral  principle,  it  is  indispensable  that 
the  party  so  standing  by  and  concealing  his  rights  should 
he  fully  apprised  of  them,  and  should,  by  hrs  conduct  or 
gross  negligence,  encourage  or  influence  the  purchase; 
for  if  he  is  wholly  ignorant  of  his  rights,  or  the  pur- 
chaser knows  them  ;  or,  if  his  acts,  or  silence,  or  negli- 
gence, do  not  mislead,  or  in  any  manner  affect  the 
transaction,  there  can  be  no  just  inference  of  actual  or 
constructive  fraud  on  his  part.^    [For  a  right  can  be 


1  NicholBon  e.  Hooper,  4  Mjlne  it  Craig,  R.  179  ;  PickaTd  v.  Sears, 
6  Adolph.  &  Ellis,  174,  supra. 

*  1  Fonbl.  Eq.  B.  1,  oh.  3,  ^  4  ;  Savage  v.  Fosler,  fl  Mod.  R.  35 ;  Evroy 
V.  Nichols,  2  Eq.  Abridg.  489 ;  Clare  v.  Earl  of  Bedford,  eiled  2  Vera. 
160, 131 ;  Beckel  v.  Cordley,  1  tito.  Ch.K.  357 ;  Sugden  on  Vendors,  ch.  16, 
p.  363,  Sih  edit. ;  Foit,  $  387  to  390.  See  Bright  v.  Bojd,  1  Story,  Cii. 
R.478. 

3  See  2  Horend.  on.  Fr«ads,  oh.  33,  p.  184. 
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lost  or  forfeited  only  by  such  coDduct  as  would  make 
it  fraudulent  and  against  conscience  to  assert  it.'] 

5  387.  There  are,  indeed,  cases,  where  even  igno- 
rance of  title  will  not  excuse  a  party ;  for,  if  he  actually 
misleads  the  purchaser  by  his  own  representations,  al- 
though  innocently,  the  maxim  is  justly  applied  to  him, 
that,  where  one  of  two  innocent  persons  must  suffer, 
he  shall  suffer,  who,  by  his  own  act;,  occasioned  the 
confidence  and  the  lose.'  Thus,  where  a  tenant  in  tail, 
under  a  settlement,  encouraged  a  stianger  to  purchase 
an  annoity,  charged  on  the  land  by  his  father's  will, 
from  a  younger  brother,  and  said,  that  he  believed  his 
brother  had  a  good  title;  he  was  compelled  to  make 
good  the  annuity,  notwithstanding  his  ignorance  of  his 
own  title  under  the  settlement,  and  of  the  annuity's 
being  invalid ;  for,  under  the  circumstances  of  the  case, 
there  was  negligence  on  his  part  in  not  instituting  pro- 
per inquiries,  he  having  heard  that  there  had  been  a 
settlement^  So,  where  a  mother,  who  was  a  tenant  in 
tail,'  and  absolute  owner  of,  a  term  of  years,  was  pre- 
sent at  a  treaty  for  her  son's  marriage,  and  heard  her 
son  declare  that  the  term  was  to  come  to  him  after  the 
death  of  the  mother;  and  she  became  a  witness  to  a 
deed,  whereby  the  son  took  upon  himself  to  settle  the 
reversion  of  the  term,  expectant  on  his  mother's  death, 
upon  the  issue  of  the  marriage ;  and  the  mother  did 
not  insist  upon  more  than  a  life  estate  therein ;  she 


1  Dereieaz  v.  Bengwjn,  5  liedell,  Eq.  R.  351. 

«  See  Neville  v.  Wilkinsan,  1  Bro.  Ch.  B.  M6  ;   3  F.  Will.  74,  Hr. 
Cok'b  Dote;  SoottB.  Scott,  1  Cox,  R.  378,  379,  380;  Evaai  v.  Bicknell, 
6  Vbb.  173, 183,  183,  184  ;  Peanoa  t>.  Moigto,  9  Bro.  Ch.  R.  388 ;  Com.  _ 
Dig.  Chancery,  4  W.  28. 

3  Hobba  V.  Noitoo,  1  Tern.  R.  136  ;  t  £q.  Abridg.  S56,  PI.  8. 
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was  held  bound  to  make  good  the  title,  notwithstand- 
ing it  was  insisted  that  she  was  ignorant,  that,  as  ten- 
ant in  tail,  she  had  an  absolnte  power  to  dispose  of  it' 
§  388.  Another  case,  illustrative  of  the  same  doc- 
trine, may  be  put,  arising  from  the  expenditure  of 
money  upon  another  man's  estate,  through  inadver- 
tence, or  a  mistake  of  title.*  As,  for  instance,  if  a 
man,  supposing  he  has  an  absolute  title  to  an  estate, 
should  build  upon  the  land,  with  the  knowledge  of  the 
real  owner,  who  should  stand  by  and  suffer  the  erec- 
Uons  to  proceed,  without  giving  any  notice  of  his  own 
claim;  he  would  not  be  permitted  to  avail  himself  of 
sach  improvements,  without  paying  a  full  compensation 
therefor ;  for,  in  conscience,  he  was  bound  to  disclose 
the  defect  of  title  to  the  builder.'  Nay,  a  Court  of 
Ekjuity  might,  under  circumstances,  go  further,  and 
oblige  the  real  owner  to  permit  the  person,  making 
sach  improvements  on  the  groaud,  to  enjoy  it  quietly, 
and  without  disturbance.* 


■  HudBOQ  V.  Chejney,  2  Vem.  R.  150 ;  Siom  v.  B&rber,  6  Johns.  Ch. 
R.  166,  16B,  173,  174.  See  also  Beierljr  v.  Beverlr,  3  Vern.  133  ;  Red- 
DMD  t>.  Redmxi,  1  Vern.  347;  Scuu'e.  Scult,  I  Cox,  R.  36S.  378  ;  Raw 
t>.  Polts,  2  Vern.  239  ;  Safsge  v.  Foster,  Q  Mod.  35;  1  Madd.  Cb.  Pr. 
810,  211  J  Bac.  Abridg.  I,  Fraud,  B.  ;  Raw  e.  Polls,  Ptec.  Ch.  35; 
BriDcherhofft).  L&nsing',  4- Johns.  Ch.  R.  65,  70. 

■  Com.  Dig.  ChanceiT,  4,1.3;  Ante, )  385 ;  Post,  (  799  a,  799  b, 
1S37,  12-28,  1939. 

'  Fillsige  V.  Armiiage,  13  Yes.  B4,  85.  See  Welle  v.  Banisier,  4  Mass. 
B.  514  :  Bright  v.  Boyd,  I  Story,  Cir.  R.  178. 

*  East  lodia  Company  v.  Vincent,  2  Alk.  B3  ;  Da*ot  v.  Spurrier,  7 
Ves.  23 1,  235 ;  Jackaon  it.  Cstor,  5  Vea.  688  ;  Slorr*  e.  Barker,  6  Johns. 
Ch.  R.  16S,  169;  Shannon  v.  Bradatreet,  1  Seh.  &.  Leh.  73. —The 
Ci*i1  Law  carried  its  doelrine,  in  oases  or  this  tort,  much  further  ;  for,  in 
all  eases  where  improtements  were  bond  fide  made  upon  any  estate,  by  a 
purchaser  or  other  person,  innocently,  and  under  a  belief  that  he  was  the 
trae  owner  of  the  estate,  he  was  entitled  to  a  compenaaiion  for  the  bene- 
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$  389.  And,  npon  the  like  priaciple,  if  a  person, 
having  a  conveyance  of  land,  keeps  it  secret  for  seve- 
ral years,  and  knowingly  suffers  third  persons  after^ 
wards  to  purchase  parts  of  the  same  premises  from  his 
grantor,  who  remains  in  possession,  and  is  the  reputed 
owner,  and  to  expend  money  on  the  land,  without  no- 
tice of  his  claim,  he  will  not  be  permitted  afterwards 
to  assert  his  legal  title  against  such  innocent  and  bom 
fide  purchasers.  To  allow  him  to  assert  his  title  under 
such  circumstances,  would  be  to  countenance  fraud  and 
injustice ;  and  the  conscience  of  the  party  is  bound  by 
an  equitable  estoppel ;  for  in  such  a  case,  it  is  empha- 
tically true ;  Qui  tacet,  conseTdire  videtur ;  qm  pcied  et 
d^et  veture,  jubet,  si  rum  vetat} 

§  390.  A  more  common  case,  illustrative  of  the 
same  doctrine,  is,  where  a  person,  having  an  incum- 
brance or  security  upon  an  estate,  suffers  the  owner  to 
procure  additional  money  upon  the  estate  by  way  of 
lien  or  mortgage,  concealing  his  prior  incumbrance  or 
security.  In  sach  a  case  he  will  be  postponed  to  the 
second  encumbrancer ;  for  it  would  be  inequitable  to 
allow  him  to  profit  by  his  own  wrong  in  concealing  his 
claim,  and  thus  lending  encouragement  to  the  new 
loan.*    Thus,  if  a  prior  mortgagee,  who  knows  that 


fit  actually  conferred  upon  theeaUte.  See  Bright  d.  Bord,  1  StoTj,  Cir. 
R.  478,  4'J4,  495,  i<ie> ;  Post,  ^  T»9  a,  799  b,  1^37,  1338,  1239. 

■  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  R.  354  ;  3  Inst.  146,  303  ; 
Branch's  Max.  ISl,  185;  Hanning  r.  Ferrers,  1  Eq.  Abridg.  3&7;  Slons 
V.  Barker,  6  Jahns.  Ch.  R.  166,  16B  ;  Biighl  r.  Bojd,  1  Slor?,  Cir.  R. 
47S ;  Ante,  385. 

a  Draper  n.  Borlau,  2  Vern.  370;  Clare  v.  Earl  of  Bedford,  cited  2 
Vern.  E.  150,  151  ;  Mocalta  e.  Murgalrojd,  1  P.  Wilt.  393,  394;  Bet- 
liiford  V.  Milward,  2  Atk.  49 ;  Becbet  v.  Cordiey,  1  Bro.  Ch.  VL  353, 
357  i  ETans  v.  Bicknell,  6  Ves.  ITS,  1B2,  183 ;  FeHrsoo  t>.  Morgai>, 
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another  person  is  about  to  lend  money  on  the  mort- 
gaged property,  should  deny  that  he  bad  a  mortgage, 
or  should  assert  that  it  was  satisfied,  be  would  be  post- 
poned to  the  second  mortgagee,  who  should  lend  bis 
money  on  the  fault  of  the  representations  so  made.' 
So,  if  a  prior  mortgagee,  whose  mortgage  is  not  regis- 
tered, should  be  a  witness  to  a  subsequent  mortgage  or 
conveyance  of  the  same  property,  knowing  the  con- 
tents of  the  deed,  and  should  not  disclose  his  prior  ea- 
cumbrance,  he  would  be  postponed  or  barred  of  his 
title."  Such  transactions  may  well  explain  the  maxim, 
Fraus  ed  celare  fraudem. 

§  391.  la  all  this  class  of  cases,  the  doctrine  pre- 
ceeds  upon  the  ground  of  constructive  fraud,  or  of 
gross  negligence,  which  in  effect  implies  fraud?  And, 
therefore,  where  the  circumstances  of  the  case  repel 
any.  such  inference,  although  there  may  be  some  degree 
of  negligence,  yet  Courts  of  Equity  will  not  grant  re- 
lief.' It  has,  accordingly,  been  laid  down  by  a  very 
learned  Judge,  that  the  cases  on  this  subject  go  to  this 
result  only,  that  there  must  be  positive  frand,  or  con- 
cealment, or  negligence,  so  gross  as  to  amoant  to  con- 
structive fraud.*'  And,  if  the  intention  be  fraudulent, 
although  not  exactly  pointing  to  the  object  accom- 


3  Bro.  Ch.  R.  365,  388 ;  Plamb  v.  Flaitt,  S  Anit.  R.  433 ;  1  Foobl.  Eq.  B. 
1,  eh.  3,  ^  4,  note  (u) ;  Sagden  on  Veadon,  cb.  16 ;  Lee  ■>.  HiuiriM,  7 
CT&nch,  3S8. 

>  Lee  D.  ManToe,  7  Cnneh,  366,  368. 

>  Brinekerhoffo.  Lulling,  4  Johns.  Ch.  B.  65. 

3  Tourle  t>.  Rand,  3  Bro.  Ch.  R.  653 ;  1  Mutd.  Ch.  Pr.  350,  357. 

*  Enna  o.  Bioknell,  6  Tm.  190,  191,  103;  Merawelhei  v.  Shatr,  2 
Cox,  R.  ISl ;  See  Hewitt «.  Loosemore,  9  Eng.  Law  &  Eq.  B.  3S  ;  Sng- 
dea  OD  Vend«n,  eb.  16,  p.  963,  &e.,  (9ih  edit.) 

■q.  lUB. —  YOL.  t.  37 


byGooglc 


434  wpim  )UKispRm)£KC£.  [ch.  til 

plished ;  yet  the  party  will  be  boQDd  to  the  same  ex- 
tent as  if  it  had  been  exactly  so  pointed.^ 

$  392.  Upon  the  same  principles,  if  a  trustee  should 
permit  the  title  deeds  of  the  estate  to  go  out  of  his 
possession  for  the  purpose  of  fraud ;  and,  intending  to 
defraud  one  person,  he  should  defraud  another,  Courts 
of  Equity  will  grant  relief  against  him.'  So,  if  a  bond 
should  be  given  upon  an  intended  marriage,  and  to  aid 
it;  and  the  marriage  with  that  person  should  after- 
wards go  off,  and  another  marriage  should  take  place 
upon  the  credit  of  that  bond ;  the  bond  would  bind  the 
party  in  the  same  way  as  it  would  if  the  original  mar- 
riage had  taken  effect' 

~  ^  393.  What  circumstances  will  amount  to  undue 
concealment,  or  to  misrepresentation,  in  cases  of  this 
sort,  is  a  point  more  fit  for  a  treatise  of  evidence,  than 
for  one  of  mere  jurisdiction.  Bat  it  has  been  h^ld, 
that  a  first  mortgagee's  merely  allowing  the  mortgagor 
to  hare  the  title  deeds,  or  a  first  mortgagee's  witness- 
ing a  second  mortgage  deed,  but  not  knowing  the 
contents,  or  even  concealing  from  a  second  mortgagee 
information  of  a  prior  mortgage,  when  he  made  appli- 
cation therefor,  the  intention  of  the  party  applying  to 
lend  money  not  being  made  known,  are  not  of  them-  . 
selves  sufficient  to  affect  the  first  mortgagee  with  con- 
Btra^ti^c  fraud.*    There  must  be  other  ingredients  to 


1  Evans  t>.  Bicknell,  6  Vsa.  191,  IS3;  Beckeit  t>.  Cordlej,  1  firo,  Cb. 
S.  3S7 ;  1  FoDbl.  Eq.  fi.  1,  cb.  3,  H  I  Plumb  v.  Fluitt,  3  Aost.  433, 
440. 

3  Enra  v.  Bickoell,  6  Tea.  174, 191 ;  Cliflbrd  v.  Brooke,  12  Yea.  13S. 

3  See  Etuib  e.  Bicknsll,  6  Vea.  191. 

*  Jerem;  on  Eq.  Juritd.  B.  I,  ch.  3,  ^  3,  p.  193,  194,  19S ;  I  Msdd. 
Cb.  Fr.  499  to  431 ;  Id.  356  {  Flamb.  i>.  FloiU,  S  Anat.  B.  433  ;  Brekosll 
V.  Eiana,  S  Ves.  S.  174  ;  Cothay  v.  Sydenham,  3  firo.  Cb.  R.  391 ; 


byGooglc 


CH.  til]  constrdctive  fratib.  '  435 

give  color  and  body  to  iliese  clTcumstances ;  for  they 
may  be  compatible  with  entire  ianocence  of  iDtention 
and  object/  Nothing  but  a  voluntary,  distinct,  and 
unjustifiable  concurrence  on  the  part  of  the  first  mort- 
gagee, in  the  mortgagor's  retaining  the  title  deeds,  is 
now  deemed  a  sufficient  reason  for  postponing  his  pri- 
ority. And,  in  regard  to  the  other  acts  above  stated, 
they  must  be  done  under  circumstances  which  show 


Weal  c.  Reid,  3  Hare,  B.  849,  259.  In  thtB  last  eaee  Mr.  Vice-Chan^ 
celloc  Wigrsm  said  ;  "  la  abort,  let  the  doetriaa  of  coDBiruciiTS  notice  be 
extended  lo  all  caseB,  (it  is,  in  fact,  more  confined  ia  Flumb  v.  Fluiit, 
Breknell  v.  Evidb,  Cotha;  v.  Sfdeuliam,  and  other  caaee,)  but  let  it  be 
extended  to  all  cues  in  vhich  the  poichaier  hu  notice,  that  the  pioperty 
ia  afiecled,  or  baa  notice  of  facts  raiaing  a  prosumplion  that  it  ia  ao,  and 
the  doctrine  ia  reaaonable,  though  it  may  gome  times  operate  nith  severitf. 
But  once  transgteaa  the  limits  which  that  Btatcmenl  of  the  rule  imposes, 
—once  admit  that  a  puiehaser  is  lo  be  aSeeied  with  conatruciiTe  notic« 
of  the  coDlenlB  of  inatiomenlB  not  DoceBsary  lo,  noi  pieautnplivel;  con* 
nected  with  the  title,  on);  becauae  by  poasibilily  they  may  alTect  it  (fat 
that  may  be  predicated  of  alntost  any  ioslrument ;  and  it  is  imposaible, 
in  Bonnd  reasoning,  lo  stop  short  of  the  coDclnaiop,  that  eTSiy  purchaser 
ia  affected  with  conatructive  notice  of  the  contents  of  every  instmment,  of 
Ihe  mere  existence  of  which  he  has  notice,  —  a  purchaser  must  be  pre- 
aumed  lo  inTestigata  the  title  of  the  property  he  pnrchaaea,  and  may, 
thnefore,  be  presumed  to  have  examined  OTer;  instrument  forming  a  link, 
directly  oi  by  inference,  in  that  title ;  and  that  presumption  I  take  to  be 
the  foundaliun  of  the  whole  doctrine.  But  it  is  impossible  to  presume 
Ibat  a  purchaser  examinee  insliumenta  not  directly  nor  presumptiiely 
connected  with  the  title/ becauee  they  may  by  possibility  afiect  ii."  See 
Jackson  v.  Bowe,  S  Sim.  &  Sta.  473  ;  Hodgson  v.  Dean,  2  Sim.  &,  Stu. 
331 ;  Hewitt  v.  Loosemore,  9  £ng.  Laif  St  £q.  R.  35 ;  and  sec,  also, 
Jones  V.  Smith  (per  Lord  Chancellor  <m  appeal,)  Turn,  tt  Phil.  R.  (not 
published.) 

>  See  1  Fonbl.  Eq.  B.  1,  eh.  S,  H<  "^  "o'^  (*")  >■"'  (*>)  '<  ^"^"^  "■ 
Bicknell,  6  Ves.  172,  182,  ISO,  L91,  193;  Ibbotson  n.  Rhodes,  2  Vern. 
B.  &dl ;  Ptomb  V.  Flnitt,  2  Anat  R.  133 ;  Hewitt  tt.  Loosemore,  S  Eng. 
Law  &,  £q.  R.  35  ;  Barrett  d.  Weston,  12  Ves.  133  ;  Beirj  v.  Mutual 
las.  Co.  S  Johns.  Ch.  B.  603^608  ;  Tourle  v.  Rand,  3  Bro.  Ch.  B.  650, 
and  Mr.  Belt's  note ;  Feler  v.  Russell,  S  Vern.  T36,  and  Mr.  Baiihby's 
ooie  (1), 
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a  like  coacarreace  and   cooperation  in   some  deceit 
upon  the  secoHd  mortgagee.^ 

§  394.  It  is  carloos  to  trace  how  nearly  the  Komao 
Law  approaches  that  of  England  on  this  subject ;  thus 
demonstrating  that  if  they  had  not  a  commou  origin, 
at  least,  each  is  derived  from  that  strong  sense  of  jus- 
tice which  must  pervade  all  enlightened  communities. 
It  is  an  acknowledged  principle  of  the  Roman  juris- 
prudeace,  that  a  creditor  who  consents  to  the  sale, 
donation,  or  other  alienation  of  the  property  of  his 
debtor,  which  is  pledged  or  mortgaged  for  his  debt, 
cannot  assert  his  title  against  the  purchaser,  unless  he 
reserves  it;  for  his  loss  of  title  cannot,  under  such 
circumstances,  be  asserted  to  be  to  his  prejudice ;  since 
it  is  by  his  consent;  and  otherwise  the  purchaser 
would  be  deceived  into  the  bargain.  Creditor,  qui 
pertniUit  rem  venire,  pignus  dimUtit?  Si  coneensit  vencd- 
Horn  creditor,  liheratur  h^potkeca?  Si  in  vendtHone  pig- 
noria  comenserii  credUor,  ve}  ut  debitor  banc  rem  permviet, 
vddond,  velin  dotem  del;  dicendum  erit,  pignus  liberan, 
nisi  salvd  causd  pignoris  sui  coniensU,  vel  veruMoni,  vel 
eieteris*  But  as  to  what  shall  be  deemed  a  consent, 
the  Roman  Law  is  very  guarded.  For  it  is  there  eaid, 
that  we  are  not  to  take  for  a  consent  of  the  creditor  to 
an  alienation  of  the  pledge,  the  knowledge  which  he 
may  have  of  it;  nor  the  silence  which  he  may  keep 
after  he  knows  it ;  as,  if  he  knows,  that  his  debtor  is 
about  selling  a  house,  which  is  mortgaged  to  him,  and 


I  1  Fonbl.  Eq,.  B,  1,  ch.  3,  f)  4,  note  (n);  Peter  d.  RoMell,  9  Vera. 
726,  ind  Mr.  Railhbj'i  note  (1) ;  1  Madd.  Cb.  Pr.  256,  357. 
»  Dig.  Lib.  60,  til.  17, 1. 158. 

1  Dig.  Lib.  SO,  tit.  6, 1.  7 ;  Pothier,  Fand.  Lib.  90,  tiL  6,  vA  2,  n.  31. 
4  Dis-  Lib.  SO,  I.  4,  ^  1. 
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be  saya  nothing  about  it  Bat>*ia  order  to  deprive 
bim  of  his  right,  it  is  necessary  that  it  should  appear 
by  some  act  that  be  knows  what  is  doing  to  his  pre- 
judice, and  consents  to  it ;  or,  that  there  is  some  ground 
to  charge  bim  with  dishonesty  for  not  having  declared 
his  right  when  he  was  under  an  obligation  to  do  it,  by 
which  the  purchaser  was  misled.  Thus,  if,  upon  the 
alienation,  the  debtor  declares  that  the  property  is 
not  encumbered,  and  the  creditor  knowingly  signs  the 
contract,  as  a  party  or  witness,  thereby  rendering  him- 
self an  accomplice  in  the  false  affirmation,  he  will  be, 
bound  by  the  alienation.  But  the  mere  signature  of 
the  creditor,  as  a  witness,  to  a  contract  of  alienation 
will  not  of  itself  bind  him,  unless  there  are  circum- 
stances to  show  that  he  knew  the  contents,  and  acted 
disingenuously  and  dishonestly  by  the  purchaser.'  Non 
videtvr  consensisse  creditor,  si,  sciente  eo,  debUor  rem  vertr 
diderU,  cum  idea  pasms  est  venire,  quod  sciehat,  vUgue  pig- 
mis  sibi  durare.  Sed  si  suhscripsent  forte  in  tabuSs  emp- 
tionis,  consensisse  videtur,  nisi  manifeste  apparetd  deceptum 
esse.^ 

§  395.  Another  class  of  Constructive  Frauds  coi^ 
sists  of  those  where  a  person  purchases  with  full 
notice  of  the  legal  or  equitable  title  of  other  persons 
to  the  same  property.  In  such  cases  he  will  not  be 
permitted  to  protect  himself  against  such  cltums ;  but 
his  own  title  will  be  postponed,  and  made  subservient 
to  theirs.'    It  would  be  gross  injustice  to  allow  him  to 


'  Domat,  B.  S,  til.  1,  ^  7,  art.  15,  and  Strahaa's  note. 

>  Dig.  Lib.  SO,  til.  6, 1.  8,  ^  15 ;  Fothier,  Pand.  Lib.  SO,  tit.  6,  ait  2, 
n.  Se,  37. 

3  Com.  Dig.  Chancery,  4  0.  1 ;  Sagden  on  Vendora,  ch.  16,  ^  S,  10  ; 
cfa.  17,  ^.1,  2.  —  An  admitted  exception  (which  is  more  Tully  adverted  to 
in  a  enbiequent  note)  is  the  caio  of  a  donreu.  A  perton,  pDrchaaiog 
37" 
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defeat  the  just  rights  of  others  by  his  own  iniquitous 
bargain.  He  becomes,  by  such  coudact,  partie^s 
ermirua  with  the  fraudulent  grantor;  and  the  rale  of 
Equity,  as  well  as  of  law,  is,  Doha  d  fraus  naimd 
ptdrocinari  dehent}  And  in  all  snch  cases  of  pni- 
chasea  with  notice,  Courts  of  Equity  will  hold  the  pur- 
chaser a  trustee  for  the  benefit  of  the  persons  whose 
rights  he  has  thus  songht  to  defraud  or  defeat'  Thus, 
if  title  deeds  should  be  deposited  as  a  secarity  for 
money,  (which  would  operate  as  an  equitable  mort- 
gage,) and  a  creditor,  knowing  the  facts,  should  sub- 
sequently take  a  mortgage  of  the  same  property ;  he 
woqld  be  postponed  to  the  equitable  mortgage  of  the 
prior  creditor;  and  the  notice  would  nuse  a  trust  in 
him  to  the  amount  of  such  equitable  mortgage.'  So, 
if  a  mortgagee,  with  notice  of  a  trust,  should  get  a 
coQTeyance  from  the  trustee,  in  order  to  protect  his 
mortgage,  he  would  not  be  allowed  to  derive  any 
benefit  from  it;  but  he  would  be  held  to  be  subject  to 
the  original  trust,  in  the  same  manner  as  the  trustee. 
For  it  has  been  significantly  said,  that,  although  a  pur- 
chaser niay  buy  an  encumbrance,  or  lay  hold  on  any 
plank  to  protect  himself  yet  he  shall  not  protect  him- 


with  a  notice  of  her  lilla,  m%j  yet,  b;  getting  in  t  prioT  legal  title  or 
term,  pral«Ct  himself  agaiuBt  her  title.  This  ie  kn  anonial;,  bnt  it  is 
nov  M>  firmlj  eetablicfaed  that  it  cinnot  be  ehaken.  Sea  Swinnook  v. 
LeSbtd,  Ambler,  R.  6,  sod  Mr.  Blunt'e  note,  and  ihs  note  of  Loid  Hard- 
wicbe's  jodgmsnt  in  Co.  Litt.  £08  a  ;  Radnor  «.  Yatiderberdy,  Show. 
Fail.  Caa.  69;  Maundrell  v.  Mauadrell,  10  Ves.  STl,  373;  Winn  e. 
Williams,  G  Tee.  130 ;  Male  v.  Smith,  Jacob,  R.  497 ;  Ante,  ^  57  a ; 
Poet,  ^410,  note. 

1  3  Fonhl.  Eq.  B.  S,  cb.  6,  ^  3  ;  3  Co.  R.  78. 

S  Ibid. ;  1  Fonbl.  Eq.  B.  3,  ch.  6,  ^  3  ;  Murraj  e.  BtUoD,  1  Johns.  Ch. 
B.  tee  ;  Mnna;  e.  Finster,  3  Johaa.  Ch.  R.  15S ;  Maundrell  v.  Haon- 
dtell,  10  Ve>.  360,  361,370. 

3  Biioh  t^  Ellamea,  2  Anet.  437  ;  Plnmb  n.  Flnilt,  2  Anal.  B.  4S3. 
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Bclf  by  the  taking  of  a  conveyance  from  n  trustee, 
with  notice  of  the  trust;  for  be  thereby  becomes  a 
trustee ;  and  be  must  not,  to  get  a  plank  to  save  him- 
self, be  guilty  of  a  breach  of  trust' 

§  396.  The  same  principle  applies  to  cases  of  a  con- 
tract to  sell  lands,  or  to  grant  leases  thereof.  If  a  sub- 
sequent pnrchaser  has  notice  of  the  contract,  he  is  lia- 
ble to  the  same  Equity,  and  stands  in  the  same  place, 
and  is  bound  to  do  the  same  acts,  which  the  person 
who  contracted,  and  whom  be  represents,  would  be 
bound  to  do.* 

§  397.  It  is  upon  the  same  ground,  that,  in  countries 
where  the  registration  of  conveyances  ia  required,  in 
order  to  make  them  perfect  titles  against  subsequent 
purchasers,  if  a  subsequent  purchaser  has  notice,  at 
•  Uie  time  of  bis  purchase,  of  any  prior  unregistered 
conveyance,  he  shall  not  be  permitted  to  avail  himself 
of  his  title  against  that  prior  conveyance.'  This  has 
been  long  the  settled  doctrine  in  Courts  of  Equity ; 
and  it  is  often  applied  in  America,  although  not  in 
England,  in  Courts  of  Law,  as  a  just  exposition  of  the 


1  Saunders  e.  Dehaw,  8  Vera.  R.  371  ;  3  Fonl^l.  Eq.  B.  2,  cb.  6,  ^  8 ; 
Foit,  ^413,  4U,  491.  See  iIbo  Foster  v.  Blockatona,  1  Mylne  Sc  Keen, 
S&7  ;  TimBon  e.  Rainebotiom,  3  Keen,  R.  35. 

>  Tajlpr  V.  Siibberl,  !  Vea.  jr.  438 ;  DaiU  e.  Earl  of  Suaihmore,  16 
Vei.  419,  4£B,  439 ;  UndeiniKid  v.  CoutIowd,  3  Sch.  Si  Lefr.  64  ;  Mac- 
reaih  e.  SjrmmoDe,  16  Vee.  350 ;  Jereinj  on  Eq.  Jaried.  B.  1,  ch.  3,  ^  Q, 
p.  laa,  &c. ;  Com.  Dig.  Chanceijr,  4  C.  1. 

B  Sugden  00  VendoTs,  cb.  16,  ^  6,  10  ;  ch.  17,  ^  1,  3  ;  I  Fonbl.  Eq. 
B.  I,  ch.  1,  ^  3,  note  (A)  i  I  Hadd.  Cb.  Fr.  260  ;  Bushnell  v.  Busbnell,  I 
Sob.  &  Lefr.  99  to  103  ;  Eyre  t>.  Dolpfaia,  2  B.  &  Beatt.  302  ;  Blade*  v. 
Blades,  1  Eq.  Abridg.  3G8 ;  Wenelej  d.  De  Malto,  1  Earr.  474,  476  ; 
Forbea  t>.  Deaaiater,  1  Bro.  Far.  Caa.  42S  ;  Sheldon  v.  Coze,  2  Eden,  B. 
S94  ;  Le>Nef  e  v.  Le  Nete,  3  Atk.  646 ;  S.  C.  I  Ves.  64  ;  Amb.  R.  436 ; 
S  Wbtie  o.  Tudor'a  Eq.  Lead.  Cu.  2r,  and  notes  ;  Drew  v.  Lord  Nor> 
bar;,  9  Irish  Eq.  R.  171 ;  Chandoi  v.  Browolow,  3  Bidg.  Pari.  R.  49B  ; 
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Registry  Acts.'  The  object  of  all  Acts  of  this  sort  is, 
to  secure  subsequent  purchasers  and  mortgagees  against 
prior  secret  conveyances  and  encumbrances.  But  where 
such  purchasers  and  mortgagees  have  notice  of  any 
prior  conveyance,  it  is  impossible  to  hold  that  it  is  a 
secret  conveyance,  by  which  they  are  prejudiced.  On 
the  other  hand,  the  neglect  to  register  a  prior  convey- 
ance is  often  a  matter  of  mistake,  or  of  overweening 
confidence  in  the  grantor ;  and  it  would  be  a  manifest 
fraud,  to  allow  him  to  avail  himself  of  the  power,  by 
any  connivance  with  others,  to  defeat  such  prior  con- 
veyance.* The  ground  of  the  doctrine  is  (as  Lord 
Hardwicke  has  remarked)  plainly  this:  "That  the  tak- 
ing of  a  legal  estate,  after  notice  of  a  prior  right, 
makes  a  person  a  mala  fide  purchaser ;  and  not  that 
he  is  not  a  purchaser  for  a  valuable  consideration  in 
every  other  respect  This  is  a  species  of  fraud  and 
dolus  mains  itself;  for  he  knew  the  first  purchaser  had 
the  clear  right  of  the  estate  ;  and,  after  knowing  thal^ 
he  takes  away  the  right  of  another  person,  by  getting 
the  legal  title.^  And  this  exactly  agrees  with  the  defi- 
nition of  the  Civil  Law  of  dolus  mains"*    "Now,  if  a 

Bean  v.  Sroiib,  3  Muoa,  R.  S85  ;  Coppinger  e.  Ferojrbough,  3  Bto.  Ch. 
R.  291 ;  Su^deo  on  VendorB,  ch.  16. 

1  Doe  d.  Robinson  v.  Alsop,  6  B.  &  Aid.  143  ;  Notcross  v.  Wjdgeiy, 
9  Haas,  R,  500  ;  Bigelow's  Dig.  Conveyance,  P.  and  note  ;  JaekBon  v. 
Sharp,  9  Johns.  R.  163  ;  Jackson  «.  Bargott,  10  Johns.  R.  457 ;  Jackson 
V.  West,  10  Johns.  R.  468  ;  Jobnsaa's  Dig.  Deed,  VIU. ;  Farnswonh  v. 
Cbilds,  4  Mass.  R.  637.  See,  as  to  the  Registrj  Acts,  4  Kent,  Comin. 
Lect  68,  p.  168  to  194,  4th  edit. 

3  Le  Neve  v.  Le  Neve,  8  Atk.  646 ;  1  Tea.  64 ;  Amblei,  436,  and 
Blunt's  note,  ibid  ;  Belt's  Soppl.  SO  ;  Bushnell  c.  Bnahnell,  1  Sch.  ft 
Lefr.  98,  99,  100,  101,  163  ;  E;re  v.  Dolphin,  2  Ball  &  Beatt.  2S9,  300, 
302 ;  1  Madd.  Ch.  Fr.  260,  261  ;  Toulmsn  v.  Steere,  3  Meiiv.  R.  209, 
334. 

8  Le  NeTe  v.  Le  Neve,  3  Atk.  646,  and  oases  before  cited. 

4  Dig.  Lib.  4,  tit.  3, 1.  3;  Id.  Lib.  3,  tit.  14,  ^  ». 


byGooglc 


OH.  vn,]  coHSTRncnvE  fraud.  441 

person  does  not  stop  his  hand,  but  gets  the  legal  estate, 
Trhen  he  knows  the  Eqaity  -was  in  another,  machincdur 
ad  circumvemendum."^ 

i  398.  This  doctrine,  as  to  postponing  registered  to 
unregistered  conveyances  apon  the  ground  of  notice, 
has  broken  in  upon  ihe  policy  of  the  Registration  Acts 
in  no  small  degree ;  for  a  registered  conveyance  stands 
upon  a  different  footing  from  an  ordinary  convej'ance. 
It  has,  indeed,  been  greatly  doubted,  whether  Courts 
ought  ever  to  have  suffered  the  question  of  notice  to 
be  agitated  as  against  a  party  who  has  duly  registered 
his  conveyance.  But  they  have  said  that  fraud  shall 
not  be  permitted  to  prevail.  There  is,  however,  this 
qualificattoD  upon  the  doctrine,  that  it  shall  be  availa- 
ble only  in  cases,  where  the  notice  is  so  clearly  proved 
as  to  make  it  fraudulent  in  the  purchaser  to  take,  and 
register  a  conveyance,  in  prejudice  to  the  known  title 
of  the  other  party.' 

§  399.  What  shall  constitute  notice,  in  coses  of  sub- 
seqaenl  purchasers,  is  a  point  of  some  nicety,  and  re- 
solves itself,  sometimes  into  matter  of  fact,  and  some- 
times into  matter  of  law.^  Notice  may  be  either  actual 

1  Dig.  Lib.  4,  tit  3, 1.  3 ;  Id.  Lib.  3,  til.  U,  (  9. 

»  W  jait  V.  BHwell,  18  Ves.  439 ;  Sugden  on  Vendoti,  ch.  16,  ^fi,  10. 
There  are  aomo  cues  in  which  notice  does  not  affect  a  purchaaei.  Thus, 
where  an  estate  is  limited  lo  such  uses  as  A  (hall  appoint ;  and  a  judg- 
ment is  obtained  against  him,  and  he  then  appoints  the  estate  to  B,  vho 
has  notice  of  the  judgment ;  B  nil!,  not withi landing  the  notice,  take  the 
estate  free  from  the  lien  of  tbe  judgment ;  for  he  tnkes  under  the  deed  of 
appoinltuent,  and  of  course  by  a  title  prior  to  the  judgment  Skeeles  v. 
Shearlej.BSim.  IGS,  1S7;  S.  C.  3  Mylne  &  Craig,  US.  See,  as  to  ihs 
effect  of  this  notice,  by  an  assignee  of  an  equitable  interest,  io  the  legal 
holder  of  the  property,  to  give  priority  of  right  over  prior  assignees,  who 
baie  given  no  notice,  TimioBi?,  Rsmsbottom,  3  Keen,  R.  35;  Fosters. 
Blaekatone,  1  Mylne  &  Keen,  R.  £97  ;  Post,  ^  431  a,  1035  a. 

9  Com.  Dig.  Chancery,  4  C.  a.  See  Day  v.  Dunham,  3  Johns.  Cb.  R. 
190  ;  Jones  v.  Smith,  1  Hare,  B.  43 ;  Post,  ^  IQ35,  1047,  1057. 
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and  positive ;  or  it  may  be  implied  and  constractire.' 
Actual  notice  requires  no  definition ;  for  in  that  case 
knowledge  of  the  fact  is  brought  directly  home  to  the 
party.  Constructive  notice  is  in  its  nature  no  more 
than  evidence  of  notice,  the  presumption  of  which  is 
so  violent,  that  the  Court  will  not  even  allow  of  its 
being  controverted.'    [Or,  as  has  been  jelsewhere  defin- 


1  Sugdeo  on  VendorB,  ch.  17,  ^  1,  3.  Id  a  treatJM  ]ike  the  present,  it 
ia  impracticable  to  do  more  than  to  glance  at  topics  of  ibia  nature.  The 
learoed  reader  will  fipd  full  information  on  the  aubjeel  in  treatises  which 
piofess  to  examine  it  at  large.  See  Sagden  on  Veodors,  cb.  16  sod  17, 
(9ih  edit.)  ;  Newland  on  ConttMts,  ch.  3G,  p.  SOI  lo  516. 

S  Plumb  B.  Fluill,  3  Ansl.  R.  43B,  Per  Eyre,  C.  B. ;  Kennedy  o.  Green, 
3  M.  &  K.  719 ;  Wilde  v.  Gibson,  I  House  of  Lords  Cases,  605 ;  4  Kent. 
Comm.  Led.  58,  p.  1T9, 180  (4th  edit.)  See  also  Jones  «.  Smith,  1  Hare, 
R.  43  ;  Menx  v.  Bell,  1  Hare,  R.  73  ;  West  «.  Raid,  2  Hare,  357.  In 
Jone*  tr.  Smith,  I  Hate,  R.  43,  Mr.  Vice- Chancellor  Wigram  examined 
the  cases  as  to  constmciite  notice  veij  largelj,  and  upon  that  occasion 
Slid :  "  It  is,  indeed,  scarcely  possible  to  declare,  a  priori,  what  shall  be 
deemed  constructiTe  notice,  because,  anqaestionablj,  that  wliich  would 
not  nOecl  one  roan,  may  be  abundantly  sufficient  to  affect  another.  But  I 
believe  I  may,  with  sufficient  accuracf  for  my  present  purpose,  and  with- 
out danger  assert,  that  the  cases  in  which  coDsirnctite  notice  has  been 
established  resolve  themselies  into  two  classes:  —  First,  eases  in  which 
the  party  charged  has  had  actual  notice,  that  the  property  in  dispute  was, 
ia  fact,  charged,  encambered,  or  in  some  way  affected,  and  the  Court  has 
theieapon  bouod  him  with  constrnctife  notice  of  facts  and  inslrumenis,  to 
&  knowledge  of  which  he  would  have  been  led  by  an  inquiry  afiet  the 
charge,  encambrance,  or  other  circumstance  affecting  the  properly  of 
which  he  had  actnal  notice  ;  and  secondly,  cases  in  which  the  Court  has 
been  satisfied,  from  ibe  evidence  before  it,  that  Ibe  party  charged  bad  de- 
signedly abstained  from  inquiry  from  the  very  purpose  of  avoiding-  notice. 
How  reluctantly  the  Court  has  applied,  and  wilhiu  what  strict  limits  it 
has  confined  the  latter  class  of  cases,  1  shall  presenlly  consider-  The 
proposition  of  law,  upon  which  the  former  class  of  cases  proceeds,  ia  not, 
tlist  the  party  charged  bad  notice  of  a  fact  or  instrument,  which,  in  truth, 
related  lo  the  subject  in  dispute  without  his  knowing  that  such  was  the 
case,  but  that  he  had  actual  notice  that  it  did  to  relate.  The  piopositioa 
of  law,  upon  which  this  second  class  proceeds,  is  not  that  the  party 
eharged  had  incautiously  neglected  lo  make  inquiries,  but  that  be  bad 
designedly  abstained  from  such  inquiries  fur  the  purpose  of  avoidiog 
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ed,  CoDStructive  notice  is  knowledge  impaled  by  the 
Court  on  presumption,  too  strong  to  be  rebutted,  that 
the  knowledge  must  have  been  communicated.'] 

§  400.  An  illustration  of  this  doctrine  of  construct- 
ive  notice  is  where  the  party  has  possession  or  know- 
ledge of  a  deed,  under  which  he  claims  his  title,  and  it 
recites  another  deed,  which  shows  a  title  in  some  other 
person,  there  the  Court  will  presume  him  to  hare  notice 
of  the  contents  of  the  latter  deed,  and  will  not  permit 
him  to  introduce  evidence  to  disprove  it.°  And,  gener- 
ally, it  may  be  stated,  as  a  rule  on  this  subject,  that 
■where  a  purchaser  cannot  make  out  a  title,  but  by  a 
deed  which  leads  him  to  another  fact,  he  shall  be  pre- 
sumed to  have  knowledge  of  that  facts  So,  the  pur- 
chaser is,  in  like  manner,  supposed  to  have  knowledge 
of  the  instrument  under  which  the  party  with  whom 
he   contracts,  as  executor,  or  trustee,  or   appointee. 


ItDowledge,  —  a  purpose  nhich,  if  proved,  would  clearly  bIiow  that  he 
bad  a  aoapicioD  of  the  truth,  and  a  fraodulent  deteraiinaiion  not  to  leain 
it.  If,  in  shott,  there  ie  not  actual  notice,  that  the  property  is  in  aome 
wajr  aSeeied,  and  oa  fraudulent  laming  anay  from  a  knowledge  of  the 
facta,  which  the  r«  gest*  would  aoggest  to  a  prudent  mind  ;  if  mere 
want  of  cauiioD,  as  diatioguiahed  from  fraadulenl  and  wilful  blindnesa,  ia 
all  that  can  be  imputed  to  the  puichaser,  —  then  thtf  doctrine  of  cooBiruc- 
live  notico  will  not  apply ;  there  the  purchaser  wit!  in  Equity  be  con- 
sidered, as  in  fact  he  is,  a  bond  fide  purchaser  wilhont  notice.  This  is 
dearly  Sir  Edward  Sugden'a  opinion  (Vend.  Si  Purch.  Vol.  3,  p.  471, 
47S,  Ed.  10)  i  and  with  that  sanction  I  haTe  no  hesitation  in  saying  it  is 
mine  alao."  AfBnned  on  appeal,  1  Phillips,  244.  See  also  Gibson  t>. 
logo,  6  Hare,  R.  119 ;  Fanow  v.  Reea,  4  Bear.  18  ;  Taylor  v.  Baker, 
5  Price,  306  ;  Penny  p.  Walts,  1  Mac.  &  G.  150. 

>  Hewitt  V.  Loosemore,  9  Kng.  Law  &  Eq.  R.  35  ;  Rogers  v.  Jones, 
B  New  Hamp.  SS4  ;  Griffith  v.  Giiffiih,  1  Hoff.  Ch.  B.  153. 

>  Ibid. ;  Cuylet  v.  Brandt,  3  Cain.  Cas.  in  Err.  326^  2  Fonhl.  Eq.  B.  2, 
ch.  6,  ^  3,  note  (tn)  ;  Eyre  v.  Dolphin,  3  B.  &  BeatL  301,  303. 

S  3  Foobl.  Eq.  B.  3,  eh.  3,  ^  1,  note  (6) ;  Merlins  a.  Jolliffe,  Ambler,  R. 
311,  314 ;  Man  v.  Beoaoti,  2  Ch.  Cas.  346  ;  Sugden  oa  Vendors,  ch.  le ; 
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derives  his  power.'  Indeed,  the  doctrine  is  still  broad- 
er; for,  whatever  is  sufficient  to  pnfc  a  party  npon 
inquiry,  (that  ia,  whatever  has  a  reasonable  certainty 
as  to  time,  place,  circumstances,  and  persons,)  is,  in 
Equity,  held  to  be  good  notice  to  bind  him."  Thus, 
notice  of  a  lease  will  be  notice  of  its  contents.'  So,  if 
a  person  should  purchase  an  estate  from  the  owner, 
knowing  it  to  be  ia  the  possession  of  tenants,  he  is 
bound  to  inquire  into  the  estate*  which  these  tenants 
have,  and,  therefore,  be  is  allbcted  with  notice  of  all 
the  facts  as  to  their  estates.^ 


2  Foobl.  £q.  B.  3,  ch.  6,  ^  3,  ud  note  (m)  ;  Com.  Dig.  CbuieeT7,  i  C.  9. 
This  doctrine,  however,  ie  lo  be  leoeived  with  aome  qn&IiGe4iionB.  For  if 
a  man  purchases  an  estate  under  a  deed,  which  happens  to  relate  also  to 
olher  lands  not  comprised  in  that  purchase,  and  arcerwards  he  purchases 
the  Olher  lands,  to  which  an  apparent  title  is  made,  independent  of  that 
deed,  the  former  notice  of  the  deed  will  not  itself  affect  him  in  the  second 
itansaeiion  ;  for  he  was  nnt  bound  to  carrj  in  hie  recollection  those  parts 
of  a  deed  which  hid  no  relttioa  to  the  particular  pni;^ase  be  was  then 
about  to  make,  nor  to  take  notice  of  more  of  the  deed  than  aSected  bis 
then  porchase.  Hamilion  v.  Ro^al,  S  Sch.  Si  Lefr.  327.  In  short,  he  is 
bound  to  take  notice  of  those  things  odIj  in  the  deed,  which  affect  his 
present  parchase,  not  anj  fuinie  purchase.  Mertins  v.  JolUfie,  Ambler, 
K.3I1. 

1  3  Fonbl.  Eq.  B.  S,  ch.  S,  §  3,  note  (m)  ;  Id.  B.  S,  ch.  3,  ^  1,  sole  (6) ; 
Mead  V.  Lord  Otcery,  3  Atk.  S38 ;  Drapers'  CompaDy  v.  Tardlojr,  S  Vern. 
R.  6G2  ;  Daniel  v.  Keol,  I  Vern.  R.  319 ;  JaoksoD  t>.  Neal;,  10  Johns.  B- 
374  ;  Sugden  on  Vendors,  ch.  17,  ^  S. 

«  2  Fonbl.  Eq.  B.  3,  ch.  6,  ^  3,  and  note  (m) ;  B.  3,  ch.  3,  $  1,  and  nofe 
(6) ;  Smith  v.  Low,'  1  Atk.  490 ;  Feirara  v.  Cherry,  3  Vern.  B.  3S4 ; 
Daniel*  v.  Dafison,  16  Ves.  350  ;  Howarlh  v.  Deem,  1  Eden,  R.  351,  and 
Mr.  Eden's  note,  ib. ;  Stcrry  v.  Arden,  1  Johns.  Ch.  R.  367 ;  Surman  v. 
Bailow,  2  Eden,  R.  167 ;  Parker  v.  Brookes  S  Ves.  6S3 ;  Green  v.  Slayter, 
4  Johns.  Ch.  R.  38 ;  Eyre  v.  Dolphin,  3  B.  &;  Beatt.  301,  303 ;  Cont.  Dig. 
Chancery,  4  C.  2. 

3  Hall  V.  Smith,  U  Vea.  426. 

*  [See  Baynard  v.  Nonie,  3  Gill,  46B ;  Dabl  p.  Page,  S  Green,  Ch.  R. 
U3.| 

•  Taylor  v.  SUbberl,  3  Yes.  jr.  440 ;  SpaDoei  v.  WaUh,  10  Irish  Eq.  B. 
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$  400  a.  But,  m  a  great  variety  of  cases,  it  must 
necessarily  be  matter  of  no  inconsiderable  doubt  and 
difficulty  to  decide  what  circumstances  are  sufficient  to 
put  a  party  upon  inquiry.  Vague  and  indeterminate 
rumor  or  suspicion,  is  quite  too  loose  and  inconvenient 
in  practice,  to  bo  admitted  to  be  sufficient!  ^q^  there 
will  be  found  almost  infinite  gradations  of  presumption 
between  such  rumor,  or  suspicion,  and  that  certainty  as 
to  facts,  which  no  mind  could  hesitate  to  pronounce 
enough  to  call  for  further  inquiry,  and  to  put  the  party 
upon  his  diligence.  No  general  rule  can,  therefore,  be 
laid  down  to  govern,  sucb  cases.  Each  must  depend 
upon  its  own  circumstances."  There  is  no  case  which 
goes  the  length  of  saying,  that  a  failure  of  the  utmost 
circumspection  shall  have  the  same  eCTect  of  postponing 
a  party,  as  if  he  were  guilty  of  fraud  or  wilful  neglect, 


SBO ;  Danieli  ■).  DaTiBon,  16  Vea.  249,  S5S ;  Smith  v.  Lovr,  I  Alk.  489 ; 
Allen  I'.  AntSony,  1  Meiir.  R.  S02 ;  S  Funbl.  Eq.  B.  3,  ch.  G,  ^  3,  and 
note  (m) ;  Mem  v.  Mt\iby,  3  Swanst.  981 ;  CheeleraiBn  v.  Gardner,  S 
Jobns.  Ch-R.  29;  HanbDr;u.Lilcbfield,  3 MjlneA  Keen, 629, 633,633. 
In  this  last  caie,  ths  Master  of  the  Bolls  (Sir  C.  C.  Pepjs)  eaid,  "  It  is 
true,  that  where  a  tenant  is  in  possession  of  the  premises,  a  purchaser 
has  implied  notice  of  the  nature  of  his  title.  But,  if,  at  the  lime  of  his 
purchase,  the  tenant  in  possession  is  not  the  origioal  lessee,  bat  merelj 
holds  under  a  deiivatiTe  lease,  and  has  no  knowledge  of  the  covenant  con- 
tained in  the  original  lease,  it  has  never  been  construed  want  of  doe  dili- 
gence in  the  purchaser,  which  is  to  fix  him  with  implied  notice,  if  he  doei 
not  pursue  hia  inquiries  through  ever;  deriTative  lessee,  nntil  he  arrives 
at  the  person  entitled  to  the  original  lease,  which  can  alone  convey  to  him 
information  of  the  covenant."  See,  also,  Flagg  v.  Mann,  3  Sumner,  R. 
iS6,  654,  555 ;  Blaisdell  u.  Stevens,  16  Vem.  R  179 ;  17  Id.  339 ;  West- 
ervelt  v.  Huff,  3  Sandf.  BS ;  Hood  v.  Fahnatock,  1  Barr,  470. 

>  Sugdenon  Vendors,  ch.  17;  Wildgrove  r.  Wayland,  Godb.  R.  H7; 
Jell  and  v.  Stain  bridge,  3  Vea.  478. 

>  See  3  Fonbl.  £q.  B.  3,  ch.  3,  $  1,  noie(S);  Eyre  v.  Ddphio.SB.  j£ 
Beatt.  301 ;  Hine  v.  Dodd,  2  Atk.  375.  See  Jones  v.  Smith,  The  English 
Jurist,  May  37th,  1845,  p.  431 ;  Flagg  u.  Mann,  3  Summer,  R.  489,  549, 
560. 

E«.  JOB.  —  VOL.  I.  98 


byGooglc 


446  EQUITT  JDBISratrDEHCE.  [CH.  VIL 

or  had  positive  notice.^  And^  aUhough  a  mistake  of 
law,  upon  the  constnictioa  of  a  deed  or  contract,  will 
not  alone  discharge  a  purchaser  from  the  legal  effects 
of  notice  of  such  deed  or  contract ;  yet  there  may  be 
a  case  of  such  doubtful  Equity  under  the  circumstances, 
that  it  ought  not  to  be  enforced  against  such  a  pur- 
chaser.3  The  mere  fact,  that  the  assignees  of  au  iusol- 
Tent  debtor  have  made  a  sale  of  the  estate  at  auction, 
under  circumstances  of  negligence  on  their  part,  will 
not  affect  the  purchaser  with  notice,  as  such  circnm- 
stances  are  collateral  to  the  question  of  title.  Even  if 
before  he  takes  the  conveyance,  he  have  notice  of  such 
circumstances,  yet  if  he  have  purchased  bond  fide,  his 
title  is  not  necessarily  voidable.  Bat  the  question 
must  depend  in  a  great  measure  upon  this,  whether  the 
conduct  of  the  assignee  be  such  a  gross  and  palpable 
breach  of  duty  as  ought  justly  to  avoid  the  sale.* 

§  401.  How  far  the  registration  of  a  conveyance,  in 
countries  where  such  registration  is  aathorized  and 
required  by  law,  shall  operate  as  constructive  notice  to 
subsequent  purchasers,  by  mere  presumption  of  law, 
independent  of  any  actual  notice,  has  been  much  discus- 
sed both  in  England  and  in  America.  It  is  not  doubted 
in  either  country  that  a  prior  conveyance,  duly  regis- 
tered, operates  to  give  full  effect  to  the  legal  and  equi- 
table estate  conveyed  thereby,  against  subsequent  con- 
veyances of  the  same  legal  and  equitable  estate.*    But 

1  PlDoab  V.  Flailt,  S  Anst  R.  433,  440.  See  Dej  ir.  DDDhim,  S  Johns. 
Ch.  R.  ISO,  19! ;  Hewitt  f.  Lookeoore,  9  Eng.  L«w  &  £q.  R.  35 ;  Woilb- 
inglon  i>.  Morg&n,  16  Sim.  547. 

3  Cordwill  D.  Macktill,  3  Eden,  R.  344,  318  ;  FaikcT  c.  Brooke,  9  Yes. 
5S3,  58S ;  a  Poabl.  £q.  B.  S,  ch.  6,  %  3,  and  note ;  Botbj  d,  Smith,  1  Vera. 
114,  149;  Walker  u.  Sm»llvFOod,  Amb.  R.  676. 

3  Borrelt  n.  Dunn,  3  Mure,  R.  450  to  4S5. 

«  WrightsOD  v.  Hadaou,  3  £q.  Abr.  60B,  PI.  1. 
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the  question  becomes  important  as  to  other  collateral 
effects,  such  as  defeating  the  right  of  tacking  of  mort- 
gages, and  other  incidentally  accming  equities  between 
the  different  purchasers.  For,  if  the  mere  registry,  ia 
such  cases,  without  actual  knowledge  of  the  conveyance, 
operates  as  constructive  notice,  it  shuts  out  many  of 
those  equities  which  otherwise  might  have  an  obligatory 
priority.'  It  has  been  truly  remarked,  that  there  is  a 
material  difference  between  actual  notice,  and  the  ope- 
ration of  the  Registry  Acts.  Actual  notice  may  bind 
the  conscience  of  the  parties  ;  the  operation  of  the 
Registry  Acts  may  bind  their  title,  but  not  their  con- 
science.' 

$  402.  In  England,  the  doctrine  seems  at  length  to 
be  settled,  that  the  mere  registration  of  a  conveyaflce 
shall  not  be  deemed  constructive  notice  to  subsequent 
purchasers,  but  that  actual  notice  mast  be  brought  home 
to  the  party,  amounting  to  fraud."  The  subject  cer- 
tainly is  attended  with  no  inconsiderable  difficulty. 
Some  learned  Judges  have  expressed  a  doubt,  whether' 
Courts  of  Equity  ought  not  to  have  said,  that  in  all 
cases  of  a  public  registry,  which  is  a  known  depository 
for  conveyances,  a  subsequent  purchaser  ought  to  search, 
or  be  bound  by  notice  of  the  registry,  in  the  same  way 
as  he  would  be  by  a  decree  in  Equity,  or  by  a  judgment 
at  law.*    Other  learned  Judges  have  intimated  a  differ- 


>  Newluid  on  Contracta,  ch.  36,  p.  SOB. 

'  Uoderwooi)  v.  Courtann,  3  Scb.  ii  Lefr.  66.  See  Lalonehe  t>.  Dud- 
uaej,  1  Sch.  &  Lefr.  137;  Bay  v.  Dunham,  S  Johns.  Ch.  R.  190, 191. 

3  W jui  t>.  Btiwell,  19  Ves.  435  ;  Jolluii]  t>.  Staipbridge,  3  Vm.  477  ; 
Cam.  Dig.  Chancei^,  i  C.  1. 

*  Moreoock  v.  Diokani,  Amb.  R.  480;  Hine  d.  Dod^,  3  Atk.  S75; 
ParkburM  e.  Alexaoder,  1  Johna.  Ch.  R.  399 ;  Sugden  on  Veod.  ch. 
16,  17. 
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ent  opinion ;  assigning  as  a  reason,  that  if  the  registra- 
tion of  the  conveyance  should  be  held  constructive 
notice,  it  must  be  notice  of  all  that  is  contained  in  the 
conveyance  ;  and,  then,  subsequent  purchasers  vrould 
be  bound  to  inquire  after  the  contents,  the  inconveni- 
ences of  which  cannot  but  be  deemed  exceedingly 
great.'  The  question  seems  first  to  have  arisen  in  a 
case  of  the  tacking  of  mortgages,  about  the  year  1730; 
and  it  was  then  decided,  by  Lord  Chancellor  King,  that 
the  mere  registration  of  a  second  mortgage  did  not 
prevent  a  prior  mortgagor  from  tacking  a  third  mort- 
gage, when  he  had  no  actual  notice  of  the  existence  of 
the  second  mortgage.'  This  decision  has  ever  since 
been  steadily  adhered  to,  perhaps  more  from  its  having 
become  a  rule  of  property,  than  from  a  sense  of  its 
intrinsic  propriety, 

f  403.  In  America,  however,  the  doctrine  has  been 
differently  settled ;  and  it  is  uniformly  held,  that  the 
registration  of  a  conveyance  operates  as  constructive 
notice  to  all  subsequent  purchasers  of  any  estate,  legal 
or  equitable,  in  the  same  property.^  The  reasoning 
upon  which  this  doctrine  is  founded  is  the  obvious 
policy  of  the  Registry  Acts,  the  duty  of  the  party 
purchasing  under  such  circumstances,  to  search  for 
prior  incumbrances,  the  means  of  which  search  are 
within  bis  power,  and  the  danger  (so  forcibly  alluded 
to  by  Lord  Hardwicke)  of  letting  in  parol  proof  of 


<  LaiODche  v.  Dancaney,  I  Sch.  Sc  Lefr.  167 ;  Underwood  v.  Conrlown, 
3  Schr.  Sc  Lefr.  61,  66  ;  Pentlnnd  v.  Stokes,  3  B.  ji  Beat.  75. 

0  Bedford  v.  Backhouu,  S  Eq.  Abridg.  615,  PI.  IS  ;  S.  P.  Wrlghlson 
v.  Hudion,  2  Eq.  Abridg.  609,  PI.  7;  Cator  v.  Cool;,  1  Cox,  R.  182; 
WiMman  v.  Wfalland,  1  Y.  Si  Jen.  117. 

3  Patkbnrel  t>.  Alexandei,  1  Johns.  Qi.R.  3M;  Scholtf.Large,6Bub. 
373. 
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notice,  or  want  of  notice,  of  the  actual  exiBtence  of  the 
conveyance.'  The  American  doctrine  certainly  has  the 
advantage  of  certainty  and  universality  of  application; 
and  it  imposes  upon  sabsGC[uent  purchasers  a  reasonable 
degree  of  diligence  only  in  examining  their  titles  to 
estates." 

§  404.  But  this  doctrine,  as  to  the  registration  of 
deeds,  being  constructive  notice  to  all  subsequent  pur- 
chasers, is  not  to  be  uuderstood  of  all  deeds  and  con- 
veyances which  may  be  defado  registered,  but  of  such 
only  as  are  authorized  and  required  by  law  to  b«  regis- 
tered, and  are  duly  registered  in  compliance  with  law. 
If  they  are  not  authorized  or  required  to  be  regis- 
tered,^ or  the  registry  itself  is  not  in  compliance  with 
the  law,*  the  act  of  registration  is  treated  as  a  mere 
nollity ;  and,  then,  the  subsequent  purchaser  is  affected 
only  by  sach  actual  notice,  as  would  amount  to  a  fraud.' 

h  405.  It  is  upon  similar  grounds,  that  every  man 
is  presumed  to  be  attentive  to  what  passes  in  the 
Courts  of  Justice  of  the  state  or  sovereignty  where 
he  residea  And,  therefore,  a  purchase  made  of  pro- 
perty actually  in  litigation,  pendetUe  Uie,  for  a  valuable 


1  HiDe  V.  Dodd,  S  Atk.  376. 

>  JohDton  tr.  StroDp,  S  Johnr  B.  310 ;  Frost  e.  Beekmin,  1  Johns.  Ch. 
R.28S,  H)9;  S.C.  18  Johos.R.  544,  FaikhuBte.  Alczaoder,  iJobos-Ch. 
B.  304.  — Tba  better  opiaion  also  seeio*  to  be,  ibat  Uie  legiairation  of  u 
eqnitable  nongage,  oi  title,  ot  incumbnaea,  is  notice  to  a  sabaequeDt 
parchaser,  m  mnch  as  if  it  were  a  legal  seeutiij  oi  title.  ParkhurstD. 
AleundeT,  I  Johns.  Ch.  R.  3B8,  S9S,  and  the  eaaea  there  cited. 

s  VJIatd  e.  Roberts,  1  Btrobb.  Eq.  393 ;  Lewis  v.  Baird,  3  UoLeu, 
S6. 

4  Tillmao  v.  Cowand,  12  S.  &  M.  S6S. 

s  Ibid. ;  Underwood  *.  CoartewD,  3  Scb.  &  LeTr.  66 ;  Lalonehe  t>.  Dnn- 
saaej,  1  Seb.  ti  Lefi.  IS7 ;  Aator  t>.  Wells,  4  Wheat.  R.  466 ;  Frost 
V.  Beekmu,  I  Johns.  Cb.  R.  300 ;  Lessee  of  Heiatsr  u.  Fortner,  3  Binn. 
R.  40 ;  Fannei's  Loan  Trust  Co.  v.  Malby,  8  Paige,  B.  361. 
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consideration,  and  without  any  express  or  implied 
notice  in  point  of  fact,  affects  the  pnrchaser  in  the 
same  manner  as  if  he  had  such  notice;  and  he  will 
accordingly  be  bound  by  the  judgment  or  decree  in 
the  suit.' 

§  406.  Ordinarily,  it  is  true,  that  the  decree  of  a 
Court  binds  only  the  parties  and  their  privies,  in  re- 
presentation or  estate.  But  he  who  purchases  during 
the  pendency  of  a  suit,  is  held  bound  by  the  decree 
that  may  be  made  against  the  person  from  whom  he 
derives  title.  The  litigating  parties  are  exempted 
from  taking  any  notice  of  the  title  so  acquired ;  and 
such  purchaser  need  not  be  made  a  party  to  the  suit.' 
Where  there  is  a  real  and  fair  purchase,  without  any 
notice,  the  rule  may  operate  very  hardly.^  But  it  is  a 
rule  founded  upon  a  great  public  policy ;  for,  other- 
wise, alienations  made  during  a  suit  might  defeat  its 
whole  purpose,  and  there  would  be  no  end  to  litiga- 
tion.* And  hence  arises  the  maxim,  Pmdenie  lite,  nihil 
innovdiir ;  the  effect  of  which  is  not  to  annul  the 
conveyance ;    but    only    to   render  it  subservient   to 


1  Com.  Dig.  Chancery,  4  C.  3  and  4  ;  2  Fonbl.  Eq.  B.  S,  eh.  6,  ^  3, 
note  (n)  ;  Sorrell  v.  Carpenler,  2  P.  Will.  482  ;  Woraley  tJ.  Earl  of 
Scarborough,  3  Aik.  392 ;  Bishop  of  Winchester  v.  Paine,  11  Ves.  19\  ; 
Gaiih  V.  Ward,  2  Aik.  175  ;  Mead  v.  Ixird  Orrery,  3  Aik.  242;  Gaskeld 
V.  Durdin,  8  B.  &  Dealt.  369;  Moore  v.  Maonamara,  2  B.  &  Beau.  1S6  ; 
Murray  ti.  Ballou,  I  Johns.  Ch.  II.  566.  [See  Lewis  r.  Mew,  1  Sirobh. 
Eq.  R.  ISO ;  Price  v.  White,  1  Bailey's  Eq.  It.  2\i,  ihat  the  pleadinrrs  in 
the  suit  petiding  ehouM  direct  a  purchaser's  allenlion  to  ihe  identity  of  the 
properly.] 

a  Bishop  of  Winchester  v.  Paine,  1 1  Ves.  197  ;  Metcalf  v.  FuWerton, 
3  V.  &  Beam.  205. 

3  2  P.Will.  4S3;  Story  on  Equity  Plead.  ^  156,  351;  2  Slory  on 
Equity  Jurisp.  Ij  908. 

<  Co.  Lilt.  224  6 ;  Metcalf  v.  PuWertoft,  2  V.  &  Beam.  199  ;  Gaskcld 
u.  Durdin,  3  B.  &  Beati.  169, 
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the  rights  of  the  parties  in  the  litigation.'  As  to 
the  rights  of  these  parties,  the  conveyance  is  treated  as 
if  it  never  had  any  existence ;  and  it  does  not  vary 
them.*  A  Lis  pendens,  however,  being  only  a  general 
notice  of  an  eqiity  to  all  the  world,  it  does  notafiect 
any  particular  person  with  a  Iraad,  unless  such  person 
had  also  special  notice  of  the  title  in  dispute  in  the 
suit.'  If,  therefore,  the  right  to  relief  in  Equity  de- 
pends upon  any  supposed  cooperation  in  a  fraud,  it  is 
indispensable  to  establish  an  express  or  direct  notice 
of  the  fraadulent  act  And  although,  as  we  have 
seen,  a  registered  deed  will  be  postponed  to  a  prior 
unregistered  deed,  where  the  second  purchaser  had 
actual  notice  of  the  first  purchase ;  yet  the  doctrine  - 
has  never  been  carried  to  the  extent  of  making  a  Lis 
pendens  constructive  notice  of  the  prior  unregistered 
deed  ;  but  actual  notice  is  required.* 

S  407.  la  general,  a  decree  is  not  constructive 
notice  to  any  persons,  who  are  not  parties  or  privies 
to  it ;  and,  tiierefore,  other  persons  are  not  presumed 
to  have  notice  of  its  contents.  Bat  a  person,  who  is 
not  a  party  to  a  decree,  if  he  has  actual  notice  of  it, 
will  be  bound  by  it ;  and  if  he  pays  money  in  oppo- 
sition to  it,  he  will  be  compelled  to  pay  it  again.^ 
And  a  purchaser,  having  notice  of  a  judgment,  will  be 


1  Ibid. 

*  Ibid. ;  Bishop  of  WiDohulei  «.  Faine,  11  Vea.  197 ;  Mom;  f .  Bal- 
loa,  1  Johns.  Ch.  R.  566  ;  Mam;  v.  FioBleT,  9  lohn*.  Ch.  R.  165 ;  Griffith 
V.  GrLffiih,  1  Hoff.  Ch.  R.  163. 

3  Mead  u.  Lord  Orrery,  3  Atk.  S42, 313 ;  3  Fonbl.  Eq.  B.  S,  ch.  S,  ^  3, 
note(n);  Id.  B.  3,§  1,  nolo  (b). 

*  Wyait  ■>.  BhwoII,  19  Vea.  139  ;  Newmao  t>.  Chapmao,  2  lUnd.  93. 

a  3  Fonbl.  Eq.  B.  3,  ch.  6,  ^  3,  nolo  (n) ;  Harrej  v,  ModUcus,  1  Void. 
R.  67  ;  Sugden  od  Vend.  oh.  17,  ^l.t. 
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bound  by  it,  although  he  has  not  been  docketed,  so  as 
to  secure  the  priority  of  lien  and  satisfaction,  attached 
to  judgments.' 

$  408.  To  constitute  constractive  notice,  it  is  not 
indispensable  that  it  should  be  brought  home  to  the 
party  himself.  It  is  sufBcient,  if  it  is  brought  home  to 
Ae  agent^  attorney,  or  connsel  of  the  party ;  for,  ia 
snch  cases  the  law  presumes  notice  ia  the  principal, 
since  it  would  be  a  breach  of  trust  in  the  former,  not 
to  communicate  the  knowledge  to  the  latter.'  Bat, 
in  all  these  cases,  notice  to  bind  the  principal,  should 
be  notice  in  the  same  transaction,  or  negotiation ;  for, 
if  the  agent,  attorney,  or  counsel  was  employed  in  the 
same  thing  by  another  person,  or  in  another  business 
or  affair,  and  at  another  time,  since  which  be  may  have 
forgotten  the  facts,  it  would  be  unjust  to  charge  his 
present  principal,  on  account  of  such  a  defect  of  me- 
mory.* It  was  significantly  observed  by  Lord  Hard- 
wicke,  that  if  this  rale  were  not  adhered  to,  it  wonld 
make  the  titles  of  purchasers  and  mortgagees  depend 
altogether  upon  the  memory  of  their  counsellors  and 
agents ;  and  oblige  them  to  apply  to  persons  of  less 
emineace  as  connsel,  as  being  less  likely  to  have  no- 
tice of  former  transactions. 


1  Dft?u  e.  Earl  of  Sbathroon,  16  Vm.  41ft. 

■  Com.  Dig.  Chucetr,  4  C.  6  and  6  ;  S  Fonbl.  Eq.  B.  3,  oh.  6,  ^  4  ; 
Sheldon  r.  Cos,  S  Eden,  R.  931,  338  ;  Jenningi  v.  Moore,  S  Vera.  R. 
609  ;  Sugden  on  Vendors,  ch.  17 ;  Aator  v.  Wella,  4  Wheat  B.  466. 

3  Com.  Dig.  ChiiHwry,  4  C.  6  and  6,  aod  caaea  befure  cited  ;  Filzg«- 
rald  D.  FalcoDberg,  Fitcgibb.  R.  SU. 

*  Warwick  p.  Warwick,  3  Atk.  394 ;  Wotaley  o.  Earl  of  Scarborough, 
3  Atk.  393  i  Lowiher  v.  Carlion,  S  Alk.  343,  393.  —  But  notice  to  a  ao- 
liciior  in  one  traneaciion,  whieb  is  closely  fuUowed  by  and  connected  whli 
anolher,  so  aa  elearjy  to  give  rise  to  a  preaumptiao  that  the  prioi  trana- 
actioD  waa  present  in  bis  mind,  aod  that  he  could  aot  hare  forgolteo  it, 
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§  408  a.  Although  the  general  rule,  that  notice  to 
the  agent  is  notice  to  the  principal,  is  well  established, 
yet  there  are  aome  nice  cases  which  may  arise  in  the 
application  of  the  rule.  Thus,  for  example,  suppose 
the  case  of  a  corporation  acting  by  a  board  of  directors, 
or  trustees,  or  other  ofiScers  or  agents;  the  question 
may  arise,  whether  notice  to  one  of  the  board  of  facts 
unknown  to  all  the  others,  will  bind  the  corporation,  or 
whether  the  notice  should  be  offered  to  the  board 
itself,  or  a  majority  of  them.  The  authorities  on  this 
point  do  not  seem  entirely  in  harmony.* 

$  409.  The  doctrine,  which  has  been  already  stated, 
in  regard  to  the  effect  of  notice  is  strictly  applicable 
to  every  purchaser,  whose  title  comes  into  his  hands, 
affected  witl)  such  notice.  But  it  in  no  manner  affects 
any  such  title,  derived  from  another  person,  in  whose 
hands  it  stood  free  from  any  such  taint.  Thus,  a  pur- 
chaser with  notice  may  protect  himself  by  purchasing 
the  title  of  another  bona  fide  purchaser  for  a  valuable 
'consideration  without  notice;  for,  otherwise, ^such  ^<2 
fide  purchaser  would  not  enjoy  the  full  benefit  of  his 
own  unexceptionable  title.'  Indeed,  he  would  be  de- 
prived of  the  marketable  value  of  such  a  title ;  since  it 
would  be  necessary  to  have  public  notoriety  given  to 
the  existence  of  a  prior  incumbrance,  and  no  buyer 
could  be  found,  or  none  except  at  a  depreciation  equal 
to  the  value  of  the  incumbrance.    For  a  similar  reason, 


is  eonatrnctiTa  notice  ta  hia  client.  A  fortiori,  if  it  is  cleai  lliai,  at  the 
lime  of  ihs  second  tranueiion,  ihe  fint  wss  full;  in  hia  mind.  Hargrates 
-  t>.  Rpihwell,  3  Keen,  R.  194, 159. 

'  See  Story  on  Agencj,  ^  140  a,  140  f;  CommeKial  Binlc  c.  Cunning- 
hsni,S4  Pick.  S.S78;  Potter  v.  Btnk  of  Ratland,  IVVeim.^lO. 

>  1  Fonbl.  Eq.  B.  2,  eb.  S,  ^  9,  note  (0 ;  Miif.  Plead,  b;  Jenmj  (1837,) 
p.  ST8  (4ibediu);  Coin.  Dig.  Chancery  4  A.  10;  4  I.  3;  4  1.  4i.4I.  11. 


D,g,l,..cbyGOOl^lC 


454  EQUITY    JDBISFRDSSIICS.  [CH.  TO. 

if  a  person  who  has  notice,  sells  to  asother  who  has  no 
notice,  and  is  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, the  latter  may  protect  his  title,  although  it 
was  affected  with  the  Equity  arising  from  notice,  ia 
the  hands  of  the  person  from  whom  he  derived  it ;  for, 
otherwise,  no  man  would  be  safe  in  any  purchase,  hut 
would  be  liable  to  have  his  own  title  defeated  by  secret 
equities,  of  which  he  could  have  no  possible  means  of 
making  a  discovery. 

§  410.  This  doctrine,  in  both  of  its  branches,  has 
been  settled  for  nearly  a  century  and  a  half  in  Eng- 
land; and  it  arose  in  a  case  in  which  A  purchased  an 
estate,  with  notice  of  an  incumbrance,  and  then  sold  it 
to  B,  who  hud  no  notice ;  and  B  afterwards  sold  it  to 
C,  who  had  notice ;  and  the  question  was,  whether  the 
incumbrance  bound  the  estate  in  the  hands  of  C.  The 
then  Master  of  the  Rolls  thought,  that  although  the 
Equity  of  the  incumbrance  was  gone,  while  the  estate 
was  in  the  hands  of  B,  yet  it  was  revived  upon  the 
sale  to  C.  But  the  Lord  Keeper  reversed  the  deci- 
sion, and  held  that  the  estate  in  the  hands  of  C  was 
discharged  of-the  incumbrance,  notwithstanding  the 
notice  of  A  and  C  This  doctrine  has  ever  since  been 
adhered  to  as  an  indispensable  muniment  of  title.* 
And  it  is  wholly  immaterial  of  what  nature  the  Equity 
is,  whether  it  is  a  lien,  or  an  incumbrance,  or  a  trust,  or 
any  other  claim ;  for  a  hona  fide  purchase  of  an  estate, 


1  H»ciaoD  f>.  Forih,  Preo.  Cfa.  61 ;  S.  C.  1  Eq.  Abridg.  Notice,  A.  6, 
p.  331. 

■  3  Fuobl.  Eq.  B.  S,  eh.  6,  ^  3,  noie  (i) ;  Brandtjn  v.  Ord,  1  Wot,  R. 
513 ;  a.  C.  I  Aik.  671 ;  Lowiher  0.  CiTlion,  3  AUt.  343 ;  Fenara  d. 
Charry,  3  Vern.  383;  Meilina  «.  Joliffa,  Ambl.  R.  313;  Sweet  v.  Soudi- 
cole,  3  Bro.  Ch.  R.  66  ;  HcQueen  v.  FsrquhaT,  1 1  Vet.  477, 47S ;  Bnckeo 
V.  Uiller,  4  Waiu  tt  Serg.  103. 
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for  a  valoable  consideration,  purges  away  the  Equity 
from  the  estate,  in  the  hands  of  all  persons,  who  may 
derive  title  under  it,  with  the  exception  of  the  original 
party  whose  conscience  stands  bound  by  the  violation 
of  his  trust  and  meditated  fraud.  But,  if  the  estate 
becomes  revested  tn  him,  the  original  Equity  wilj  re- 
attach to  it  in  his  hands.^ 


1  3  Fonbl.  Eq.  B.  3,  eh.  6,  ^  2,  noIe  (i),  and  casea  before  ciied  ;  and 
Kenned;  v.  Dalf,  1  Sch.  &.  Lefr.  379;  Bumpus  v.  Plaltner,  I  Joiina. 
Ch.  B.  919  1  Jackaoo  v.  Henry,  10  Johns.  R.  185  ;  Jackaoo  v.  Given, 
8  Johns.  R.  573 ;  Deniareat  v.  Wyneoop,  3  Johns.  Ch.  R.  147  ;  Alexandei 
e.  Pendleton,  B  Cranch,  R.  462;  Ingram  v.  Pelham,  Ambl.  R.  153; 
Filzaimmone  v.  Ogden,  7  Cranch,  S18.  — The  role  adopted  in  Equit;,  ia 
fator  of  iond  fide  purchiaera  without  notice,  not  to  grant  an;  relief 
against  them,  is  fonaded,  aa  we  have  seen,  npon  a  general  principle  of 
pablic  policy.  Wallwjn  c.  Lee,  9  Vcs.  R.  S4.  It  is  not,  hovrerer,  ab- 
solutely nniTeraal ;  for  il  has  been  brotien  in  upon  in  two  classes  of  caaes. 
In  the  firsl  place,  it  ia  not  allowefl  in  fsTOr  of  a  judgment  creditor,  who 
has  no  notice  of  tfaa  plaintiff's  Equity.  This  appeara  lo  proceed  a jmid 
the  principle  that  each  judgment  creditor  shall  be  deemed  entitled  merely 
to  the  same  righla  aa  the  debtor  had,  as  he  cornea  in  under  him,  and  not 
through  him  ;  and  upon  no  new  consideration,  like  a  purchaser.  Burgh 
V.  Burgh,  Rep.  Temp.  Finch,  SB.  In  the  second  place,  it  is  not  allowed 
in  faTor  of  a  bon&  fidt  purchaaer  without  notice,  against  the  claims  of  a 
dowreaa,  as  such.  Williama  t>.  Larabe,  3  Brown,  Ch.  Rep.  284.  This 
last  exception  ia  apparently  anomaloas ;  and  haa  been  established  upon 
the  distinction,  that  the  protection  of  a  lonA  fide  purchaser  doea  not  apply 
against  a  parly  plaintiff,  seeking  relief  upon  the  ground  of  a  legal  title, 
(auch  aa  Doner  is,)  but  only  against  a  patty  plaintiff,  seeking  arelief  upon 
an  equitable  title.  The  propriety  of  the  diaiinetion  has  been  greatly 
qneatloned.  It  haa  be«n  impugned  by  Lord  Roaslyn,  in  Jerraid  r.  Sann- 
dera,  (S  Vea.  jr.  454.)  The  case  of  Qurlare  t>.  Cook,  (2  Freem.  B.  S4,) 
and  Parker  e.  BIyihmore,  (3  Eq.  Abridg.  79,  pi.  1,)  ate  againat  it. 
Rogers  c.  Leele,  (3  Freem.  R.  84,)  and  tha  above  case  of  Williama  t>. 
Lambe,  are  in  its  faror.  Mr.  Sngden  doabta  the  correctness  of  the  dis- 
tinction. Sogdeo  00  Vendors,  ch.  18,  tvb  fintm,  (9lh  edit).  On  the 
other  hand  Mr.  Belt  maintains  its  coTreclness.  Belt'a  note  (1)  to  3 
Brown,  Ch.  R.  204.  So  doea  Mr.  Beames  (Beam.  PI.  £q.  344,  345,} 
and  Mr.  Roper,  also,  in  his  work  on  Husband  and  Wife,  Vol.  I,  440, 
447.  Mr.  HoTenden,  in  his  note  to  3  Freem.  R.  S4,  acquiescea  in  it. 
See  also  Medlicott  t>.  O'Donel,   1   B.  &  Beatt.  171.    See  also  Milf. 
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^  411.  Indeed,  purchasers  of  this  sort  are  bo  much 
favored  ia  Equity,  that  it  may  be  stated  to  be  a  doc- 
trine now  generally  established,  that  a  botui  fide  pur- 
chaser for  a  valuable  consideration,  without  notice  of 
any  defect  in  his  title  at  the  time  of  hia  purchase,  may 
lawfully  buy  in  any  statute,  mortgage,  or  other  incum- 
brance upon  the  same  estate  for  his  protection.  If  he 
can  defend  himself  by  any  of  them  at  law,  his  adver- 
sary will  have  no  help  in  Equity  to  set  these  incum- 
brances aside  j  for  Equity  will  not  disarm  such  a  pur- 
chaser ;  but  will  act  upon  the  wise  policy  of  the  Com- 
mon  Law,  to  protect  and  quiet  lawful  possessions,  and 
strengthen  such  titles.'  We  shall  have  occasion,  here- 
after, in  various  cases,  to  see  the  application  of  this 
doctrine. 

5  412.  And  this  naturally  leads  us  to  the  considera- 
tion of  the  equitable  doctrine  of  tacking,  as  it  is  tech- 
nically called,  that  is,  uniting  securities,  given  at  diffe- 
rent times,  so  as  to  prevent  any  intermediate  pur- 
chasers from  claiming  a  title  to  redeem,  or  other\Yise  to 
discharge  ono  lien,  which  is  prior,  without  .redeeming 
or  discharging  the  other  liens  alsT>,  which  are  subse- 
quent to  his  own  title.^    Thus,  if  a  third  mortgagee. 


Plead.  Kq.  by  Jeremy,  p.  ST4,  nole  (d),  (4lh  edit).  Thesamedistinction 
was  expressly  affirmed  in  Collins  «.  Archer,  I  Russ.  &  Myliie,  292. 
There  is  n  peculiarity  in  tlio  case  of  !i  dowress,  which  operates  against 
het,  and,  upon  this  point  of  nolicc.  is  proper  to  be  mentioned.  Though 
notice  of  the  title  will  protect  every  other  interest  in  (he  inhcriunce.  it 
will  nut  jiriitect  hera.  Jliundrell  v.  Manndrell,  10  Vee.  il71,  272  :  Wynn 
1'.  Williniiia,  5  Ves.  130;  Hole  c.  Smith,  Jacob,  R.  497 ;  Swmnock  v. 
Liflbrd,  Ainbl.  R.  0 ;  S,  C,  Co.  Lilt,  208  a  ;  Butler's  note  ( 105)  ;  Radrier 
r.  Vanderbendy,  Show.  Pari.  Cas.  69  ;  Ante,  ^  57  a  ;  Post,  %  434,  437, 
(130,  031. 

1  2  Foiibl.  Kq.  B.  3,  ch.  2,  ^  3 ;  Com.  Dig.  Uhincery,  4  A.  10 ;  4  I.  3  : 
4  I.  11;  4  W.29. 

"  Jeremy  on  Equity  Juriad.  B.  1,  ch.  S,  %  I,  p.  183  lo  191. 
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.without  notice  of  a  second  mortgage,  should  purchase 
in  the  first  mortgage,  by  which  he  would  acquire  the 
legal  title,  the  second  mortgagee  would  not  be  per- 
mitted to  redeem  the  first  mortgage  without  redeeming 
the  third  mortgage  also ;  fpr^  in  such  a  case,  Equity 
tacks  both  mortgages  together  in  his  favor.  And,  in 
such  a  case,  it  will  make  no  difTerence,  that  the  third 
mortgagee,  at  the  time  of  purchasing  the  first  mort- 
gage, had  notice  of  the  second  mortgage ;  for  he  is  still 
entitled  to  the  same  protection.^ 

$  413.  There  is,  certainly,  great  apparent  hardship 
in  this  rule ;  for  it  seems  most  conformable  to  natural 
justice,  that  each  moHgagee  should,  in  such  a  case,  be 
paid  according  to  the  order  and  priority  of  his  incum- 
brances.' The  general  reasoning,  by  which  this  doc- 
trine is  maintained,  is  this.  In  eeqvaS  jure,  meUor  est 
conditio  possideitHs.  Where  the  Equity  is  equal,  the 
Law  shall  prevail ;  and  he  that  hath  only  a  title  in 
Equity  shall  not  prevail  against  a  title  by  I^aw  and 
Equity  ia  another.^  But,  however  correct  this  reason- 
ing may  be  when  rightly  applied,  its  applicability  to 
the  case  stated  may  reasonably  be  doubted.  It  is 
assuming  the  whole  case,  to  say,  that  the  right  is 
equal,  and  the  Equity  is  equal.     The  second  mortga^ 


1  S  Poobl.  £q.  B.  3,  eh.  3,  ^  3,  and  noiee  (b),  (c)  ;  Cora.  Di;.  Chaa- 
ceT7,4A.  10;  Manh  v.  Lee,  3  Vent.  R.  83?,  338;  S.  C.  I  Ch.  Cm. 
IBS ;  Maundrell  v.  Maundrell,  10  Yea.  360,  2T0 ;  Moreil  v.  Farke,  3  Aik. 
D3,  64;  Mitilieva  v.  Cattwright,  3  Aik.  317 ;  Bobinson  v.  Siviaoo,  1 
firo.Ch.R.63;  Newland  on  Contracts,  ch.  30,  p.  S15;  Sagdea  «d  Vea- 
dots,  ch.  10,  IT  ;  Fuwell  od  Motlgagea,  Vol.  8,  p.  &54,  Ki.  CoTenirj's 
note  (A). 

1  Braca  v.  Ducheaa  of  Marlboroagh,  3  P.  Will.  493 ;  LowLhian  t>. 
Base),  3  Bro.  Ch.  R.  lOS. 

3  Jeremy  an  Equity  Juried.  B.  1,  cb.  S,  ^  1,  p.  168  to  199,  (^th  ediL)  ; 
S  Fonbl.  Eq.  B.  3,  ch.  3,  ^  1,  and  notes. 
tq.  JUK.  —  roi..  1.  30 
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gee  has  a  prior  right,  and  at  least  on  equal  Equity ; 
and  then  the  rule  eeems  justly  to  apply,  that,  inhere 
the  equities  are  equal,  that  title  which  is  prior  iu  time, 
shall  prevail ;  Qui  prior  est  in  tempore^  potior  est  in 
jure} 

§  414.  It  has  been  significantly  said,  that  it  is  a 
plank,  gained  by  the  third  mortgagee,  in  a  shipwreck, 
tabula  in  nmifragio?  But,  independently  of  the  inap- 
plicability of  the  figure,  which  can  justly  apply  only 
to  cases  of  extreme  hazard  to  life,  and  not  to  mere 
seizures  of  property,  it  is  obvious,  that  no  man  can 
have  a  right,  in  consequence  of  a  shipwreck,  to  convert 
another  man's  property  to  his  own  use,  or  to  acquire 
an  exclusive  right  against  a  prior  owner.  The  best 
apology  for  the  actual  enforcement  of  the  rule  is,  that 
it  has  been  long  established,  and  that  it  ought  not  now 
to  be  departed  from,  since  it  has  become  a  rule  of  pro- 
perty. 

5  415.  Lord  Hardwicke  has  given  the  following  ac- 
count of  the  origin  and  foundation  of  the  doctrine. 
"  As  to  the  Equity  of  this  Court,  that  a  third  incum- 


>  Mr.  Chancellor  Kent,  in  liis  learned  Commentaries,  has  exprcaaed  a 
alrong  d  is  approbation  of  the  Joctrine  of  lacking.  "  There  is,"  says  he, 
"  DO  natural  Ei^uity  in  ticking,  and  when  it  supersedes  a  prior  incum> 
branoe,  it  works  manifest  injusiice,  liy  acquiring  a  still  more  antecedent 
incuiDbrancc,  the  junior  party  acquires  by  subslilulion,  the  rights  of  the 
first  incumbrancer  over  the  purclioseJ  sccuiiiy,  and  he  jusUy  acquires 
nothing  more.  The  doctrine  of  lacking  is  founded  on  the  assumption  of 
a  principle  which  is  not  true  in  point  of  fact ;  for,  aa  between  A,  whose 
deed  is  honestly  acquired,  and  recoriled  lo-dny,  and  B,  whose  deed  is  with 
equal  honesty  acquired,  and  recorded  to-morrow,  tlie  equities  upon  the 
estate  are  nol  equal.  He  who  has  been  fairly  prior  in  point  of  lime,  has 
the  l>eiier  Equity,  for  he  is  prior  in  point  of  right."  4  Kent,  Comm, 
Lect.  5rt,  p.  178,  179,  {-Ith  edit.) 

a  Marsh  v.  Lee,  2  Vent.  337  ;  Wortley  r.  Birkhead,  3  Ves.  574  ;  Brace 
V.  Duchess  of  Marlborough,  3  P.  Will.  401.    See  Post,  ^  431,  a. 
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brancer,  haviag  taken  hU  security  or  mortgage  without 
notice  of  the  second  incumbrance,  and  then,  being 
puisne,  taking  in  the  first  incumbrance,  shall  squeeze 
out  and  have  satisfaction  before  the  second ;  that 
Equity  is  certainly  established  in  general ;  and  was  so 
in  Marsh  v.  Lee,  by  a  yery  solemn. determination  by 
Lord  Hale,  who  gave  it  the  term  of  the  creditor's  toJ- 
itla  in  Tiau/raffio,  That  ia  the  leading  case.  Perhaps  it 
might  be  going  a  good  way  at  first ;  but  it  has  been 
followed  ever  since ;  and,  I  believe,  was  rightly  settled 
only  on  this  foundation  by  the  particular  constitution 
of  the  law  of  this  country.  It  could  not  happen  in 
any  other  country  but  this ;  because  the  jurisdiction  of 
Law  and  Equity  is  administered  here  in  different 
Couris,  and  creates  different  kind  of  rights  in  estates. 
And,  therefore,  as  Courts  of  Equity  break  in  upon  the 
Common  Law,  where  necessity  and  conscience  require 
it,  still  they  allow  superior  force  and  strength  to  a 
legal  title  to  estates ;  and,  therefore,  where  there  is  a 
legal  title  and  Equity  on  one  side,  this  Court  never 
thought  fit,  that,  by  reason  of  a  prior  Equity  against  a 
man,  who  had  a  legal  title,  that  man  should  be  hurt ; 
and  this,  by  reason  of  that  force,  this  Conrt  necessarily 
and  rightly  allows  to  the  Common  Law  and  to  legal 
titles.  Bnt,  if  this  had  happened  in  any  other  country, 
it  could  never  have  made  a  question ;  for,  if  the  Law 
and  Eqnity  are  administered  by  the  same  jurisdiction, 
the  rule,  Qvi  prior  est  tempore,  potior  est  in  jure,  must 
hold."» 


I  Wortley  e.  Bhkhead,  2  Ves.  573.  The  same  qaolation  ia  Id  3  Foobl. 
3q,  304,  B.  3,  ch.  2,  ^  2,  ia  n.  (e).  —  Mr.  CoTenliy,  in  his  valuable  notes 
o  Powell  on  MorlgageB  (Vol.  2,  p.  454,  note,)  soppoaea,  that  theEngliah 
aw  on  this  aabject  is  saDctioned  by  the  Ciril  Law.    In  thia  view  of  the 
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$  416.  lodeedj  so  little  has  this  doctrine  of  tacking 
to  commend  itself,  that  it'has  stopped  far  short  of  the 


matter  he  is  ealicely  mislaben.  The  Civil  Law  admits  no  such  principle 
as  tacking;  the  geaeral  rule  is.  Qui  prior  est  in  tempore,  potior  est  in 
jnre.  There  are  two  acknowledged  exceptions ;  one,  where  the  first  in- 
eambraocer  consenLs  to  tlia  second  pledge,  so  as  to  give  ti  pribriljr  ;  id- 
Other  is,  wbsre  tlie  second  pledge  is  for  money  to  preserve  the  propeiljr. 
The  doctrine  of  the  Cliil  Law,  referred  to  hy  Mr.  Cnventrj,  simply  gives 
to  a  third  roorlgagee,  paying  olT  a  first  mortgsge,  the  same  priority,  by 
way  of  substitution,  which  the  first  mortgagee  had.  It  does  not  change 
the  rights  of  the  third  mortgagee,  as  to  his  own  mortgage.  So  the  doc- 
trine is  stated  in  the  Pandects,  (incorrectly  referred  to  by  Mr.  Coventry,) 
&ad  so  is  the  doctrine  of  Domat,  in  the  passage  cited.  See  Dig.  Lib.  20, 
tit.  4,  1.  10 ;  1  Domat,  B.  3,  tit.  I,  \  3,  art.  T,  and  Id.  (f  6,  art.  6,  7 ; 
Fotbier,  Fand.  Lib.  SO,  tit.  4,  ^  1,  n.  I  to  32,  and  especially  n.  10,  11, 
Cod.  Lib.  3,  tit.  18, 1.  1,  5.  Tho  language  of  the  Ciril  Law,  in  the  pcin- 
cipal  passage  cited  is ;  Plane,  cum  teriiaa  crediior  primum  de  sua  pecunia 
dimisil,  in  locuro  ejus  substituitur  in  ea  quantitate,  quam  superinri  ez- 
solrit.  Dig.  Lib.  30,  tit.  4,  1.  10.  In  Fonblanque's  Equity  (3  Foubl.  B. 
3,  cb.  1 ,  ^  0,  p.  2T3,)  it  is  said  in  the  text :  >'  By  the  Civil  Law  the  mort- 
gage is  propeily  a  security  only  fur  the  debt  itself,  for  which  it  was  given, 
and  the  consequences  of  it,  as  the  principal  sum  and  interest,  and  the 
costs  and  damages  laid  out  in  preserving'  it."  The  passage,  on  which 
reliance  is  had  for  this  purpose,  is  the  Dig.  Lib.  13,  til.  7,  1.  8,  ^  5.  Cum 
pignus  ex  pactiene  venire  potest,  non  solum  ob  sortem  non  Eoluiam  venire 
poterit,  Bed  ob  ctetera  quoque,  veluli  usuras,  el  qure  in  id  impensa  sunt. 
Mr.  Brown,  in  his  Treatise  on  the  Civil  Law,  (Vol.  1,  B.  2,  ch.  i,  p. 
303,)  deduces  the  conclusion  that  Mr.  Fonblanque  intended  to  say,  that  it 
did  not  invoke  such  effects,  as  that  the  heir  of  a  mortgagor,  also  indebted 
by  a  bond  to  the  mortgagee,  should  not  redeem  wiihoul  also  paying  the 
bond  debt,  and  such  like  provisions  known  to  our  Courts  of  ICquity.  la 
this  Mr.  Brown  thinks  Mr.  Fonblanque  is  incorrect ;  and  he  relies  on  the 
text  of  the  Code  (Cud.  Lib.  8,  lit.  27,  1.  1) ;  At  si  in  possessione  fueris 
eonslitutus  ;  nisi  ea  quoque  pecunia  tihi  a  debitore  reddatur  vel  olTeratur, 
qute  eiae  pignore  debetur,  earn  rcslituere  propter  exceptionem  duli  mali 
non  cogeris.  Jure  enim  cuniendis,  dcbitures  earn  sulam  pecuniam,  cujus 
nomine  ea  pignora  obligaveruiit,  offerentcs  andiri  non  oportere,  nisi  pro 
ilia  etiam  Galisfeceriiil,  quam  mutuam  simpliciler  acceperunt.  Quod  in 
secundo  credilore  locum  nun  habet ;  nee  enim  necessilas  ei  imponilur  chi- 
rographarium  etiam  dcbiium  prinri  credilori  olferre.  It  is  apparent  that 
this  passage  merely  rcspccls  the  tight  of  a  nnorlgatree  to  tack,  as  against 
his  own  debtor,  a  second  loan  without  security,  when  his  debtor  seeks  to 
ledccm.     It  does  nut  luuch  the  case  of  lacking,  so  as  to  cut  out  an  inter- 
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analogies,  which  would  seem  to  justify  its  application;* 
and  it  has  been  confined  to  cases  where  the  party,  in 
whose  favor  it  is  allowed,  is  originally  a  bond  fide  pur- 
chaser of  an  interest  in  the  land  for  a  valuable  consid- 
eration. Thus,  if  a  puisne  creditor,  by  judgment,  or 
statate,  or  recognizance,  should  buy  in  a  prior  mort- 
gage, he  would  not  be  allowed  to  tack  his  judgment 
to  such  a  mortgage,  so  as  to  cut  out  a  mesne  mort- 
gagee." The  reason  is  said  to  be,  that  a  creditor  can 
in  no  jast  sense  be  called  a  purchaser ;  for  he  does  not 
advance  his  money  upon  the  immediate  credit  of  the 
land }  and,  by  his  judgment  he  does  not  acquire  any 
right  in  the  knd.  He  has  neither  Jus  m  re,  nor  jus  ad 
rem ;  but  a  mere  lien  upon  the  land,  which  may,  or  may 
not,  afterwards  be  enforced  upon  it.^  But,  if  instead 
of  being  a  judgment  creditor,  he  were  a  third  mort- 
gagee, and  should  then  purchase  in  a  prior  judgment, 
statute,  or  recognizance,  in  such  case  be  would  be  enti- 
tled to  tack  both  together.  The  reason  for  the  diver- 
sity is,  that  in  the  latter  case,  he  did  originally  lend 
his  money  upon  the  credit  of  the  land ;  but,  in  the  for- 


mediate  incumbrancei.  Domat  sappOTts  the  text  of  Fonblanqae,  (1  Do- 
mM,  B.  l,lit.  1,^3,  irt.  4,  7,  8.)  That,  by  the  Ciril  Law,  there  can  be 
a  tackihg  of  debts,  so  aa  to  cut  out  id  iniennediate  ineambraooe,  aeeme 
contrary  lo  the  Dig.  Lib.  20,  tit.  4, 1.  20 ;  Pothiei,  Pand.  Lib.  SO,  tit.  4, 
D.  10.  See  3  Story  oa  Eq.  Jurisp.  ^  1010,  aole,  vhere  thii  Bnbject  is  ex- 
amioed  more  at  large.  Sut  see  1  Brown,  Civil  Law,  SOS,  aod  4  E^Dt, 
Comm,  Lect.  S8,  p.  136,  note  [a) ;  Id.  175,  176,  (4th  edit) 

>  See  Thorneyoraft  v.  Crockett,  3  Honse  of  Lorda  Cases,  239. 

3  S  Fonbl.  £q.  B.  3,  eh.  3,  ^  1,  note  (a)  ;  Id.  B.  9,  ch.  I,  ^  9,  and  note 
(n) ;  Brace  v.  Dnoheas  of  Marlborongb,  2  P.  Will.  402  lo  496  ;  Anon.  2 
Vea.  263 ;  Moiret  v.  Paske,  3  Atk.  53,  63  ;  Ex  parte  Eoott,  II  Yea. 
617;  Betchieie.  Butler,  lEdeo,  B.  523,  and  Mr.  Eden'anote;  Laoeyv. 
Ingle,  2  Ph.  4tS.    Bat  see  Wright  v.  PilUng,  Prec.  Ch.  490. 

B  Ibid  ;  Averall  v.  Wade,  Lloyd  &  Goold'a  Rep.  S63, 202. 
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mer  he  did  Qot ;  but  was  only  a  general  creditor,  trust- 
ing to  the  general  assets  of  his  debtor.' 

§  417.  The  same  principle  applies  to  a  first  mortgagee 
lending  to  the  mortgagor  a  further  sum  upon  a  statute 
or  judgment  la  such  a  case  he  will  be  entitled  to  re- 
tain  against  the  mesne  mortgagee,  till  both  his  mort- 
gage, and  statute  or  judgment  are  paid ;  for  he  lent 
his  money  originally  npon  the  credit  of  the  land ;  and 
it  may  well  be  presumed,  that  he  lent  the  farther  sum 
upon  the  statute  or  judgment  upon  the  same  security, 
although  it  passed  no  present  interest  in  the  land,  but 
gave  a  lien  only." 

§  418.  And  yet,  such  a  prior  mortgagee,  having  a 
bond  debt,  has  never  been  permitted  to  tack  it  against 
any  intervening  incumbrancers  of  a  superior  nature 
between  his  bond  and  mortgage ;  nor  against  other 
specialty  creditors ;  nor  even  against  the  mortgagor 
himself;  but  only  against  his  heir,  to  avoid  circuity  of 
action*     The  reason  given  is,  that  the  bond  debt,  except 


1  Ibid  ;  Iliffgin  i'.  Lyddal,  1  Cas.  Ch.  140;  Mackieth  v.  Sjmmons,  15 
Ves.  354. 

3  Ibid.;  Shepherd  V.  Tiller,  2  Atk.  352 ;  Es  parle  KnoH,  11  Ves.  617, 
Lacej  V.  Ingle,  2  Phillips,  Ch.  R.  413.  A  firiios-i,  the  saaiG  principle 
applies  to  the  first  mortgagee's  lending  on  ihe  second  mortgage;  for  in 
sach  a  case  he  positively  lends  on  the  credit  of  the  land,  and  Wilt  be 
allowed  to  tack  against  a  mesne  incumbrancer.  Moirei  v.  Paske,  2  Atk. 
53,54.  And  even  sums  subsequently  lent  on  notes,  if  distinctly  agreed 
at  the  time,  (o  lie  on  the  security  of  the  mortgaged  property,  will  be  al- 
lowed lo  be  tacked.  Matthews  v.  Caitwrighi,  3  Aik.  317 ;  2  Stoiy  on 
Eq.  Jurisp.  ^  1010,  ooie. 

3  Panris  V.  Corbet,  3  Atk.  556 ;  Loivlhian  v.  Ilasel,  3  Brown,  Ch.  R. 
163  ;  Morrel  p.  Paske,  2  Atk.  52,  S3  ;  Shullleworth  v.  Lajcock,  1  Vern. 
215  ;  Coleman  t.  Winch,  1  P.  Will.  775 ;  Price  c.  Faslnedge,  Ambler, 
R.  635,  and  Mr.  Blunt's  note  ;  Houghton  v.  Troughton,  1  Ves.  6C ;  Heams 
u.  Banco,  3  Atk.  630  ;  Jones  v.  Smith,  2  Ves.  jr.,  376  ;  Adams  v.  Claxton, 
6  Ves.  223  ;  2  Fonbl.  Eq.  B.  3,  ch.  1,  ^  1 1  ;  Id.  ^  9,   note  (u) .     In  the 
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in  the  hands  of  the  heir,  is  not  a  charge  on  the  land ; 
and  tacking  takes  place  only  when  the  party  holds 
both  secnrities  in  the  same  right  For  if  a  prior  mort- 
gagee takes  an  assignment  of  a  third  mortgage,  as  a 
trustee  only  for  another  person,  he  will  not  be  allowed 
to  tack  two  mortgages  together,  to  the  prejudice  of 
iotorreniag  incumbraBcers.'  Neither  is  a  mortgagee 
permitted  to  tack  where  the  equity  of  redemption  be- 
longs to  different  persons,  when  the  mortgagee's  title 
to  both  estates  occurs.' 

$  419.  It  cannot  bo  denied,  that  some  of  these  dis- 
tinctions are  extremely  thin,  and  stand  upon  very  arti- 
ficial and  unsatisfactory  reasoning.  The  account  of  the 
matter  given  by  Lord  Hardwicke,^  is  probably  the  true 
one.  But  it  is  a  little  difficult  to  perceive  how  the 
foundation   could  support  such  a  superstructure,  or 


Romaa  L&w,  rules  Bomawhat  difieient  pieTailed.  While,  as  we  bate  seen, 
taoking  wu  not  allowed  BgainKt  intermediate  incumbrancen,  the  eredilor 
himself  was,  as  agaiost  hie  debtor,  allowed  lo  laclc  a  tubaequeot  debt  ooo- 
tracted  b;  bis  debtor  after  the  mOTlgage.  Ante,  $  415,  note,  and  Post, 
^20 ;  3  StOTf  on  Eq.  Juiisp.  ^  1010,  and  nole.  See,  alao,  1  Brown,  Civil 
Law,  fi03,  and  note  S ;  Id.  SO,  8 ;  4  Kent,  Comm.  Lect  68,  p.  1S6,  and 
note;  Id.  175,  176,  (  Zd  and  3d  edit.) 

t  Monet  r.  Paake,  S  Aik.  S3 ;  S  Foubl.  £q.  B.  3,  ch.  1,  ^  ff,  and 
note  (u). 

*  White  V.  Eillaire,  G  Tonoge  &  Coll.  567,  609. 

>  Wonley  v.  Birfchead,  3  Ves.  S74  ;  ante,  ^  <I5,  p.  443.  Sea  Berr;  t>. 
Mntnal  Ina.  Co.  S  Johns.  Ch.  R.  003,  608.  — Lord  Roaaljn,  in  Jooee  o. 
Smith,  (3  Ve«.  jr.  377,)  said,  "  Wb  j  a  bond  is  not  npon  the  same  footing, 

1  do  not  know.  It  is  impossibia  to  aa;  why  a  bond  may  not  he  tacked  to 
■  mortgage  aa  well  as  one  mortgage  lo  anollier."  The  asserled  ground 
donbtleiB  is,  that  k  bond  debt  ii  no  lien  on  the  land,  whereas  »  mortgage 
and  jadgment  are.  This  may  be  stilt  more  distinctly  shown  by  the  rule, 
that  a  mortgagee  of  a  copyhold  eetate  caonot  tack  a  jadgment  lo  his  mort- 
gage ;  the  ceaaon  is,  that  a  jadgment  doee  not  affect  or  bind  copyhold 
aslatea.     Heir  of  Catrooia  v.  Parke,  S  Tin.  Abridg.  p  SS9,  pi.  6  ;  cited 

2  Tonbl.  Eq.  B.  3,  ch.  I,  ^  9,  and  note  (u) ;  Jeremy  on  Eq.  Juriad.  B.  1, 
eh.S,^l,p.  190,  lei. 
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rather,  why  the  intelligible  Equity  of  the  case,  upon 
the  principles  of  natural  justice,  should  not  be  rigor- 
ously applied  to  it.  Courts  of  Equity  have  found  no 
difficulty  in  applying  it,  whore  the  puisne  incumbrancer 
has  bought  in  a  prior  equitable  incumbrance ;  for,  in 
such  cases  they  have  declared,  that  where  the  puisne 
incambrancer  has  not  obtained  the  legal  title ;  or  where 
the  legal  title  is  vested  in  a  trustee  ;  or  where  he  takes 
in  autre  droit ;  the  incumbrances  shall  be  paid  in  the 
order  of  their  priority  in  point  of  time,  according  to 
the  maxim  above  mentioned.*  The  reasonable  prin- 
ciple is  here  adopted,  that  he  who  has  the  better  right 
to  call  for  the  legal  title,  or  for  its  protection,  shall 
prevail.^ 

5  420.  The  Civil  Law  has  proceeded  upon  a  far  more 
intelligible  and  just  doctrine  on  this  subject.  It  wbolly 
repudiates  the  doctrine  of  tacking ;  and  gives  the  fullest 
effect  to  the  maxim.  Qui  prior  est  in  tempore,  potior  est 


1  Brace  t.  Ducliess  of  Mailboroueh,  3  P.  Will.  495  ;  Ex  parte  Knott, 
11  Yes.  CIS;  Berry  B.  Mutual  Ins.  Co.  3  Johns.  Ch.  R.  603;  Frere  v. 
More,8Price,  E.475;  Barret  i'.  Weston,  12  Ves.  130;  Price  v.  Faat- 
nedgc,  Ambler,  R.  685,  and  Mr.  Blum's  note  ;  Jeretny  od  'Eq.  Jurisd.  B.  I, 
ch.  2,  ^  1,  2,  p.  101,  193,  194  ;  1  Fonbl.  Eq.  B.  I,  ch.  4,  if  25,  and  note 
(e)  ;  I'omfret  v.  Windsor,  2  Ves.  472,  486  ;  Brandly  v.  Otd,  1  Atk.  571. 

a  Ibid. ;  Medlicott  v.  G'Donel,  1  B.  &  Beat.  171 ;  2  Fonbl.  Eq.  B.  2,  ch. 
6,^2.  —  In  America,  (he  doctrine  of  lacking  is  never  allowed  as  against 
mesne  incumbrances,  which  are  duly  registered,  for  the  plain  reason,  that 
the  Registry  Acts  are  held,  not  only  to  be  constructiTe  notice,  but  the  Acts 
themselves,  in  elTect,  declare  the  priority  to  be  lixed  by  tlie  registration. 
Grant  r-  Bisset,  1  Gaines's  Gas.  in  Eii.  1 12 ;  Frost  v.  Beekraan,  1  Johns.  Ch. 
R.  298,  200;  Farkhurst  v.  Alexander,  1  Johns.  Ch.  B.  308,309;  Si. 
Andrew's  Church  v.  Tomkins,  7  Johns.  Ch.  R.  14;  Osborn  o.  Carr,  12 
Conn.  lOG  ;  Averill  ti. Guthrie,  B  Dana,  &2.  The  same  doctrine  exists  in 
other  licgiatry  Countries.  Latouchc  i'.  Lord  Dunsaney,  1  Sch.  &.  Lefr. 
137, 157.  As  lo  tackine  in  cases  of  personal  property,  See  2  Story,  Eq. 
Jurisp.  ^  1034, 103S. 


byGooglc 


CH.  VIL]  CONSTBUCnVE  FRAtTD.  465 

mjure;  excluding  it  only  in  cases  of  fraud,  or  of  con- 
sent^ or  of  a  superior  Equity.^ 

§  421;  But,  Trhatever  may  be  thoaght  as  to  the 
foundation  of  the  doctrine  of  tacking  in  Courts  of 
Equity,  it  is  now  firmly  established.  It  is,  however,  to 
be  taken  with  this  most  important  qualification,  that 
the  party  who  seeks  to  avail  himself  of  it  is  a  Imafidt 
purchaser,  without  notice  of  the  prior  incumbraQce,  at. 
the  time  when  he  took  his  original  security ;  for  if  he 
then  bad  such  notice,  he  has  not  the  slightest  claim  to 
the  protection  or  asaistauce  of  a  Court  of  Equity ;  and 
he  will  not  be  allowed,  by  purchasing  in  such  prior 
incumbrance,  to  tack  his  own  tainted  mortgage  or  other 
title  to  the  latter.' 

S  421  a.  Questions  bearing  a  close  analogy  to  that 
of  tacking  have  also  arisen,  involving  equities  between 
parties  asserting  adverse  rights.  Thus,  for  example, 
where  a  mortgagee  takes  a  mortgage  and  a  covenant 
from  sureties  to  pay  the  mortgage  money,  and  after- 
wards he  advanced  an  additional  sum  to  the  mortgagor, 
and  took  a  second  mortgage  therefor  on  the  premises, 
and  subsequently  he  brought  his  action  against  the 
sureties,  and  recovered  the  amount  of  the  first  mort- 
gage debt  from  them ;  bat  he  refused  to  give  up  the . 


■  See  Dig.  Lib.  SO,  tit  4, 1. 16;  Polhier,  Pand.  Tib.  20,  tit.  4,  ^  I,  n.  1 
to 33;  1  Domat,  B.  9,  tit.  I,§6,  art.  6;  ante,  ^415,  p.  45),  note;  ^416, 
note  (1) ;  S  Sior;  on  Eq.  Jurisp.  ^  1010,  and  note. 

■  KoDbl.  Eq.  B.  3,  ch.  3,  ^  I,  note  (A) ;  Id.  B.  9,  ch.  6,  ^  3,  and  note  (t) ; 
Brace  t>.  Ducheu  of  MMlboroogb,  S  IP.  Will.  4111,  495  ;  Sn^den  on  Ten- 
don, ch.  16,  17  ;  Green  v.  Sluer,  4  Johns.  Ch.  B.  38 ;  Toutman  ts.  Steera, 
3  Heriv.  B.  210 ;  Powell  on  Hortgages,  by  CoveDtry,  Vol.  S,  p.  454,  note 
A.;  Cora.  Dig.  ChsneBiy,  4  A.  10,4  I.  3,  4  I.  4,  4  W.  »8;  4  Kent,  Coram. 
Leet  S8,  p.  176  to  170,  (4ih  edit.) ;  Post,  %  434  ;  Redrearn  u.  Ferrier,  1 
Dow,  R.  50.  But  lee  DaTia  v.  AosliD,  1  Tee.  jr.  396  \  Johnaon  e.  BronD, 
2  Toange,  &  Cull.  N.  B.  S6a    Laec;  v.  Ingle,  3  Phillips,  Ch.  R.  413. 
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first  mortgage,  or  to  assign  it  to  the  aareties,  without 
being  paid  the  second  advance,  and  they  brought  a  suit 
against  him  to  compel  an  assignment  to  them  of  the 
first  mortgage ;  the  question  arose,  whether  they  had 
a  right  to  an  assignment  of  the  first  mortgage,  without 
paying  the  second  advance.  It  was  held,  that  they  had 
DO  priority,  and  before  they  would  compel  an  assign- 
ment, they  most  pay  the  second  advaace.' 

$  421  b.  There  are  other  cases,  standing,  indeed,  upon 
a  firmer  ground  than  that  of  the  mere  right  of  tacking, 
where  a  subsequent  assignee  or  incumbrancer  of  equi- 
table property  may  acquire  a  priority  over  an  elder 
assignee  or  incambrancer  of  the  same  property,  by  his 
exercise  of  superior  diligence,  and  doing  acts  which 
will  ^ve  him  a  better  claim  or  protection  in  Equity.' 
Thu^  for  example,  a  second  iDCumbrancer  upon  equitable 
property,  who  has  given  notice  of  his  title  to  the  trus- 
tees of  the  property,  will  be  preferred  to  a  prior  incum- 
brancer, who  has  omitted  to  give  the  like  notice  of  his 
title  to  the  trustees ;  for  the  notice  is  an  effectual  protec- 
tion against  any  subsequent  dealing  on  the  part  of  the 
trustees.'    So  the  second  assignee  of  the  interest  of  the 


1  Willianu  v.  OweiM,  The  (Engliali)  Jarist,  30  Dec  1813,  p.  lUS ; 
Post,  ^  499, 499  a. 

*  Foalei  V.  Blicksiooe,  1  Mylne  St  Keen,  397  ;  Timsonr.  Banubottom, 
3  EeeD,  B.  35 ;  ante,  39B,  note. 

3  Ibid. ;  ante,  ^  399,  note ;  Fost,  ^  1035  a,  I0i7, 10S7 ;  Etij  v.  Bridges, 
3  YouBge  Si  Coll.  488, 493.  Id  thia  case  Mr.  Yice-ChucelloT  Bmce  uud, 
"  That  Qolioe  ahoold  be  given  to  the  tiDiIae  of  a  fand  upoa  dealing  with 
ao  equitable  inteieit  in  it,  ia  not,  I  apprehend,  ao  mnch  a  rale  aa  an  example, 
01  instance,  oi  effect  of  a  role.  In  Dearie  v.  Hall,  (3  Buse.  R.  1,)  we  find 
Lord  L^Ddhnrst  thus  exprBSBiDg  hinieelf :  <  In  cases  like  ihe  present,  the 
act  of  giriag  the  trnstee  notice  is,  in  a  certain  degree,  talcing  possesaioQ  of 
the  fand ;  it  is  going  as  far  towards  equitable  possession  as  it  is  possible 
to  go;  for  after  notice  given,  the  tnutee  of  a  fund  beconaes  a  trastee  for 
the  assignee  who  has  given  htm  notice.'    Sir  Thomas  Plumei's  pieTioas 
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assignor,  in  the  residuary  estate  of  a  testator,  who  has 
given  notice  to  the  executors  thereof,  will  he  preferred 
to  a  prior  assignee,  who  has  given  no  such  notice.'  So, 
it  is  said  to  be  a  better  equity,  where  a  second  incum- 
brancer takes  a  protection  against  a  subsecxuent  in- 
cambraDcer,  which  the  prior  incumbrancer  neglected  to 
take.    Thus,  a  declaration  of  trust  of  an  outstanding 


obsetTUiona  in  the  Eune  esse,  which  occur  between  the  2Dth  uii)  ihe  SBth 
pages  of  Ihe  saoie  Tolame,  BTe,  with  more  minuteness  of  detail,  to  the 
same  eSect.  The  opinions  of  the  judges,  in  Eysll  v.  Rowles,  (I  Vee.  B- 
348,  1  Atk.  R.  IBS,)  of  which  ihst  of  Mr.  Justice  Butneu  has  been  re- 
ported fiom  his  nole'book  by  Mr.  Bligh,  (9  Bligh,  N.  S.  57S,)  contain 
recognitions  of  the  same  principle.  So  the  opinion  in  Foster  c.  Cockerel], 
(9  Bligh,  B.  N.  S.  333,)  of  Lord  Ljndhnrat,  upon  advising  the  Honse  of 
Lords  to  afBrm  Sir  John  Leach's  decision  InFoaterv.Blackstone,  I  Mjlne 
&  Keen,  R.  S97,)  in  which  case  the  klter  learned  Judge  had  before  Ihns 
expressed  himself:  '  A  belter  Equity  is  where  a  second  incumbrancer, 
without  notice,  takes  a  protection  against  a  subsequent  incumbrancer, 
which  the  prior  incumbrancer  has  neglected  to  take.  Thus,  a  declaration 
of  trnst  of  an  ouistanding:  term  accompanied  by  deliTery  of  the  deeds 
creating  and  continuing  the  term,  gives  a  better  equity  than  the  mere 
declaration  of  trust  to  a  prior  incnmbrancer.'  These  authorities,  though 
not  the  only  authorities,  are,  I  apprehend,  more  than  sufficient  to  show  the 
rale  to  be,  that  to  perfect  a  traosaction  of  the  description  now  in  qaestion, 
the  purchasBi  or  incumbrancer  must,  if  he  cannot  acquire  possession,  go  as 
neuit  as  hecan, — as  the  circumstances  of  the  ease  will  permit,  must  in 
a  sense,  if  the  eiptession  may  be  used,  set  his  mark  upon  the  property,  or 
do  ererj  thing  reasonably  practicable  to  prevent  it  from  being  dealt  with 
in  fraud  of  an  innocent  purchaser  afterwards.  The  law  has  held,  that 
generally,  where  there  are  trustees,  this  is  done  safficienily,  upon  dealing 
with  an  equitable  interest  in  the  fund,  by  giving  tfaem  notice ;  because, 
although  the  notice  does  not  necessarily  prevent  sach  a  fraud,  it  renders 
its  commission  much  less  likely,  and  gives  an  increased  probability,  or  an 
increased  chance  of  redress,  if  the  fraud  shall  be  committed,  sappo«ng 
reasonable  diligence  to  be  used  ;  inasmuch,  as  not  only  will  the  trustees, 
if  asked,  be  likely  to  give  the  information  of  the  notice,  but  if  they  iliall 
fail  to  do  so,  they  may  be  liable  to  make  good  Ihe  loss.  It  is  obvious, 
however,  that  nnfairness  or  forge tfulness,  or  negligence  on  a  trustee's  part, 
or  his  death,  or  infirmity,  may  render  the  notice,  sa  a  prevention  of  fraud, 
useless." 
>  TirasoD  V.  Bamsbottom,  9  Eeeu,  B.  35  ;  Post,  ^  1035  a,  1047, 1057. 
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term,  accompanied  by  a  delivery  of  the  deeds,  creating 
and  contioaiDg  the  term,  will  gire  a  better  equity,  than 
a  mere  declaration  of  trust  taken  by  a  prior  incum- 
brancer.' 

§  421  c.  A  different  doctrine  is  maintained  in  some 
of  the  States  of  America ;  for  it  ib  there  held  that,  as 
between  different  assignees  of  a  chose  in  action,  he 
who  is  first  in  time  is  first  in  right,  notwithstanding 
he  has  given  no  notice  to  the  debtor  or  the  subse- 
qaent  assignee.  The  debtor  will,  however,  be  pro- 
tected, if  he  has  made  payment  to  the  second  assignee 
before  notice  of  the  prior  assignment' 

§  422.  Another  instance  of  the  application  of  this 
wholesome  doctrine  of  Constructive  Fraud,  arising 
from  notice,  may  be  seen  in  the  dealings  with  execu- 
tors and  other  persons,  holdbg  a  fiduciary  character, 
and  third  persons  colluding  with  them  in  violation  of 
their  trust.  Thus,  purchases  from  executors  of  the 
personal  property  of  their  testator  are  ordinarily  ob- 
ligatory and  valid,  notwithstanding  they  may  be 
affected  with  some  peculiar  trusts  or  equities  in  the 
hands  of  the  executors.    For  the  purchaser  cannot  be 


>  Foatei  V.  Blackstooe,  1  Hylns  and  Keen,  997.  Bat  it  nill  iK>t  ere«te 
ft  prior  eqnii;  in  »  Bubaeqaent  incumbrancer,  th&t  he  claimB  b;  &  legal  title, 
and  the  prior  iDCumbrancer  clairoH  by  an  eqaitable  title ;  for  if  notice  haa 
beet)  dulj  giTen  bj  the  Utter,  his  liile  vill  prsTail.  Ibid.  It  ie  now  alao 
aettled,  that  an  inquiry  of  the  legnl  bolder  of  eqaitable  property,  as  to  tba 
etate  of  the  title,  is  not  neceeaaiy  to  give  effect  to  a  notice  bj  a  aubaeqnent 
aasigiiee,  bo  aa  to  entitle  hicn  to  a  priority  over  a  prior  aasienee,  who  baa 
giT^D  no  nolLce.    Timson  ti.  RamBbottom,  S  Keen,  R.  35. 

a  Mair  v.  Schenck,  3  Hill,  R.  238.  See  Story  on  Conflict  of  Lawa, 
^  33B,  330.  See  alao  Murray  e.  Licliborn,  2  Johns.  Ch.  Caa.  441,  443 ; 
Poet,  ^  1039 :  Redrearn  v.  Ferrier,  1  Dow,  R.  590  ;  Davia  v.  AuBlin,  1  Veh 
jr.  R.  £28 ;  Story  oo  Confiiet  of  LawB,  ^  376,  396 ;  James  e.  Morey,  9 
Cowen,  R.  24S. 


byGooglc 


CH.  Vn.]  C0H8TROCTIVE  FRAUD.  469 

presamed  to  know  that  the  sale  may  not  be  required 
in  ord^r  to  discharge  the  debts  of  the  testator,  for 
which  they  are  legally  bound  before  all  other  claims.' 
But,  if  the  purchaser  knows  that  the  executor  is 
wasting  and  turning  the  testator's  estate  into  money, 
the  more  easily  to  ran  away  with  it,  or  for  any  other 
unlawful  purpose,  he  will  be  deemed  parHeepa  crmtms, 
and  his  purchase  set  aside  as  fraudulent' 

§  423.  The  reason  for  this  diversity  of  doctrine  has 
been  fully  stated  by  Sir  William  Grant.  "It  is  true," 
(said  he,)  "  that  executors  are,  in  Equity,  mere  trus- 
tees for  the  performance  of  the  will ;  yet  in  many  re- 
spects, and  for  many  parposes,  third  persons  are  enti- 
tled to  consider  them  absolute  owners.  The  mere 
circumstance  that  they  are  executors,  will  not  vitiate 


>  S  Fonbl.  Eq.  B.  2,  oh.  6,  ^  9,  and  notes  (i)  ud  (0  ;  Homble  r.  BUI, 
3  Vein.  R.  444 ;  Ewei  v.  Corbet,  2  P.  Will.  148 ;  McLeod  t).  Dnim- 
moDd,  14  Vgb.  359 ;  S.  C.  17  Ves.  154,  156 ;  Hill  v.  Simpson,  7  Veo. 
166 ;  Soolt  v.  Tjler,  3  Diofa.  719,  725  ;  Newlud  on  Conu.  ch.  3B,  p.  619, 
613,  614 ;  Com.  Dig.  Chsncejj,  4  W.  39  ;  Rajnet  v.  Peuiftll,  3  JohiM. 
Ch.R.  578.— This  docirioe  was  oTeithiown  in  the  cue  of  Hamble  v. 
Bill,  (or  SiiTBge,)  upon  appeal  to  the  House  of  Lords.  1  firo.  Pari.  Caa. 
71.  It  was,  hovBTer,  reasserted  ia  Ener  v.  Corbet,  3  F,  Will.  148 ; 
Nagent  o.  CUfford,  1  Atk.  463  ;  Elliot  t>.  MerrjinaD,  3  Atk.  43 ;  Ilhell  v. 
Beane,  1  Ves.  R.  215 ;  Mead  v.  Lord  Orrery,  3  Atk.  335 ;  Dickinsoo  v. 
Lockyer,  4  Ves.  36  ;  Hill  v.  SimpMn,  7  Ves.  163 ;  Taylor  t>.  Hawkios, 

8  Ves.  909  ;  MoLeod  v.  Drammond,  14  Yes.  359 ;  S.  C.  17  Ves.  163. 
Iq  ibis  last  case,  the  nhole  of  tbe  auihoriiies  were  examiaed  at  Urge  by 
Lord  Eldon,  aod  commented  on  with  his  aaual  aenteDees.  See  also 
Andrews  t>.  Wrigley,  4  Bro.  Cb.  R.  135. 

s  Woraeley  v.  De  Mattos,  1  Buir.  479;  Ewer  v.  Corbel,  3  P.  Will- 
148;   Mead   v.   Lord   Orrery,  3  Atk.  S35,  S37;   Benfield  v.  SolomODS, 

9  Yea.  86,  87;  Hill  r.  Simpson,  7  Yea.  153;  HoLeod  v.  DroiamoDd,  14 
Tea.  369;  S.  C.  17  Yes.  153;  Newlan'd  on  Contracts,  ch.  36,  p.  513 ; 
1  Madd.  Ch.  Pr.  328, 33B,  S30 ;  Drohan  v.  Droban,  1  Ball  &  Beat.  185  ; 
Com.  Dig.  Chancery,  4  W.  98 ;  Scott  v.  Tyler,  3  B#  Ch.  R.  431 ; 
9  Dick.  713,  795 :  Bonner  "•  Kidgaid,  cited  9  Bra.  Ch.  R.  438 ;  4  Bro.. 
Ch.  S.  130;  Scott  e.Ne8bit,SBro.Ch.R.  641;  S.  C.  9  Cox,  B.  183. 

■4.  JOB. —  TOL.  I.  40 
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any  tranaaction  with  them  ;  for  the  power  of  disposition 
is  generally  incident,  being  frequenUy  necessary.  And 
a  stranger  shall  not  he  put  to  examine  whether  in  the 
particnlar  instance,  that  power  has  been  discreetly  ex- 
ercised. Sut,  from  that  proposition,  that  a  third  per- 
son is  not  hound  to  look  to  the  trust  in  every  respec^ 
and  for  every  purpose,  it  does  not  follow,  that,  dealing 
with  the  executor  for  the  assets,  he  may  equally  look 
upon  him  as  absolute  owner,  and  wholly  overlook  his 
character  as  trustee,  when  he  knows  the  executor  is 
applying  the  assets  to  a  purpose  wholly  foreign  to  his 
trust.  No  decision  necessarily  leads  to  such  a  conse- 
quence." '  The  same  doctrine  is  applied  to  the  cases 
of  executors  or  administrators  collading  with  the 
debtors  to  the  estate,  either  to  retain  or  to  waste  the 
assets ;  for,  in  such  cases,  the  creditors  will  be  alloVed 
to  sue  the  debtors  directly  in  Equity,  making  the 
executor  or  administrator  also  a  party  to  the  bill; 
although,  ordinarily,  the  executor  or  administrator  only 
can  sue  for  the  debts  due  to  the  deceased.'  '  So,  in 
cases  of  collusioa  between  a  mortgagor  and  mortgagee, 
a  creditor  or  annuitant  of  the  mortgagor  may  have  a 
right  to  redeem,  and  to  call  for  an  account ;  although, 
ordinarily,  such  a  right  belongs  only  to  the  mortgagor, 
and  his  heirs  and  privies  in  estate.'  Indeed,  the  doc- 
trine may  be  even  more  generally  stated ;  that  he  who 


I,  7  Ves.  168. 

B  Hollud  tr.  Ftioi,  1  Hjine  &  Keen,  S40 ;  Nawland  v.  ChuDpion,  t 
Ve«.  IDS;  Doiu  o.  SimpMn,  4  T«a.  651 ;  Aluger  v.  Rowley,  6  Vet. 
748;  Bcokle;  o.  DomngMn,  We»t,B.  16a;  PoU,  ^  681,  note,  H^^i 
Stor;  on  Eqailj  Pleadings,  ^  178,  S14  ;  fiutronglw  s.  Elton,  11  Tea.  S9 ; 
Benfield  e.  So^ona,  9  Vea.  B6. 

3  White  IT.  Painthet,  1  Koapp,  179,  SSQ ;  Trotighton  e.  Binkes,  6  Vea. 
673. 
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has  Tolantarily  concurred  in  the  commission  of  a  fraad 
by  another,  shall  never  be  permitted  to  obtain  a  profit 
thereby  against  those  who  have  been  thus  defrauded. 

$  424.  It  seems  at  one  time  to  have  beea  thought, 
that  no  person  but  a  creditor,  or  a  specific  legatee  of 
the  property,  could  question  the  validity  of  a  disposition 
made  of  assets  by  an  executor,  however  fraudulent  it 
might  be.  fiut  that  doctrine  is  so  repugnant  to  true 
principles,  that  it  could  scarcely  be  maintained  when- 
ever it  came  to  be  thoroughly  sifted.'  It  is  now  well 
understood  that  pecuniary  and  residuary  legatees  may 
question  the  validity  of  such  a  disposition ;  and,  indeed, 
residuary  legatees  stand  upon  a  stronger  ground  than 
pecuniary  legatees  generally ;  for,  in  a  sense,  they 
have  a  lien  on  the  fund,  and  may  go  into  Equity  to 
enforce  it  upon  the  fund.' 

§  425.  The  lost  class  of  cases  which  it  is  proposed 
to  consider  under  the  present  head  of  Constructive 
Fraud,  is  that  of  voluntary  conveyances  of  real  estate, 
in  regard  to  subsequent  purchasers.'  This  class  is 
founded  in  a  great  measure,  if  not  altogether,  upon 
the  provisions  of  the  Statute  of  27th  of  Eliz.  ch.  4, 


1  Mead  o.  Lord  OirtTy,  3  Atk.  235;  U  Tm.  361 ;  17  Ves.  169. 

>  Hill  s.  Simpson,  7  Ves.  193  ;  MoLeod  v.  Drammoad,  14  Vea.  369 ; 
S.  C.  17  Ves.  16S  ;  Bonn;  v.  Bedgard,  oilad  3  Dro.  Ch.  R.  43B ;  4  Bro. 
Ch.  11.130;  17  VeB.165.— Mr.  Hiddock  (1  Madd.  Ch.  Pr.  230)  cutes, 
that  "  BetidusTf  and  general  legatees,  and,  u  it  aeeme,  co-esecutora,  are 
never  permitted  to  queation  the  dispositian  which  the  exeeaioTB  baT« 
made  of  the  Bseeta.  But  ereditori,  aad  epeeifio  and  peoaniarj  legaieea, 
ma;  follow  either  legal  or  eqaitable  atsaia  into  the  hands  of  third  personi, 
to  whom  fiaarl  ia  impntable."  It  appeara  to  me,  that  the  caeee  above  cited, 
aed  eapeciall;  thai  of  McLeod  v.  Drommond,  14  Yea.  353;  S.  C.  17  Vea, 
IG3,  eaiabliah  a  diSerent  eoooluaion. 

<  The  Statute  doea  not  eatend  to  eonvejancea  of  peraonal  property,  bat 
ooly  to  conveyancei  of  teal  properly.  Jonei  v.  Crauchet,  1  Sim.  &  Sta. 
B.  315.    See  fiohn  v.  Headley,  7  H.  &  T.  S57. 
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which  has  been  dready  alluded  to.  The  object  of 
that  Statute  Tvae,  to  give  full  piotecUon  to  subsequent 
purchasers  from  the  grantor,  against  mere  voluuteera 
under  prior  couTeyances.  As  between  the  parties 
themselves,  such  conveyances  are  positively  binding, 
and  cannot  be  disturbed;  for  the  Statute  does  not 
reach  such  cases.' 

§  426.  It  was  for  a  long  period  of  time  a  much  liti- 
gated question  in  England,  whether  the  effect  of  tiie 
Statute  was  to  avoid  all  voluntary  conveyances,  (that 
is,  all  such  as  were  made  merely  in  consideration  of 
natural  love  or  affection,  or  were  mere  gifts,)  although 
made  iotiA  fide,  in  favor  of  all  subsequent  purchasers, 
wiUi  or  without  notice ;  or  whether  it  applied  only  to 
conveyances  made  with  a  fraudulent  intent,  and  to  pur- 
chasers without  notice.  After  no  inconsiderable  diver- 
sity of  judicial  opinion,  the  doctrine  has  at  length  been 
established  in  En^and,  (whether  in  conformity  to  the 
language  or  intent  of  the  Statute  is  exceedingly  ques- 
tionable,) that  all  such  conveyances  are  void,  as  to  sub- 
sequent purchasers,  whether  they  are  purchasers  with 
or  without  notice,  although  the  original  conveyance 
was  hat^  fide,  and  without  the  slightest  admixture  of 
intentional  &aud;  upon  the  ground  that  the  Statute,  in 
every  such  case  infers  fraud,  and  will  not  suffer  the 
■presumption  to  be  gainsaid.'    The  doctrine,  however. 


>  Fetra  c.  EBpiDuae,  S  Mylae  &  Keen,  406 ;  Bill  c.  CluRon,  Id.  503, 
610;  In  »  Grut,  3S1017,  313;  Hopkitk  d.  Randolph,  3  Brock.  133; 
Hudoot  ■>.  Wilder,  4  HcCord,  SOS. 

»  Doe  e.  Htnniog,  0  East.  R.  58  ;  Pnlvertoft  o.  Pulverloft,  IB  Vcb.  84, 
86,  III ;  Bnokle  e.  Milchell,  18  Yea.  100 ;  Cotterell  e.  Homer,  13  Sim- 
ons, S.  BOe ,-  Com.  Dig.  ChuKBr;,  4  C.  7  ;  Steirj  r.  Arden,  1  Johns.  Ch. 
R.  261,  S67  to  271 ;  Com.  Dig-  Giuin,  B.  3,  4 ;  Sugden  on  Vendors,  ch. 
16,  ^  1,  art.  1,  3.    [See  ihe  late  able  caae  of  Tatltoo  v.  Liddell,  7  Eng. 
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is  admitted  to  be  full  of  difficulties ;  and  it  has  been 
confirmed,  rather  upon  the  pressure  of  authorities,  and 
the  vast  extent  to  which  titles  have  been  acg^bired  and 
held  under  it,  than  upon  any  notion  that  it  has  a  finu 
foundation  in  reason  and  a  just  construction  of  the 
Statute.  The  role,  Stare  decisis,  has  here  been  applied 
to  giro  repose  and  security  to  titles  fairly  acquired, 
upon  the  faith  of  judicial  decisions.' 

5  427.  In  America,  a  like  diyersity  of  judicial  opi- 
nion has  been  exhibited.  Mr.  Chancellor  Kent  has  held 
the  English  doctrine  obligatory,  as  the  true  result  of 
the  authorities.  Bnt,  at  the  same  time,  he  is  strongly 
inclined  to  the  opinion,  that,  where  the  purchaser  has 
had  actual  (and  not  merely  constmctive)  notice,  it 
ought  not  to  prevail.'    When  the  same  case,  in  which 

Ltw  &  Eq-  B.  860.] — Tho  elftbonte  jadgment  of  Lord  Ellenboiougb, 
in  Doe  «.  MtnniDg,  <9  Eut,  S.  68,)  conuios  %  large  nTTej  of  tbe  u< 
ihoriltes,  to  which  Ihe  leaioed  retdei  ia  refetred.  See,  tlao,  1  H*dd.  Ch. 
Fr.  431  Id  437  ;  1  Fonbl.  Eq.  B.  I,  ch.  4,  ^  3,  and  nolei  (/)  and  {g) ; 
Jeremj  oo  £q.  Jurisd.  B.  1,  ch.  S,  ^  I,  p.  168  to  192  ;  HewUed  on  Coo- 
traels,  eh.  34,  p.  391 ;  9  HoTsndea  od  Fnnda,  eh.  IS,  p.  73,  Ice. ;  Belt's 
Snppt.  to  Vesej,  35,  SS  ;  Atherly  on  Man.  Sett.  ch.  13,  p.  187,  &b., 
IBS,  1D4  ;  Jeremy  on  Eq.  Joriid.  B.  3,  Pl  3,  ch.  3,  ^  4,  p.  408  to  411 ; 
PalTerlofi  v.  PulTorioft,  18  Vea.  84,  86,  111 ;  Doe  v.  Boailedge,  Cow- 
per,  R.  711,  712.  Mr.  Fonblanque  baa  aaaailed  the  dootrbe  that  a  pnr- 
chaaei  with  notice,  ahonld  still  be  eoiiiled  to  prevul  against  the  bon&  Jide 
tokatar;  conveyance,  with  great  foice  of  reasoniDg.  He  aiBerla,  that  it 
imounta  to  an  eDcoaragemeDt  oo  tbe  partof  the  patcfaaaer,  of  a  breach  of 
that  leapect  which  ia  iDDrall;  doe  to  tbe  fail  claims  of  othen  ;  sod  that  it 
may  render  the  proTisions  of  a  Btatate,  iniended  by  the  legislature  to  be 
ptevBniite  of  fraud,  the  most  effectual  instrument  of  accomplishing  it.  1 
Fonbl.  Eq.  B\  1,  ch.  4,  ^  13,  Dote  (j-).  To  which  it  may  be  added,  that 
it  affords  a  teoiplalion,  oay,  a  piemiuro  and  juslifieation  oa  the  part  of  the 
grantor,  to  Tiolate  those  ohligitJonB  which  bis  own  Tolnniary  oonTeyance 
imports,  and  which,  in  coDscience  and  aonnd  morals,  he  ia  bonnd  to  hold 

'  Ibid. 

3  Sterry  v.  Aiden,  1  Johns.  Cb.  B.  981,  370, 971  ;  S.  C.  19  Johni.  B. 
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this  opinion  was  declared,  came  before  the  Goart  of 
Errors  of  New  York,  Mr.  Chief  Justice  Spencer  deli- 
vered an  Elaborate  opinion  against  the  English  doctrine, 
and  asserted,  that  no  voluntary  conveyance,  not  origi- 
ndly  fraudulenl^  was  within  the  Statute.  The  Court 
of  Errors  on  that  occasion,  left  the  question  open  for 
future  decision.^  But  the  doctrine  of  Mr.  Chief  Jus- 
tice Spencer  has  been  asserted  in  the  Supreme  Court 
of  the  same  State  at  a  later  period.' 

§  428.  The  question  does  not  seem,  positively,  to 
have  been  adjudged  in  Massachusetts.  But,  in  an  im- 
portant case  of  a  voluntary  conveyance,  (which  was 
adjudged  to  be  intentionally  fraudulent,)  the  Court 
said :  ''  That  deed  conveyed  his  (the  grantor's)  title  to 
the  plaintiff,  as  against  the  grantor,  and  every  dker  per- 
son, unless  it  was  fraudulent  at  the  time  of  its  execu- 
tioQ,  in  which  case  it  was  void  against  creditors  and 
subsequent  purchasers." '  From  this  language  it  is  cer- 
tainly a  just  inference,  that  voluntary  conveyances, 
honA  fide  made,  are,  in  that  State,  valid  against  subse- 
quent purchasers. 

5  429.  The  Supreme  Court  of  the  United  States 
have  come  to  the  same  conclusion ;  and  it  may  be  fit 
here  to  state  the  grounds  of  that  opinion,  as  given  by 
the  Chief  Justice,  in  delivering  the  judgment  of  the 
Court  '^  The  Statute  of  Elizabeth  is  in  force  in  tliis 
District  [of  Columbia].  The  rule,  which  has  been  uni- 
formly observed  by  this  Conft  in  construing  statutes. 


1  Stenj  t>.  Ardan,  13  Johna.  R.  5S6,  5M  U  559. 

*  Jiekaoo  c.  Tonn,  4  Ccwen,  K.  603,  604.  See  Seward  n.  Jacluon,  8 
Cowen,  R.  406  ;  Wilkes  v.  Clsike,  B  Puge,  R.  16S. 

3  Kicker  r.  Hun,  14  Mua.  B.  139.  And  Me  Mr.  Bigelow'a  note.  Big. 
Dig.  Cameyma,  p.  SOD. 
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is  to  adopt  the  constmctioa  made  hy  the  Conrts  of  the 
country,  by  whose  legislatare  the  statute  was  enacted. 
This  rnle  may  be  susceptible  of  some  modification, 
when  applied  to  British  Statutes,  which  are  adopted  in 
any  of  these  States.  By  adopting  them,  they  become 
our  own  as  entirely  as  if  they  had  been  enacted  by  the 
legislature  of  the  State.  The  received  construction  in 
England,  at  the  time  they  were  admitted  to  operate  in 
this  country,  indeed,  to  the  time  of  our  separation  from 
the  British  Empire,  may  very  properly  be  considered 
as  accompanying  the  statutes  themselves,  and  forming 
an  integral  part  of  them.  But^  however  we  may  re- 
spect subsequent  decisions,  (and  certainly  they  axe 
entitled  to  great  respect,)  we  do  not  admit  their  abso- 
lute authority.  If  the  English  Courts  vary  their  con- 
struction of  a  statute,  which  is  common  to  the  two 
countries,  we  do  not  hold  ourselves  bound  to  fluctuate 
with  them. 

$  430.  "At  the  commencement  of  the  American 
Revolution,  the  construction  of  the  Statute  of  27th  of 
Elizabeth  seems  not  to  have  been  settled.  The  leaning 
of  the  Courts  towards  the  opinion,  that  every  volun- 
tary settlement  should  be  deemed  void,  as  to  a  subse- 
quent purchaser,  was  very  strong ;  and  few  cases  are 
to  be  found,  in  which  such  a  conveyance  has  been  sus- 
tained. But  these  decisions  seem  to  have  been  made 
on  the  principle,  that  such  subsequent  sale  furnished  a 
strong  presumption  of  a  fraudulent  intent,  which  threw 
on  the  person,  claiming  under  the  settlement,  the  bur- 
then of  proving  it  from  the  settlement  itself,  or  from 
extrinsic  circumstances,  to  be  made  in  good  faith, 
rather  than  as  furnishing  conclusive  evidence  not  to  be 
repelled  by  any  circumstances  whatever. 

§  431.  "There  is  some  conteariety  and  some  ambi- 
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gaitj  in  the  old  cases  on  the  Eabject.  Bat  this  Court 
conceives  that  the  modern  decisions,  eBtahlishing  the 
absolute  conclusiveness  of  a  subsequent  sole,  to  fix 
fraud  on  a  family  settlement,  made  without  valuable 
consideration, — fraud  not  to  be  repelled  by  any  cir- 
cumstances Tvhatever, —  go  beyond  the  construction 
which  prevailed  at  the  American  Revolution;  and 
ought  not  to  be  followed. 

§  432.  "  The  universally  received  doctrine  of  that 
day  unqaestionably  went  as  far  as  this.  A  subsequent 
sale  without  notice,  by  a  person  who  had  made  a  set- 
tlement, not  on  a  valuable  consideration,  was  presump- 
tive evidence  of  fraud;  which  threw  on  those  claiming 
under  such  settlement,  the  burthen  of  proving  that  it 
was  made  iond  fiie.  This  principle,  therefore,  accord- 
ing to  the  uniform  course  of  this  Coart,  must  be  adopt- 
ed in  construing  the  Statute  of  27th  of  Elizabeth,  as  it 
applies  to  this  case."' 

§  433.  The  doctrine,  as  to  subsequent  conveyances 
of  the  grantor,  avoiding  prior  voluntary  conveyances, 
applies  in  England  only  to  purchasers  strictly  and 
properly  so  called,'  for,  as  between  voluntary  convey- 
ances, the  first  prevails;  unless  the  last  be  for  the 
payment  of  debts,  which,  indeed,  can  scarcely,  under 
such  oiroamatances,  be  called  voluntary.'    [So,  a  volan- 


1  Caihcart  e.  Bobinaon,  5  Peter*,  360. 

B  It  exienda  lo  %  matigftgee  boweTer.  Ledjud  t>.  Bolter,  9  Puge,  139. 
Bnt  not  to  one  who  buys  \\  a  ■heriff**  sale.  Ridgnay  tt.  Ilodeiwood,  4 
Waah.  139. 

S  I  Poobl.  Eq.  B.  1,  oh.  4,  %  13;  Id.  B.  1,  ch.  5,  ^  3,  ud  note  (A) ; 
Jenmf  on  Eiiaity  Juriad.  fi.  3,  oh.  3,  p.  S83,  ^  35  ;  Atberjej  on  Mur. 
Sett.  ch.  13,  p.  185 ;  Goodwin  d.  Goodwin,  1  Ch.  Rep.  99  [173]  ;  ChTei- 
tag  t.  Cl»ering,  3  Yern.  R.  173  i  S.  C.  Ftea.  Ch.  335 ;  8.  C.  1  Bro.  PuL 
Ca&  133  i  Villieta  «.  Bnmnont,  1  Vein,  100;  Alien  n.Aiae,  1  Vara. 3«5; 
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tary  conveyance  by  a  woman  in  contemplation  of  mar- 
riage, without  the  knowledge  of  her  futnre  husband,  is 
not  avoided  by  the  marriage,  under  the  27  Eliz.  c.  4, 
since  the  husband  does  not  take  as  a  purchaser.^]  The 
doctrine  is  also  to  be  understood  with  this  qualification, 
that  the  first  conveyance  is  bond  fide ;  for,  if  it  is 
fraudulent,  the  second  will  prevail.^  But  then  in 
cases  between  different  volunteers,  a  Court  of  Equity 
will  generally  not  interfere,  but  will  leave  the  parties 
where  it  finds  them  as  to  title.  It  will  not  aid  one 
against  another;  neither  will  it  enforce  a  voluntary 
contract.^    It  has  been  said  that  there  are  esceptions ; 


Eul  of  Balh  and  Honlague's  caae,  3  Ch.  Cbb.  88,  69,  93  ;  Chadirill  t>. 
DotlmaD,  3  Vern.  S30,  631 ;  Booghtu)  x>.  Boughtan,  1  Atk.  635 ;  Wonal 
D.  Worrnl,  3  Metiv.  356,  369  ;  Sear  d.  Ashwell,  3  Swaost  411,  note. 

^  Doe  d.  Richards  o.  Lewis,  5  Eng.  Law  &  E^q.  B.  400.  But  the  deed 
migbt  hsTB  been  bad,  if  it  had  been  found  aa  a  fact  that  it  wae  intended  as 
a  fraud  on  marital  righta. 
■  s  Naldred  b.  Gilhara,  1  P.  Will.  580,  5B1 ;  Collon  v.  King,  2  P.  Will. 
3S9 ;  Cecil  e.  Batcher,  3  Jac.  &  Walk.  573  to  578 ;  1  Faab).  Eq.  B.  1, 
ch.  4,  kj  35;  Viers  t>.  MonlgomeT;,  4  Cranch,  177  i  Aole,  ^  436. 

3  Fulvertofli'.  PulveTtoft,  IB  Vea.  91,93,  99;  ColemBn  f.  Sarrel,  iTea. 
jr.  63,  54  \  Ellison  v.  EUUon,  6  Ves.  656  ;  Antrobua  v.  Smith,  13  Tea. 
39  ;  Ex  paTle  P;e,  18  Vee.  140 ;  1  While  &  Tudoi's  Eq.  Lead.  Cas.  430, 
and  Dotes ;  Minturn  d.  Sejmour,  4  Johns.  Cii.  R.  600 ;  Atherley  on  Man. 
Sett.  ch.  13,  p.  186;  Id.  ch.  5,  p.  135,  131  lo  145;  1  FonbL  Eq.  B.  I,«h. 
4,  ^  S5,  and  notes  <e)  and  (t) ;  Id.  B.  1,  ch.  5,  ^  9,  and  note  (A) ;  ^  3  ;  Ex 
parte  Pje,  18  Ves.  149.  Tbis  doctrine,  boweTer,  is  lobe  nnderBtood  with 
ptopet  qaalifications.  If  tbera  be  a  volnntary  contract,  I'lUer  vivos,  and 
•omeihing  remaine  to  be  done  to  give  it  effect,  as  foi  example,  if  there  be  a 
Tolontarj  eontraot  to  traasfet  stock,  and  the  slock  is  not  transferred,  k 
Court  of  Equity  will  not  enforce  the  transfer.  But  fl*  the  stock  is  actaalty 
transferred,  then  a  Court  of  Equity  will  enforce  all  the  rights  growing  out 
of  the  tiansfer  against  anybody.  Ellison  v.  Ellison,  6  Vea.  662  -.  Coleman 
r.  Sarrel,  1  Ves.  jr.,  50  ;  Pnl»ertofl  u.  PuWertoft,  19  Ves.  91,  93,  99.  So 
in  the  case  of  a  Toluntary  assignment  of  a  bond,  even  where  the  hand  is 
not  delivered,  but  is  kept  in  possession  of  the  assignor,  a  Court  of  Equity, 
in  the  administisiion  of  the  asseis  of  the  asugnor,  wonld  consider  the  bond 
as  a  debt  due  to  the  assignee,  no  farther  act  remaining  to  he  done  by  the 
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and  that  they  stand  opon  special  gronnds,  soch  as  the 
interference  of  Conrts  of  Equity  in  favor  of  settlements 


usignor.  Tbereisapluii  diatinction  between  an  usignment  of  atoclr, 
where  the  stock  ha>  not  beeD  innsfeired,  sad  sn  aaaignment  of  &  bond, 
la  the  foimei  com  iha  maletial  act  (the  trftnsfer)  remaina  lo  be  done  bj 
Iho  gianlor;  and  nothing  ia  in  fact  done  which  will  entitle  the  assignee  to 
the  &id  of  (he  Court  until  the  Block  ia  Iranaferred ;  wbereaa  the  Conn 
will  admit  ihe  auignee  ofa  bond  as  a  creditor.  Upon  this  groond  where 
A  made  avoluntary  assignment  of  a  potscj  upon  his  own  life  to  trusteea, 
for  the  benefit  of  his  eislei  and  her  children,  if  they  shonld  aailive  hint ; 
Uid  he  deliTered  the  deed  of  assignment  to  one  of  the  tmateee,  bnt  he 
kept  the  policy  in  hia  own  possession  ;  and  aderwarda  snrrendeTed  the 
poticj  lo  the  olfice  for  a  Tsluable  conaideration  ;  and  arietwards  a  bill 
wa«  brought  against  A  hj  the  suTiiiing  trustee  in  the  deed  to  have  ihe 
policy  replaced ;  it  was  decreed  accordingly.  The  Court  said  that  the 
gifl  of  the  policy  was  complete  wiihoat  a  delivery ;  thai  no  act  remained 

-  to  be  doue  by  Ihe  grantor  lo  complete  the  title  of  the  tiDBtees ;  and,  there- 
fore, it  was  not  a  caae  where  the  Coart  wm  called  upon  to  asalat  a  toIqu- 
teer.  Fortescue  v.  Biruett,  3  Mylne  &  Keen,  36.  On  the  other  hand, 
if  something  remains  to  be  done,  to  give  effect  to  the  voluaiaiy  act  or 
conlriet,  a  Court  of  Equity  will  not  interfere  to  aid  the  parly.  Thus, 
where  a  lesiator  had  indorsed  upon  the  back  of  a  bond  of  hia  deblor  "I 
do  hereby  forgifO  tho  aaid  A  B  the  sam  of  £700,  part  of  the  wtlhia 
enm'of  £I,SOO,  for  which  he  is  indebted  to  me  ;  "  and  anerwards  died  ; 
and  a  auit  waa  brooght  against  the  debtor  at  law  for  the  full  amount  of 
the  bond;  and  a  hill  was  bronghl  by  him  against  the  executor  for  an  in- 
jonciion  to  restrain  fan  her  proceedings  in  the  action,  on  the  payment  of  all 
the  sums  due  on  the  bond,  except  the  £700,  the  Court  refused  to  inter- 
fere, saying,  that  the  plaintiff  gave  no  conaideration  for  the  alleged 
release ;  and  that,  as  the  plaintiff  waa  a  mere  Tolunteer,  he  had  no  right 
to  come  into  Elquity  for  relief.  Id  truth,  there  was  no  technical  ralid 
leleaae  at  law;  and  ihe  Court  waa  asked  to  supply  this  defect.  Tuffnell 
It.  Constable,  8  Sim.  R.  69.  See  Flower  u.  Harlen,  9  Mylne  &  Craig, 
4fi9, 174,475;  PoBt,^^  700,  706  a. — Upoo  similar  grounds  where  an 
obligee  ofa  bond,  five  days  before  her  death,  aigned  a  memorandum  not 
under  seal,  which  was  indorsed  en  the  bond,  aitd  which  parported  to  he 
an  assignment  of  the  bond  without  any  consideration,  and  at  the  same 
time  delivered  ihe  bond  to  the  aaaigoee ;  it  was  held  by  the  Lord  Chan- 
eelloT  that  the  circDmaiancea  of  the  ease  did  not  constitaia  it  z,  Danatia 

{  nutrtii  cotuS  because  it  waa  unconditional ;  and  that  the  gift  waa  iacont- 
plele  as  an  absolute  gin  ;  and,  as  it  was  without  consideration,  it  coald 
not  be  enforced  by  the  assignee.     Edward  v.  Jones,!  Mjlne  &  Crtig, 
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npoQ  a  wife  and  children,  for  whom  the  party  is  un- 
der  a  natural  and  moral  obligation  to  provide.'    Bnt,  al- 


SS6 ;  S.  C.  7  Sim.  R.  339.  See  AntrobaB  v.  Smith,  IS  Yea.  R.  39.  S«o 
also  Duffield  t>.  Elwei,  t  Bligh;  R.  4Q3,  630,  630,  N.  S.,  nhere  Loid 
EldoD  said  :  "  The  principle,  which  is  applied  in  the  decision  of  this  case, 
i*  the  principle  upon  which  Coarts  of  Eqniiy  refuse  to  eompleiB  folnn- 
ury  ooDTejancea.  No  Coaii  of  Eqniijr  wilt  compel  a  com  pie  lion  of  thorn, 
and  ihrODghout  the  whole  of  what  I  have  now  read,  the  donor  is  consi- 
dered as  a  pari;  who  majr  refuse  to  complete  the  intoDl  he  has  ezpieased. 
But  I  think  ihat  is  a  misapprehension  ;  becanse  nothing  can  be  mon 
clear  than  that  this  Donalio  mortis  cautS  most  be  a  gift  made  by  a  donoi 
in  eoniemplatinn  of  ihs  conceiied  approach  of  death ;  that  the  title  ia  not 
eonipleie,  till  he  is  actaalljr  dead  ;  and  that  ihe  question,  thecefors,  never 
can  be,  what  the  donor  can  be  compelled  to  do  ;  bat  what  Ihe  donee,  in 
the  case  of  a  Donalio  mortis  causA  can  call  upon  ihe  lepieseniaiifcs, 
lealor  personal,  of  that  donor  to  do.  The  question  is  this,  wheifaer  the 
Mt  of  the  donor  being,  as  far  as  the  act  of  the  donor  itself  ia  to  be  viewed, 
complete,  the  persons  who  represent  that  donor.in  respect  of  personalty — 
the  executor,  ID  respect  of  reality,  —  and  the  beir-at-law,.aTe  not  bound 
10  complete  that,  which  ■■  far  as  the  act  of  the  donor  is  concerned  in  the 
qnestion  was  incomplete.  In  other  words,  where  it  is  the  gil\  of  a  per- 
sonal chattel,  or  the  gift  of  a  deed,  which  is  the  subject  of  the  Donatio 
mortii  cauia,  whether,  afler  the  death  of  the  indliidnal  who  made  that 
gift,  the  executor  ia  not  to  be  oonsidered  a  Iraalee  for  the  donee  ;  and 
whether,  on  Ihe  other  hand,  if  it  be  a  gill  affecting  the  real  interest  —  and 
I  distinguish  now  between  a  securit;  upon  land  and  the  land  itself,  — 
whether  if  it  be  a  gift  of  such  an  interest  in  law,  the  heir-at-law  of  the 
testator  is  not,  by  virlae  of  the  operation  of  the  trust,  which  ia  created, 
not  b;  indenluie,  but  a  bequest,  arising  fiom  operation  of  law,  a  tma- 
tee  for  that  donee.  1  apprehend,  that  really  the  question  does  not  tnrn  at 
all  npon  what  the  donor  could  do,  or  wh&t  the  dunor  coutd  not  do.  But, 
if  it  was  a.  good  Donatio  mortii  eauid,  what  ibe  donee  of  that  donor  could 
call  upon  Ihe  representatives  of  the  donor  to  do,  afiec  the  death  of  that 

1  1  Fonbl.  £q.  B.  1,  eh.  4,  ^  S5,  and  note  (c) ;  Id.  B.  1,  ch.  6,  ^  3 ; 
Albeiley  on  Harr.  Sett.  eh.  8,  p.  131  lo  139;  1  Fonbl.  Eq.  B.4,ch.  1,^7, 
and  note  (o)  ;  Ellis  v.  Nimmo,  Lloyd  &  Gootd,  R.  348.  But  see  contrh, 
Hotloway  o.  Headington,  8  Simons,  R.  3S6,  and  Jefferjs  v.  Jefferys, 
I  Craig  &  Phillips,  138,  UO ;  in  both  which  cases  Ellis  v.  Nimmo  seems 
shaken,  if  not  entirely  overihrowo.  And  see  Moore  e.  CioHon,  3  Jones  &  A 
Lat.  438.  Sea  Aoie,  ^  65,  168 ;  Posl,  ^  706,  706  o,  787  o,  793  4,  873, 
987, 1040  b. 
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though  the  doctrine  in  favor  of  snch  exceptions  has 
been  maintwned  by  highly  respectable  authority,  yet 
it  must  be  now  deemed  entirely  overthrown  by  the 
weight  of  more  recent  adjadications,  in  which  it  has 
been  declared  that  the  Conrt  will  not  execute  a  volun- 
taiy  contract,  and  that  the  principle  of  the  Court  to 
withhold  its  assistance  from  a  volnnteer,  applies  equaUy 
whether  he  seeks  to  have  the  benefit  of  a  contract,  a 
covenant,  or  a  settlement.' 

§  434.  But,  although  voluntary  conveyances  and 
covenous  conveyances  may  thus,  although  good  be- 
tween the  parties,  be  set  aside  and  held  void  as  to  cre> 
ditors  and  purchasers,  and  others,  whom  they  may  in- 
jure in  their  rights  and  interests ;  yet  we  are  not  to 
understand,  that  Courts  of  Equity  grant  this  relief,  and 
interpose  in  favor  of  the  latter,  under  all  circumstances. 
On  the  contrary,  they  never  do  interpose  at  all,  where 
the  property  has  been  conveyed  by  the  voluntary  and 
covenous  grantee  to  a  bond  fide  purchaser  for  a  valua- 
ble consideration  without  notice.  Such  a  person  is  a 
favorite  in  the  eyes  of  Courts  of  Equity,  and  is  always 
protected  (as  has  been  already  intimated)  against  claims 
of  this  sort.'    Indeed,  in  every  just  sense,  his  Equity 


1  Lord  CattenhuD,  in  JeBerfs  v.  Jefferjs,  1  Crii^  &  Fhillipa,  R.  138, 
141 ;  S.  P.  Holloway  v.  Headington,  8  Simons,  R.  335.  See  mlso  Post, 
^  706,  700  d,  787,  793  h,  973,  987 ;  Tnffnell  e.  ConsUble,  8  Sim.  B.  69  ; 
Meek  c.  Eeltlewell,  before  Lord  L^ndharBt  in  the  (English)  Jaiist,  33 
Dee.  1843,  p.  1131. 

3  Com.  Dig.  Chsnceir,  4  I.  3,  4 1.  11,4  W.  39;  Ante,  ^  381;  Attier- 
ley  OQ  Mart.  Sett.  eh.  S,  p.  138 ;  eh.  14,  p.  S3B  ;  3  Fonbl.  £q.  B.  3,  eh. 
3,  ^  1,  and  notes  ;  Id.  B.  3,  ch.  6,  ^  3  ;  Com.  Dig.  Covin,  B.  3,  4  ;  CAon- 
Mry,  4  I.  3,  4  I.  4,  4  W.  39  ;  Sugden  on  Yeadon,  ch.  16,  ^  10  ;  Piod- 
I  geTS  V.  Langham,  1  S!d.  R.  133 ;  Parr  «.  Eliison,  I  East,  92,  fiS ;  Sterry 
t>.  Aiden,  1  Johns,  Ch.  R.  261,  371 ;  S.  a  13  Johns.  R.  536  \  Roberts  t>. 
Andenon,  3  Johns.  Ch.  R.  S77, 378 ;  S.  G.  18  Johns.  B.  fil3 ;  Bean  tr. 
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is  equal  to  that  of  any  other  perBOD,  whether  he  he  a 
creditor,  or  a  purchaser  of  the  grantor ;  and,  irhere  the 
Equity  is  equal,  we  have  seen,  that  the  rule  applies, 
Potior  est  conditio  possidetiiis.'  And,  where  there  is  a 
6o7ui  jide  purchaser  from  the  voluntary  or  fraudulent 
grantor,  and  another  from  the  voluntary  or  fraudulent 
grantee,  the  grantees  will  have  preference,  according  to 
the  priority  of  their  respective  titles." 

[$  434  a.  So,  another  qualification  or  exception  to 
the  general  doctrine  concerning  the  statute  27  Eliz. 
c.  4,  has  lately  heen  laid  down,  viz. :  that  in  order  that 
a  subsequent  conveyance  to  purchasers  for  value  should 
have  the  eifect  to  defeat  a  prior  voluntary  conveyance, 
it  is  essential  that  both  conveyances  shoold  be  made  by 
one  and  the  same  person.  Therefore,  where  a  volun- 
tary conveyance  had  been  made  by  an  ancestor  in  his 
lifetime,  and  afterwards  his  devisee  conveyed  the  same 
property  to  a  hona^de  purchaser  for  value,  it  was  held 
that  the  first  conveyance  was  not  frandalent  and  void, 
under  the  statute  27  Eliz.  c.  4,  as  against  the  subse- 
qaent  purchase.  And  the  Court  said  the  principle 
upon  which  voluntary  conveyances  had  been  held 
fraudulent  and  void  as  against  subsequent  purchasers 
for  value  was,  that  by  the  second  sale  the  vendor  so 
entirely  repudiated  the  former  conveyance,  as  that, 


Smiili,  S  MMon,  R.  S78,  279,  380  ;  Gore  o.  Brazier,  3  Mas*.  B.  5il ; 
Sum  of  Cooneetieat  a.  findJBh,  14  Mus.  R.SgO;  TruU  o.  Bigelaw,  16 
Mtw.  R.  400  ;  Ante,  )  B4  c,  108, 139,  381,  400. 

1  3  Funbl.  Eq.  B.  3,  ^  1 ;  Id.  B.  3,  ch.  S,  ^  3  ;  1  Fonbl.  B.  1,  ch.  4, 
(S5;  Flelchero.  Peck,  6  Cranch,  87,  133;  Ante,  ^  3Q8. 

>  Anderson  v.  Boberta,  IB  Johns.  R.  613  ;  S.  C.  3  Joboa.  Ch.  R.  377, 
378 ;  SaDda  t.  Hildreth,  14  Johni.  R.  408.  Bat  aea  Freatoo  r.  Crorut, 
I  Connect.  R.  537,  note ;  Sagden  on  Vendors,  ch.  16,  ^  10 ;  Doe  d.  fiew- 
mu  o.  Bnabtm,  9  £ag.  Lftw  &  Eq.  R.  417. 

■4.  IDB. —  Tin-  I.  41 
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against  himself  and  the  purchaser  for  ralue,  it  should 
be  coDclaaively  taken,  that  the  intention  to  sell  existed 
Tvfaen  he  made  the  Toluntary  conveyance,  and  that  it 
was  made  in  order  to  defeat  the  subsequent  purchaser. 
And  that  this  principle  did  not  apply  where  the  grantor 
in  the  second  conveyance  was  a  different  person  from 
him  who  made  the  voluntary  conveyance,  for  the  acts 
of  one  man  could  not  show  the  mind  and  intention  of 
another.'] 

§  435.  The  Civil  Law  proceeded  upon  the  same  en- 
lightened policy.-  la  the  case  of  alienations  of  mova- 
bles and  immovables,  boTta  fide  purchasers  for  a  valua- 
ble consideration,  having  no  knowledge  of  any  fraudu- 
lent intent  of  the  grantor  ot  debtor,  were  protected. 
Ait  prator;  Qua  fraudaiionis  causa  gegta  enmt,  cum  eo, 
qui  fraudem  non  tgtu/raveril,  actionem  daho}  Upon  this, 
there  follows  this  comment.  Soc  £dictvm  extra  eoereel, 
qiii  sciens  eum  m  fraudem  credilorum  hoc  faeere,  suscepU, 
guod  in  fraudem  credUorvm  fieheU.  Quare^  si  quid  in 
fraudem  credilorum  factum  sit,  si  tamen  is,  qui  eepit,  igro- 
ravU,  cesaare  viderdur  verba  E^ti?  And  the  very  case 
is  afterwards  put,  of  a  hondfide  purchaser  from  a  fraud- 
ulent grantee,  the  validity  of  whose  purchase  is  une- 
quivocally affirmed.  Is,  qui  a  debitore,  citfus  bona  pos- 
sessa  sunt,  sciens  rem  emit,  Uerum  aSi  bona  fide  emenii  ven- 
didit ;  quasiivm  sH,  an  seeundus  emptor  conveniri  pded  ? 


1  Doo  d.  Newmtn  «.  Baeham,  9  Eng.  Law  ft  Eq.  B-  410,  oieiruliDg 
Jones  V.  WbHlakei,  1  Lougf.  tt  TonrB.  Ir.  R.  U.  On  ths  olfaet  hand,  it 
haa  been  held  in  America,  tliat  a  purchaser  foi  * alae  of  the  adminisiratDT 
of  a  person  nho  had  made  a  volnntaij  conTe;ance,  might  avoid  the 
farmer  deed  aa  a  snbseiiaent  parchaaei  nader  S7  Ella.  o.  4 ;  Clapp  r. 
Leathetbee,  18  Pick.  131. 

9  Dig.  Lib.  4S,  Ut.  8, 1.  1. 

s  Dig.  Lib.  49,  tit.  8, 1.  0,  )  8  ;  1  Domat,  B.  2,  tit.  10,  ^  I,  ait.  3. 
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Sed  verwr  est  Sabim  smietiHa,  bom  fide  emptorem  non  ieor 
eri;  quia  dolus  ei  duntctxat  nocere  deheat,  qui  eum  admisU; 
guemadmodtm  diximus,  turn  teneri  eum,  si  ah  ipso  dehHore 
ignorana  emerii.  Is  autem,  qui  dob  mah  emit,  bona  fixU 
autem  emenH  vendidU,  in  soUdum  preiium  rei,  quod  accepit, 
tendtUm-y  The  same  doctrine  is  fully  recognized  by 
Voet'  And  its  intrinsic  justice  is  so  persuasire  and 
satisfactory,  that,  whether  derived  from  Roman  sources 
or  not,  it  wonld  have  been  truly  surprising  not  to  have 
found  it  embodied  in  the  jurisprudence  of  England.^ 

S  436.  Indeed,  the  principle  is  more  broad  and 
comprehensive;  and,  although  not  absolutely  universal 
(for  we  have  seen  that  there  are  anomalies  in  the  case 
of  judgment  creditors,  and  the  case  of  dower) ;  *  yet  it 
is  generally  true,  and  applies  to  cases  of  every  sort, 
where  an  Equity  is  sought  to  be  enforced  against  a  boTia 
fide  purchaser  of  the  legal  estate  without  notice,  or 
even  against  a  honafide  purchaser,  not  having  the  legal 
estate,  where  he  has  a  better  right  or  title  to  call  for 
the  legal  estate  than  the  other  party.'    It  applies  there- 


1  Dig.  Lib.  43,  tit.  8, 1.  9  ;  Pothier,  Faod.  Lib.  43,  tit  8,  urt.  3,  (  25. 

a  2  Yoel,  Comm.  Lib.  4S,  tit.  8,  ^  10,  p.  195. 

S  Wilson  V.  WorTnl's  case,  Godb.  161 ;  Bean  v.  Smith,  9  Mason,  379 
to  981 ;  Anderson  v.  Eoberts,  18  Jobne.  K.  SIS. 

«  Sea  Ante,  f)  57  a,  108,  S81,  410,  nots  ;  Foit,  ^  630,  631 ;  1  Fonbl. 
£q.  B.  I,eh.  1,^3,  note,  p.  93;  9  Fonbl.  Eq.  B.  2,  ch.  6,  (  3,  noies  (Q 
and  (i) :  Id.  B.  3,  cb,  3,  ^  1,  note  <«) ;  Id.  B.  6,  ch.  3,  4  3,  note  (<) ;  1 
Fonbl.  Eq.  B.  I,  oh.  1,  ^  7,  note  (u) ;  Id.  B.  1,  ch.  1,  ^  3,  note  (/),  p. 
S3;  Id.  B.  1,  eh.  5,  ^4;  Jeremj  on  Eq.  Joiisd.  B.  3,eh.  3,  p. 383;  Mit- 
ford,  PI.  Eq.  by  Jeremy,  S74,  note  (d). 

S  2  Fonbl.  Eq.  B.  3,  ch.  6,  ^  2,  and  note  (A)  ;  1  Fonbl.  B.  7,  ch.  4, 
(  35,  and  note  («) ;  Id.  B.  1,  cb.  1,^7;  Sudden  on  Tender*,  ch.  16  ;  3 
Chance  on  Powers,  ch.  23,  ^  1,  ait.  2859  to  3863  ;  Fomriet  v.  Windsor, 
3  Yea.  472,  486  ;  Msdlicolt  v.  O'Donel,  1  B.  &  Beatt.  171  ;  Ex  parte 
Knott,  11  Tea.  618 ;  Brace  v.  Duchess  of  Marlbotcngh,  S  P.  Will.  495  ; 
Ante,  (f  64  c,  108,  139,  3BI,  409,  41 1 ;  Peat,  ^  434,  436. 
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fore,  to  cases  of  accideat  and  mistake,  aa  weft  as  to 
cases  of  fraud,  which,  however  remediable  hetweea  the 
origiaal  parties,  are  not  relievable,  as  against  such  pur- 
chasers, under  such  circumstances.^ 

§  437.  We  have  thus  far  gone  over  the  principal 
grounds  upon  which  Courts  of  Equity  grant  relief  in 
matters  of  accident,  mistake  and  fraud.  In  all  these 
cases,  (to  recur  to  a  train  of  remark  already  suggest- 
ed,) it  may  be  truly  asserted,  that  the  remedy  and  re- 
lief administered  in  Courts  of  Equity,  are,  ia  general, 
more  complete,  adequate,  and  perfect,  than  they  can  he 
at. Common  Law.  The  remedy  is  more  complete,  ade- 
quate, and  perfect,  because  Equity  uses  instruments 
and  proofs  not  accessible  at  law ;  such  as  an  injunction, 
operating  to  prevent  future  injustice,  and  a  bill  of  dis- 
covery, addressing  itself  to  the  conscience  of  the  party 
in  matters  of  proof.  The  relief,  also,  is  more  complete, 
adequate,  and  perfect,  inasmuch  as  it  adapts  itself  to 
the  special  circumstances  of  each  particular  case ;  ad- 
justing all  cross  equities;  and  bringing  all  the  par- 
ties in  interest  before  the  Court,  so  as  to  prevent  multi- 
plicity of  suits  and  interminable  litigation.'  Courts  of 
Law,  on  the  other  hand,  cannot  do  more  than  pronounce 
a  positive  judgment  in  a  set  formulary,  for  the  plaintiff 
or  for  the  defendant,  without  professing  or  attempting 
to  qualify  that  judgment,  according  to  the  relative  equi- 
ties of  the  parties.  Thns,  if  a  deed  is  fraudulently  ob- 
tained without  consideration,  or  for  an  adequate  con- 
sideration ;  or,  if  by  fraud,  accident,  or  mistake,  a  deed 
is  framed  contrary  to  the  intention  of  the  parties  in 


1  Ante.  ^  64  c,  108,  381,  409,  410,  4S4  ;  Fost,  ^  030,  631. 
*  SeeMiif.  Fl.  £q.  b;JeremT,  p.  UI,  118,  113. 
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their  contract  oa  the  subject ;  the  forms  of  proceeding 
in  the  Courts  of  Common  Law  will  not  admit  of  such 
/a  investigation  of  the  matter  in  those  Courts,  as  will 
enable  them  to  do  justice.  The  parties  claiming  under 
the  deed  hare,  therefore,  an  advantage  in  proceeding  in 
a  Court  of  Common  Law,  which  it  is  against  conscience 
they  should  use.  Courts  of  Equity  will  (as  we  have 
seen),  on  this  very  grband,  interfere  to  restrain  pro- 
ceedings at  law,  until  the  matter  has  been  properly 
investigated.  And,  if  it  finally  appears  that  the  deed 
has  been  improperly  obtained  j  or  that  it  is  contrary  to 
the  intention  of  the  parties  in  their  contract ;  these 
Courts  wUl,  in  the  first  case,  compel  a  delivery  and  can- 
cellation of  the  deed ;  or  order  it  to  be  deposited  with 
an  officer  gf  the  Court ;  and  will  farther  direct  a  recon- 
veyance of  the  property,  if  it  has  been  ao  conveyed 
that  a  reconveyance  may  be  necessary.  In  the  second 
case,  they  will  either  rectify  the  deed  according  to  the 
intention  of  the  parties ;  or  they  will  restrain  the  use 
of  it  in  the  points  in  which  it  has  been  framed  contrary 
to,  or  it  has  gone  beyond  their  intention  in  the  original 
contract' 

$  438.  In  like  manner,  Courts  of  Equity  will  (as 
we  have  seen)  lud  defective  securities  under  like 
circumstances.  They  will  also  interfere,  not  only  to 
relieve  against  instruments  which  create  rights;  but 
against  those  which  destroy  rights ;  such  as  a  release 
fraudulently  or  improperly  obtained.*  And,  finally, 
they  will  not  only  prevent  the  unfair  use  of  any  ad- 
vantage in  proceeding  in  a  Court  of  ordinary  jurlsdic- 


1  MUr.  PI.  Eq.  by  Jeremj,  ISS,  189  ;  Id.  113,  113. 
>  Mitf.  Fl.  Eq.  by  Jeiemy,  ISQ,  130. 
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tioD,  gained  bj  fraud,  accident,  or  mistake ;  bat  they 
iril],  also,  if  the  consequences  of  the  advantage  have 
been  actually  obtained,  restore  the  injured  party  ta 
his  rights.' 

§  439.  The  flexibility  of  Courts  of  Equity,  too,  in 

adapting  their  decrees  to  the  actual  relief  required  by 

the  parties,  in  which  their  proceedings  form  so  marked 

a  contrast  to  the  proceedings  at  the  Common  Law,  is 

illostrated  in  a  striking  manner,  in  cases  of  accident^ 

mistake,  and  fraud.    If  a  decree  were  in  all  cases  re- 

quired  to  be  given  in  a  prescribed  form  the  remedial 

justice  would  necessarily  be  very  imperfect,  and  often 

wholly  beside  the  real  merits  of  the  case.    Accident, 

mistake  and  fraud,  are  of  an  infinite  variety  in  form, 

character,  and  circamstances;   and  are  incapable   of 

being  adjusted  by  any  single  and  uniform  rule.    Of 

each  of  them  one  might  say,  MiUe  traM  vartoa  adverso 

toie  colores.    The  beautiful    character,  or    pervading 

excellence,  if  one  may  so  say,  of  Equity  Jurisprudence, 

is,  that  it  varies  its  adjustments  and  proportions,  so  as 

to  meet  the  very  form  and  pressure  of  each  particular 

case,  in  all  its  complex  habitndes.     Thus,  (to  present 

a  summary  of  what  has  been  already  stated,)  if  con- 

(  veyances  or  other  instruments  are  fraudulently  or  im- 

'-  properly  obtained,  they  are  decreed  to  be  given  up  and 

:  cancelled.'    If  they  are  money  securities,  on  which  the 

J  money  has  been  paid,  the  money  is  decreed  to  be  paid 

/    back.    If  they  are  deeds,  or  other  muniments  of  title, 

^  detained  from  the  rightful  party,  they  are  decreed  to 

'  be  delivered  up.*    If  they  are  deeds  depressed  or 

)   

1  MJtf.  PI.  Eq.  b;  Jerenif,  131. 

>  See  1  Madd.  Ch.  Ft.  SOS,  fill,  »12,  SOI ;  Mitf.  Fl.  Eq.  \,j  Jeremy, 
127, 128,  132. 

>  Uiir.  Fl.  Eq.  b;  Jeremr,  I3i. 
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Spoliated,  the  party  is  decreed  to  hold  the  same  rights, 
as  if  they  were  ia  his  possession  and  power.'  If  there 
has  been  any  undue  concealmeut,  or  misrepresentation, 
or  specific  promise  collusi^ely  broken,  the  injured  par- 
ty is  placed  in  the  same  situation,  and  the  other  party 
ia  compelled  to  do  the  same  acts,  as  if  all  had  been 
transacted  with  the  utmost  good  faith."  If  the  party 
says  nothing,  but  by  his  expressive  silence  misleads 
another  to  his  iojury,  he  is  compellable  to  make  good  the 
loss;  and  bis  own  title,  if  the  case  requires  it,  is  made 
subservient  to  that  of  the  confiding  purchaser.^  If  the 
party,  by  fraud  or  misrepresentation,  induces  anBther 
to  do  an  act  injurious  to  a  third  person,  he  is  made  re- 
sponsible  for  it*  If  by  fraud  or  misrepresentation,  he 
prevents  acts  from  being  done,  Equity  treats  the  case, 
as  to  him,  as  if  it  were  done ;  and  makes  him  a  trustee 
for  the  other.'  If  a  will  is  revoked  by  a  fraudulent 
deed,  the  revocation  is  treated  as  a  nullity."  If  a  devi- 
see obtains  a  devise  by  fraud,  he  is  treated  as  a  trustee 
of  the  injured  parties.''  In  all  these,  and  many  other 
cases  which  might  be  mentioned.  Courts  of  Equity 
undo  what  has  been  done,  if  wrong ;  and  do  what  has 
been  left  undone,  if  right 


1  Milt  PI.  Kq.  117,  lis :  Jerem;  on  Eq.  Jatisd.  B.  3,  Pu  2,  rh.  5,  ^  1, 
385,  &o. :  1  Midd.  Cfa.  Pr.  £11,  358. 

"  I  Madd.  Ch.  Pt.  909,  310  ;  1  Fnnbl.  Eq.  B.  1,  eh.  3,  ^  4,  and  noie*. 

3  1  Madd.Ctt.Pr.Sll;  1  Fonbl.Eq.  B.  1,  ch.  3,  $  4,  and  doub  (m) 
and(n.) 

*  3  P.  Will.  ISI,  note ;  Jeramr  od  Eq.  Jutisd.  B.  S,  ch.  2,  ^  1,  p.  368, 
389. 

«  1  Madd.  Ch.  Pt.  553  ;  1  Jac.  &  Walk.  06 ;  1 1  Ves.  638. 

0  1  FuQbi.  Eq.  B.  1,  ch.  1,  ^  3,  oola  (/),  p.  13 ;  Id.  B.  I,  ch.  3,  (  13, 
note  (q).  But  tee  Ambler,  B.  SIS ;  3  Bro.  Cb.  B.  156,  note;  7  Vas. 
373,  374. 

^  1  Fonbl.  Eq.  B.  1,  eh.  I,  ^  3,  noU  (/),  p.  13 ;  S  Foobl.  B.  4,  Ft.  1, 
cb.  1,  ^  3,  ajid  DOU  {g) ;  UHS.  PI.  Eq.  b;  Jetemj,  SS7. 
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S  440.  We  may  conclude  this  head  by  caHing  the 
atteotion  of  the  reader  to  the  remark,  (which  has  been 
oeoessanly  introduced  in  another  place,)  that  Conrts  of 
Equity  will  exercise  a  conpurrent  jorisdiction  with 
Courts  of  Law  in  all  matters  of  fraud,  excepting  only 
of  fraud  in  obtaining  a  wilt,  which,  if  of  retj  estate,  is 
constantly  referred  to  a  Court  of  Law  to  decide  it,  in 
the  shape  of  an  issue  of  deviaavit  vel  mm;'  and  which, 
if  of  personal  estate,  is,  ia  England,  cognizable  in  the 
Spiritual  or  Ecclesiastical  Courts.'  But,  even  in  this 
case  the  bill  may  be  retained,  to  abide  the  decision  in- 
the  proper  Court,  and  relief  be  decreed  accordmg  to 
the  event'  No  other  excepted  case  is  known  to  exist; 
and  it  is  not  easy  to  discern  the  grounds  upon  which 
this  exception  stands,  in  point  of  reason  or  principle, 
although  it  is  clearly  settled  by  authority.*  But,  where 
the  fraud  does  not  go  to  the  whole  will,  but  only  to 
some  particular  clause ;  or  where  the  fraud  is  la  unduly 
obtaining  the  consent  of  the  next  of  kin  to  the  Probate ; 
Courts  of  Equity  wilt  lay  hold  of  these  circnmstances 
to  declare  the  executor  a  trustee  for  the  next  of  kin." 


I  See  Goald  n.  Gould,  S  Story,  £.  fi37. 

"  Ante,  i)  184,  338  ;  Allen  v.  Hacpbenon,  5  Bea*.  R.  469 ;  S.  C.  on 
appeal,  I  Fhiliipi,  Ch.  R.  133. 

1  See  Ante,  ^  IBl,  note  ;  sod  Gaioee  &  Wife  e.  Chew,  3  Howard, 
Sap.  ClK.  619,  645. 

*  Ante,  ^  184,  S38,  353,  351 ;  1  Fonbl.  Eq.  B.  1,  ch.  1,  (  3,  note  {/), 
p.  13 ;  2  FodU.  Eq.  B.  4,  Pi.  1,  cb.  1,  ^  3,  and  note  (c) ;  Keriick  t>. 
Branab;,  3  Brawn,  Pail.  Cas.  358  ;  7  Bto.  Pari.  Cas.  by  Tomlina,  p.  437. 
See  Wild  e.  HobMD,  2  Vm.  &  B.  106  i  Mitf.  PI.  Eq.  by  Jeremy,  357  ; 
fiaraesler  v.  Powell,  1  Vea.  S64 ;  Id.  1 19 ;  1  Midd.  Cb.  Pr.  SOe ;  Jones 
t>.  Jonea,  7  Pilee,  R.  6S3 ;  Allen  e.  Macphenon,  1  Pbill.  Cb.  R.  133. 

s  Hltf.  PI.  Eq.  by  Jeremy,  957 ;  Bameiley  v.  Powell,  1  Yea.  984 ; 
Tueltei  e.  Pbippa,  3  Atk.  R.  300 ;  Allen  o.  HaopbeTsoD,  1  FhJIl.  Ch.  R. 
183.  In  tbia  last  case  many  of  tbe  former  dedaioDs  ara  collected  in  which 
Couda  of  Eqaity  have  granted  relief  in  cases  of  frand  in  wills.  See  the 
opinion  cited  ai  large.  Ante,  f  1S4,  note ;  and  abo  the  olhei  aathorities 
cited  in  the  same  note. 
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CHAPTER  Vin. 


$  441.  Having  disposed  of  these  three  great  heads 
of  concurreot  equitable  jurisdictioD  in  matters  of  acci- 
dent, mistake,  and  fraud,  the  undisputed  possession  of 
which  has  belonged  to  Courts  of  Equity  from  the  ear- 
liest period,  which  can  be  traced  out  in  our  juridical 
annals,  we  may  now  pass  to  others  of  a  different  and 
less  extensive  character.  We  allude  to  the  heads, 
where  the  jurisdictioD,  although  it  may  attach  upon  any 
or  all  of  the  grounds  above  mentioned,  is  not  necessa- 
rily dependent  upon  them,  and,  in  fact,  is  exercised  in  a 
variety  of  cases  where  they  do  not  apply,  upon  another 
distinct  ground,  namely,  tliat  the  subject-matter  is,  per 
se,  within  the  scope  of  equitable  jurisdiction.  Among 
these  are  Matters  of  Account,  and,  as  incident  thereto. 
Matters  of  Apportionment,  Contribution,  and  Average ; 
Liens,  Rents,  and  Profits ;  Tithes,  and  Modnses,  and 
Waste ;  Matters  of  Administration,  Legacies,  and  Mar- 
shalling of  Assets ;  Confusion  of  Boandaries ;  Matters 
of  Dower ;  Marshalling  of  Securities ;  Matters  of  Par- 
tition ;  Matters  of  Partnership ;  and,  lastly,  Matters  of 
Rent,  so  far  as  they  are  not  embraced  in  the  preceding 
head  of  Account 

(  442.  Let  us  begin  with  matters  of  Account.  One 
of  the  most  ancient  forms  of  action  aX  the  Common 
Law  is  the  action  of  Account.  Bat  the  modes  of  pro- 
ceeding in  that  action,  although  aided  from  time  to 


byGooglc 


490  EQUTTT  JXTBraPBUDENCB.  [CEL  TIIL 

time  by  statutable  provisions,  were  found  so  very  dila- 
tory, iDCODvenient,  and  unsatisfactory,  that  as  soon  as 
Courts  of  Equity  began  to  assume  jariBdiotion  in  mat- 
ters of  account,  as  they  did  at  a  very  early  period,  the 
remedy  at  law  began  to  decline ;  and,  although  some 
efforts  have  been  made  in  modern  times  to  resuscitate  it> 
it  has  in  England  fallen  into  almost  total  disuse.'  Courts 
of  Equity  have  for  a  long  time  exercised  a  general 
jurisdiction  in  all  cases  of  mutual  accounts,  upon  the 
ground  of  the  inadequacy  of  the  remedy  at  law ;  and 
have  extended  the  remedy  to  a  vast  variety  of  cases 
(such  as  to  implied  and  constructive  trusts,)  to  which 
the  remedy  at  law  never  "was  applied.'  So  that  now 
the  jurisdiction  extends,  not  only  to  cases  of  an  equi- 
table nature,  but  to  many  cases  where  the  form  of  the 
account  is  purely  legal,  and  the  items,  constituting  the 
accoant,  are  founded  on  obligations  pnrely  legal.  TTpon 
such  legal  obligations,  however,  suits,  although  not  in 
the  form  of  actions  of  Account,  yet  in  the  form  of  As- 
sumpsit, Covenant,  and  Debt,  are  still  daily  prosecuted 
in  the  Courts  of  Common  Law,"  and  legal  defences  are 


1  In  Godfrej  p.  Siondere,  {3  Wilson,  R.  73,  113,  H7,)  which  u  one  of 
the  few  miiderD  actions  of  Accoant  in  England,  Lord  Chief  Justice  Wil- 
mot  said,  (p,  1 17,)  "  I  am  glad  to  aee  this  actioD  of  Account  is  lerived  in 
tbia  Cuurt."  Mr.  Gwillim,  in  his  edition  of  Bao.  Abridg.  title,  Acctmpi, 
p.  31,  note  (a),  seemed  to  think,  that  the  aciiuDof  Aceount  did  not  dpservo 
the  character  usnally  given  of  it  Bat  the  Parli  amen  tar;  Commissi  anera, 
in  theit  seciind  Report  on  the  Common  Law,  8  Maich,  1B30,  (p.  6, 35, 86,) 
have  tio  scruple  to  admit  its  ineooTonience  and  diiaiotiness,  and  ihat  iibaa 
gone  into  disuse.  See,  also,  Buller,  N.  F.  SI7 )  S  Reeve*,  Hist,  of  the 
Law,  73,  17a.  337 ;  3  Reeves,  Hist.  L.  38S ;  4  Reevn  HUt.  L-  378  -,  Ctoa- 
aillat  c.  McCall,  5  Binn.  433  ;  3  Black.  Comm.  164. 

9  See  Corporatio^.of  Carlisle  v.  WiUon,  13  V«.  S75  ;  I  Fonbl.  Eq.  B. 
1,  ch.  1,  ^  3,  note  (/),  p.  13,  14 ;  Bae.  Abridg.  Accompt  B. 

'  Ii  was  at  one  time  doubled,  whether  an  action  of  Anumpait  would 
lie  fur  the  balanee  of  an  account,  where  there  are  itema  on  both  sidea. 
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there  brought  forward.  But  even  in  these  cases,  as  the 
Courts  possess  no  authority  to  atop  the  ordiuarj  pro- 
gress of  such  suits,  for  the  purpose  of  subjecting  the 
matters  in  dispute  to  the  investigation  of  a  more  con- 
venient tribunal  than  a  jury,  unless  the  parties  agree 
to  a  voluntary  arrangement  for  this  purpose,  the  cause 
often  proceeds  to  trial  in  a  manner  wholly  unsuitable 
to  its  real  merits.* 

{  443.  The  difficulties  in  the  modes  of  proceeding  in 
actions  of  Account,  and  the  convenience  of  the  modes 
of  proceeding  in  suits  in  equity,  to  attain  the  ends  of 
substantial  justice,  are  stated  in  an  elementary  work 
of  solid  repntation,  with  great  clearness  and  force. 
The  language  of  the  learned  author  is  as  follows : 
"  The  proceedings  in  this  action  being  difficult,  dilatory 
and  expensive,  it  is  now  seldom  used,  especially  if  the 
party  have  other  remedy,  as  Debt,  Covenant,  Case ;  or 
if  the  demand  be  of  consequence,  and  the  matter  of  an 
intricate  nature  ;  for,  in  such  case,  it  is  more  advisable 
to  resort  to  a  Court  of  Equity,  where  matters  of  accompt 
are  more  commodiously  adjusted,  and  determined  more 


But  it  i*  now  rail;  eaUblUbed  that,  bowerei  nnmeiooB  the  itemB  mij  be, 
■till,  if  there  appears  an;  thing  doe  on  one  side,  an  action  o(  AsaumpBit 
will  lie  far  the  balance.  Tomkina  v.  Willibear,  5  Taunt.  R.  431 ;  S.  C. 
1  Marah,  R.  115,  and  the  casea  there  cited;  S  Saand.  1S7,  WilliamB'a 
note  (d).  The  uae  of  the  old  action  of  Account  is  there  said  to  be,  where 
iha  plaintiff  waniB  an  account,  and  cannot  gixe  eiidence  of  hia  right  with- 
oot  it.    lb. 

1  3  Pari.  Common  Law  Rep.  IB30,  p.  SS,  90 ;  Wilkin  v.  Wilkin,  Salk. 
9;  3  Black.  Comm.  184.  — The  Parliamentary  Commiaaionera,  in  their 
aeoond  Raport  on  the  Common  Law,  (8  March,  1830,  p.  SB,)  piopoaed  to 
infeet  the  Coorta  of  Common  Law  with  power  to  refer  such  accoanta  to 
anditora  in  aneh  caaea ;  a  inggeatioa,  which  baa  since  been  adapted  ;  as, 
indeed,  it  had  b«en  adopted  before  in  aomo  of  the  American  Staiea.  See 
Duncan  tr.  Logan,  3  Johna.  Ch.  R.  361 ;  .Act  of  Blaawchoaeila,  SOth  Feb. 
ISIS,  ch.  143. 
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advantageously  for  both  parties ;  the  plainlifif  being 
entitled  to  a  discovery  of  books,  papers,  nod  the  defend- 
ant's oath ;  and,  on  the  other  hand,  the  defendant  being 
allowed  to  discount  the  sums  paid  or  expended  by  him; 
to  discharge  himself  of  sums  under  forty  shillings  by 
his  own  oath ;  and  if  by  answer  or  other  writing  he 
charges  himself,  by  the  same  to  discharge  himself,  which 
will  be  good,  if  there  be  no  other  evidence.  Farther, 
all  reasonable  allowances  are  made  to  him ;  and  if  alter 
the  accompt  is  stated,  any  thing  be  due  to  him  upon  the 
balance,  he  is  entitled  to  a  decree  in  his  favor."^ 

§  444.  To  expound  and  justify  the  truth  of  these 
remarks,  it  may  be  -well  to  take  a  short  review  of  the 
old  action  of  Account,  and  to  see  to  what  narrow  bound- 
aries it  was  con&ned,  and  by  what  embarrassments  it 
was  surrounded. 

§  445.  At  the  Common  Law,  an  action  of  Account 
lay  only  in  cases  where  there  was  either  a  privity  in 
deed,  by  the  consent  of  the  party,  as  against  a  bailiff 
or  receiver  appointed  by  the  party,  or  a  privity  in  law, 
ex  provisione  kffis,a3  against  a  guardian  in  socage."  Ad 
exception,  indeed,  or  rather  an  extension  of  the  rule, 
was,  for  the  benefit  of  trade  and  the  advancement  of 
commerce,  allowed  in  favor  of  and  between  merchants ; 
and,  therefore,  by  the  Law  Merchant,  one  naming  him- 
self a  merchant  might  have  an  account  against  another, 
naming  him  a  merchant,  and  charge  him  as  receiver.^ 


1  Bae.  Abridg.  Aecompt.  See,  t1»,  I  Kq.  Abridg.  p.  5,  note  (a) ;  Anon. 
1  Vem.  SB3 ;  Wicherlj  p.  Wicherlj,  1  Vem.  *70 ;  Manhfield  v.  Weslon, 
9  Vera.  176. 

■  Co.  Liu.  90  &;  Id.  173  a;  3  Fonbl.  Eq.  B.  S,  ch.  7,  ^6,  and  ooM; 
Bae.  Abridg.  Accompt  A ;  Com.  Dig.  Aceompt  A  1 ;  S  Inai.  379. 

3  Co.  Liu.  173  a  ;  Earl  of  SeTODahira'a  Caoe,  11  Co.  R,  69. 
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Bat,  in  truth,  in  almost  every  snpposable  case  of  this 
sort,  there  was  an  established  privity  of  contract  With 
this  exceptioQ,  however,  (if  such  it  be,)  the  action  was 
strictly  coDBoed  to  bailifls,  receivers,  and  guardians  in 
socage.'  So  strictly  was  this  privity  of  contract  con- 
strued, that  the  action  did  not  lie  hy  or  against  execu- 
tors and  administrators.  The  Statute  of  13th  of  Edw. 
HI.  ch.  23,  gave  it  to  the  executors  of  a  merchant ;  the 
Statute  of  25th  of  Edw.  m.,  ch.  6,  gave  it  to  the  execu- 
tors of  execotors ;  and  the  Statute  <^  31st  of  Edw.  IIL, 
ch.  11,  to  administrators.'  Bnt  it  was  not  until  the 
Statute  of  3d  and  4th  of  Anne,  ch.  16,  that  it  lay 
against  executors  and  administrators  of  guardians,  bai- 
liffi,  and  receivers.' 

§  446.  Bnt  in  all  cases  of  this  latter  sort,  although 
there  was  no  remedy  at  the  Common  Law,  yet  a  bill  in 
Equity  might  be  maintained  for  an  account  against  the 
personal  representatives  of  guardians,  bailiff,  and  re- 
ceivers ;  and  such  was  the  usual  remedy  prior  to  the 
remedial  Statute  of  Anne.*  And  no  action  of  Account 
lay  at  the  Common  Law  against  wrong-doers  j'  or  by 
one  joint  tenant,  or  tenant  in  common,  or  his  executors 
or  administrators,  against  the  other,  as  bailiff,  for  receiv- 
ing more  than  his  share ;  or  against  his  executors  or 
administrators,  unless  there  was  some  special  contract 


1  BuUer'B  N.  P.  197;  1  Eq.  Abridg.  £,  doU  (a)  ;  2  Foabl.  Eq.  B.  3, 
ch.  7,  if  6,  sod  Dols  (n)  ;  Co.  Litt.  173  a ;  3  last.  379 ;  Sargeat  u.  Panou, 
IS  M8S».  R.  149. 

B  Co.  Litt.  OD  a  ;  S  Fonbl.  Eq.  B.  S,  eh.  7,  (  6,  wi  note  (n). 

3  Ibid. ;  Bull.  N.  P.  137 ;  EfttI  of  DeTonshire's  Cms,  11  Co.  R.  69. 

*  3  Fonbl.  Eq.  B.  3,  eh.  7,  (  6,  nol«  (n)  ;  1  £q.  Abiidg.  S,  note  (a). 

B  Bac.  Abridg.  Accompt  B.  —  We  ibBll  presently  gee  that  Coatta  of 
Equity  frequenllj  adminisUt  relief  in  caaes  of  Aoeoiint  against  wrong- 
doets.  See  Bao.  Abiidg.  Accompt  B. ;  Bouoqaet  v.  Duhwood,  Caa.  T. 
Talb.  3B,  41. 

aq.  ras.  —  yol.  i.  48 
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between  them,  whereby  the  one  made  the  other  his 
bailifT;  for  the  relatioa  itself  was  held  not  to  create  any 
privity  of  contract  by  operation  of  law.'  This  defect 
was  afterwards  cured  by  the  Statute  of  3d  and  4th  of 
Anne,  ch.  16."  The  Common  Law  was  strict,  as  to  who 
was  to  be  accounted  a  bailiff  or  receiver ;  for  a  baiUff 
was  understood  to  be  one  who  had  the  administration 
and  charge  of  lands,  goods,  and  chattels,  to  make  the 
best  benefit  for  the  owner,  and  against  whom,  therefore, 
an  action  of  Account  would  lie  for  the  profits,  which  he 
had  made,  or  might,  by  his  industiy  or  care,  have 
reasonably  made ;  his  reasonable  charges  and  expenses 
being  deducted.'  A  receiver  was  one,  who  received 
money  to  the  use  of  another  to  render  an  account ;  but 
upon  his  account  he  was  not  allowed  his  expenses  and 
charges,  except  in  the  case  of  merchant  receivers.  And 
this  exception  was  provided  (as  it  was  said)  by  the  law 
of  the  land  in  favor  of  merchants,  and  for  the  advance- 
ment of  trade  and  traffic.^  So  that  it  wlU  be  at  once 
perceived  from  these  cases,  (and  many  others  might  be 
mentioned,)'  that  the  remedy  at  the  Common  Law  was 
very  narrow ;  and,  although  it  was  afterwards  enlarged, 
that  would  not  of  itself  displace  the  jorisdiction  origin- 
ally vested  in  Courts  of  Equity. 


1  Co.  Lin.  l?a,  and  Hug.  note  (B) ;  Co.  lilt.  186  a,  119  i,  and  Ea^. 
note  (63) ;  Wheeler  v.  Horae,  Willea,  B.  SOB  ;  3  Faobl.  Eq.  B.  3,  ch.  7, 
^  6,  note  (n) ;  Baa.  Abridg.  Accompt  A. ;  1  SiDod.  R.  216,  Williama'a 

3  Ibid. ;  3  Black.  C<»ani. 

3  Co.  Lilt.  179  a ;  3  Foabl.  Eq.  B.  2,  oh.  7,  ^  6,  and  note  (n). 

*  Co.  Litt  17«  0. 

■  SeeBac.  Abridg.  Aecompl  B.,  C;  Com.  Dig.  Accompt  A.,  B.,  D.  ^ 
3  BeevM,  Hiat.  L.  837,  338,  339  ;  3  BeeveB,  Hist.  L.  75 ;  4  Beeves,  Biit 
L.  888. 
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§  446  a.  Iq  the  next  place,  as  to  the  modes  of  pro- 
ceeding ID  actions  of  Account.  At  the  Ck)mmon  Law, 
before  either  the  Statute  of  Marlebridge,  ch.  23,  or  of 
Westminister  2d,  ch.  11,  there  were  two  methods  of 
proceedings  against  an  accountant ;  one,  by  which  the 
party,  to  whom  be  was  accountable,  might,  by  consent 
of  the  acconntant,  either  take  the  account  himself,  or 
assign  an  auditor  or  auditors  to  take  it;  and  then  hare 
his  aetioQ  of  Debt  for  the  arrearages';  or,  in  more 
modem  times,  an  action  on-  the  Case,  oi  Insimul  compu- 
iaeseni.  And  the  accountant,  if  aggrieved,  might  have 
bis  writ  of  Ih:  parte  iaU»,  to  reexamine  the  account  in 
the  Elxchequer.  The  other  proceeding  of  the  plaintiff 
was,  ia  the  first  instance,  by  way  of  a  writ  of  Account 
The  process,  by  which  ihis  latter  remedy  might  be 
made  more  efiectual,  is  particularly  desoribed  in  the 
Statute  of  Marlebridge,  and  the  Statute  of  Westminster 
2d,  upon  which  it  is  unnecessary  to  dwell.' 

J  447.  In  the  action  of  Account,  there  are  two  dis- 
tinct courses  of  proceeding.  In  the  first  place,  the 
party  may  interpose  any  matter  in  abatement  or  bar  of 
the  proceeding ;  and,  iif  he  fails  in  it,  thea  there  is  an. 
interlocutory  judgment,  that  he  shall  account  {Quod 
compviet)  before  auditors.'  After  this  judgment  is 
entered,  it  is  the  duty  of  the  Court  to  assign  auditors, 
who  are  armed  with  authority  to  convene  the  parties 
before  them,  de  die  in  diem,  at  any  time  or  place  they 
shall  appoint  until  the  aocoanting  is  determined.  The 
time  by  which  the  account  is  to  be  settled  is  prefixed 
by  the  Court    But,  if  the  account  be  of  a  long  or 


1  Com.  Big.  Accompt  A.  ind  note  (o) ;  3  Reeres,  Hut  Law,  76,  76. 
9  8  Bliek.  Camm.  164  ;  O'Coddbi  v.  Spaight,  1  Sch.  &  Lefr.  809. 
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confused  natare,  the  Goart  will,  upon  the  application  of 
the  parties,  enlarge  the  time.  In  taking  the  account^ 
the  auditors  in  an  action  of  Account  at  the  Common 
Law  coold  not  administer  an  oatfa,  except  in  one  or  two 
particular  cases.  Bat^  under  the  Statute  of  3d  and 
4th  Anno,  ch.  16,  the  auditors  are  empowered  to  ad- 
minister an  oath,  and  examine  the  parties  touching  the 
matters  in  question,  in  cases  within  that  act.' 

§  448.  If,  in  the  progress  of  the  cause  before  the 
auditors,  when  the  items  are  saccessively  brought 
under  review,  any  controversy  should  arise  before  the 
auditors,  as  to  charging  or  discharging  any  items,  the 
parties  have  a  right,  if  the  points  involve  matters  of 
&ct,  to  make  up  and  join  issues  upon  such  items  re- ' 
spectively ;  and,  if  the  points  involve  matters  in  law, 
they  have  a  right  in  like  manner  to  put  in  and  join  de- 
murrers upon  each  distinct  item.  These  issues,  when 
so  made  up,  are  to  be  certified  by  the  auditors  to  the 
Court ;  and  then  the  matters  of  law  will  be  decided  by 
the  Court;  and  the  matters  of  fact  will  be  directed  to 
be  tried  by  a  jury,  after  which  the  accounts  are  to  be 
settled  by  the  auditors  according  to  the  results  of  these 
trials.  From  this  circumstance  the  proceedings  before 
the  auditors  are  often  tedious,  expensive  and  inconve- 
nient' And,  indeed,  as  different  points  both  of  fact 
and  law  may  arise  in  different  stages  of  the  suit,  and 
in  different  examinatians  before  the  auditors,  as  well 
alter  as  before  such  issues  have  been  joined  and  tried. 


»  Co.  Liu.  Iflfl,  and  Harg.  note  (83)  j  Wheeler  v.  Home,  Willes,  B. 
SOe,  210 ;  1  Selwin,  N.  F.  6  i  BoUec,  N.  P.  137 ;  B*o.  Abhdg.  Wager 
of  Law,  C. 

■  Ex  parte  parte  Bax,  3  Vea.  8S8;  Bac.  Abridg-  Aeeompt  P. ;  Ball. 
N.  P.  137,  136  ;  Croiuillu  v.  MoCall,  5  Btnn.  433 ;  Com.  Dig.  Aeeompt 
E.  11 ;  Yalfettoo,  R.  SOS,  HelMiri  doU  (1). 
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it  oaght  not  to  be  siirprisia^  that  the  cause  should  be 
procraBtiaated  for  a  great  length  of  time,  by  its  trai)- 
sitiou  from  one  tribuual  to  another,  for  the  various  pur- 
poses incident  to  a  due  settlement  of  its  merits.  And 
besides  these  difficulties,  there  are  many  actions  of  Ac- 
count in  which  the  defendant  may  wage  his  law,  and 
thus  escape  from  answering  his  adversary's  claim.* 

$  449.  This  sammary  view  of  the  modes  of  proceed- 
ing iu  the  action  of  Account  is  sufficient  to  show,  that 
it  was  a  very  nnQt  instrument  to  ascertain  and  adjust 
the  real  merits  of  long,  complicated,  and  cross  accounts. 
In  the  first  place,  it  was  inapplicable  to  a  vast  variety 
of  cases  of  equitable  claims,  of  constructive  trusts,  of 
fraaduleat  contrivances,  and  of  tortious  misconduct* 
In  the  next  place,  there  was  a  want  of  due  power  to 
draw  out  the  proper  proofs  from  the  party's  own  con- 
science ;  so  that  if  evidence  aUunde  was  uaattalnable, 
there  was,  an^  there  could  be,  no  effective  redress.* 
And  it  has  been  well  observed  by  Mr.  Justice  Black- 
stone,  tha^  notwithstanding  all  the  legislative  provi- 


1  Com.  Dig.  PlMi/«r,  S  W.  46;  Co.  Lilt.e0b;  lb.  305  6;  9  Sinnd. 
Rep.  65  a ;  An^et'B  Cue,  Cio.  Elix.  679 ;  Bao.  Abiidg.  Wager  of  Lao, 
D.,G. 

>  See  1  FodU.  B-  1,  ch.  I,  ^  3,  note  (/),  p.  13, 11 ;  3  FoDbl.  Eq.  B.  3, 
cb.  7,  ^  67. 

<  Mt.  Cliincalloi  Kent,  in  Dancu  v.  L;on,  (3  Johns.  Ch.  B.  361,)  etii, 
"I  Imts  not  been  ible  to  find  any  good  reuoD,«hj  that  action  [Aeoouot] 
has  BO  totally  filles  iato  dianee,"  BcaiBiiing,  as  a  gtoand  of  hii  reniaik, 
that  "  in  that  acUoD  the  auditors  have  all  the  reqqieite  powen ;  for  they 
ean  compel  the  parties  to  aeoount,  and  be  examined  andei  oath."  If  what 
is  staled  in  the  text  be  eonect,  it  is  manifest,  that  the  aelion  of  Account, 
as  administered  in  England,  cannot  be  admitted  to  be  an  eqairalent  for  a 
CoDtt  of  Equity.  It  la,  perhapa,  uncertain,  nbethet  the  learned  Chancel- 
lot  did  not  mean  to  confine  hia  remarks  to  tfao  actual  state  of  the  action  in 
New  York.  See  on  this  point  the  opinion  of  the  oame  learned  Judge,  ia 
Ladlow  11.  Simond,  2  Cain.  Caa.  Eir.  53,  63. 
43" 
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sions  in  aid  of  the  Common  Law  action  of  Account, 
"  It  is  found  by  experience,  that  the  most  ready  and 
effectaal  way  to  settle  these  matters  of  accoant  is  by  a 
bill  in  a  Court  of  Equity,  where  a  discovery  may  be 
had  on  the  defendant's  oath,  without  relying  merely  on 
tiie  eTidence,  which  the  plaintiff  may  be  able  to  pro- 
duce."' 


1  3  Bluk.  Comm.  164 ;  ants,  ^  67.  Lord  Redesdala,  ia  Attorney- 
General  n.  Mayor,  tte.  of  Dublin,  1  Bligh,  R.  N.  S,  336,  337,  giTes  a 
.  aanumry  atdleDMnt  of  the  old  actioo  of  ueount,  and  of  the  reaeons  of  its 
diseoDtiDuiDoe.  He  said,  "  There  haa  not  been  ia  ibia  caaa  a  suffieient 
infOBtigation  of  the  anoient  law  aod  pnolice  oa  the  subject  of  accoaot. 
It  aeemi  to  h&TB  been  conceifed,  that  the  common  law  had  provided  auffi- 
dent  meaoa  for  calliDg  to  aceoant  all  penoas  liable  lo  accoant.  Bat  it 
was  found  by  expenence,  that  Qie  writ  of  accoaot  wae  a  very  impeifeot 
and  ineSctent  mode  of  proceeding.  In  the  case  of  an  individual  there  can 
be  no  doabt,  that  if  a  person  had  received  the  rents  of  an  estate  belongiog 
to  a  minor,  for  which  be  would  be  aOBonntable,  ihe  law  provided  a  writ  to 
call  such  person  to  account,  and  to  compel  payment  of  what  should  be 
fbond  dae  upon  the  accoant.  Yet  it  b  every  day's  ^actice,  allbough  the 
common  law  has  provided  this  remedy,  for  Coarta  of  Equity  to  rake  upon 
themaelves  the  investigation  of  BccouDla  on  behalf  of  infknts  auing  by 
their  next  friends.  The  writ  of  account  at  common  law  did  noi  exclude 
bat  rather  was  •opetseded  by  the  jorisdietioa  of  the  Courte  of  Equity  on 
this  snbject ;  because  the  proceeding  ia  equity  was  foend  to  be  the  more 
eonvenient  mode  of  calling  partiea  to  aceonnt,  —  psfily  oa  acoouat  of  the 
diffiooHy  attending  the  process  under  the  old  writ  of  aceoant,  but  chiefly 
firom  the  advantage  of  compelling  the  party  to  account  npon  oath,  according 
todiepracticeofCourta  of  Equity.  There  is,  on  this  subject,  a  writ  ia  the 
Register,  (Reg.  Brev.  p.  13S,)  which  recites,  that  the  King  had  been  given 
to  nnderstaud  that  his  predeMesors  had  gruied  certain  rates  oa  all  mer- 
ebandiee  bronght  ioto  a  town,  to  be  applied  to  the  walling  of  the  town ; 
and  the  inhabilanis  having  oomplained  that  the  rates  ooUeoted  had  not 
been  duly  applied,  the  writ  proceeds  in  the  nature  of  a  oommiseion  for 
taking  the  aoooant.  Under  such  oireumstaoees,  ao  laformatioD  at  this 
moment  would  lie  at  the  suit  of  the  Attorney-General,  for  taking  snch 
aoeount.  The  prsetice  of  proceeding  by  information  rather  than  by  the 
writ  of  aeeoonl,  has  prevailed,  in  oonseqoeoce  of  the  difficulty  of  proceed- 
ing under  the  wriL  That  persons  under  snch  oiTcDmstaacee  shuuld  be 
rendered  aceonntable  by  virtue  of  the-  writ,  ia  said  to  be  according  to  the 
law  and  custom  of  England." 
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$  460.  Courts  of  Equity,  ia  suits  of  this  nature, 
proceed,  in  many  respeots,  in  analogy  to  what  is  done 
at  law.  The  canee  is  referred  to  a  master,  (acting  as 
an  auditor,)  before  whom  the  account  is  taken,  and  he 
is  aimed  with  the  follest  powers,  not  only  to  examine 
the  parties  on  oath,  but  to  make  all  the  inquiries  by  tes- 
timony under  oath,  and  by  documents,  and  books,  and 
Touchers,  to  he  produced  by  the  parties,  which  are 
necessary  for  the  due  administration  of  justice.  And 
when  his  report  is  made  to  the  Court,  any  objections 
which  have  been  made  before  the  master,  and  any  ex- 
ceptions taken .  to  his  report,  may  be  reexamined  by 
the  Court  at  the  instance  of  the  parties,  and  the  whole 
case  is  moulded,  as  ex  tBqm  et  bono  may  be  required.^ 
The  Conit  may,  besides,  bring  all  the  proper  parties  in 
interest  before  it,  where  there  are  different  parties  con- 
cerned in  interest ;  and,  if  any  doubt  arises  upon  any 
particular  demand,  it  may  direct  the  same  to  he  ascer- 
tained by  an  issue  and  verdict  at  law.^  So  that  there 
cannot  be  any  real  doubt  that  the  remedy  in  Equity,  in 
cases  of  account,  is  generally  more  complete  and  ade> 
quate  than  it  is  or  can  be  at  law.' 

k  451.  This  has,  accordingly,  been  considered  in 
modem  times,  as  the  true  foundation  of  the  jurisdiction.* 
Mr.  Justice  Blackstone  has,  indeed,  placed  it  upon  the 
sole  ground  of  the  right  of  Courts  of  Equity,  to  com- 
pel a  discovery, —  "For  want"  (said  he)  "  of  this  dia- 

1  Ex  parte  Bu,  Q  Tea.  386. 

•  I  Eq.  Abridg.  A,p.  6,  note  (a). 

)  See  Mitfbrd  on  PI.  Eq.  by  Jeieray,  130  ;  Corpontteo  of  Culiale  v. 
Wileon,  13  VeB.  5178,  979 ;  mote,  f)  87. 

*  Jeramjr  on  Eq.  Jorisd.  B.  3,  Ft.  9,  eh.  S,  p.  504  ;  Milf.  PI.  Eq.  hj 
Jsremj,  130 ;  Ludlow  v.  Simond,  3  Cain.  En.  3S,  SS ;  BathboDe  v.  War- 
ren, 10  Johns.  B.  MS,  B96 ;  Foet  v.  Eimberly,  9  Johna,  B.  493 ;  Bdbcui 
V.  Ljon,  3  Johiw.  Ch.  B.  301. 
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coveiy  at  law,  the  Courts  of  Equity  have  acquired  a 
concurrent  jurisdiction  with  every  other  Court  in  mat- 
ters  of  account" '  But  this,  although  a  strong,  yet  is 
not  the  sole  ground  of  the  jurisdiction.  The  whole 
machiaery  of  Courts  of  Equity  is  better  adapted  to  the 
purpose  of  an  account  in  general ;  and  in  masy  cases, 
independent  of  the  searching  power  of  discovery,  and 
supposing  a  Court  of  Law  to  possess  it^  it  would  be 
impossible  for  the  latter  to  do  entire  justice  between 
the  parties ;  for  equitable  rights  and  claims,  not  cogni- 
zable at  law,  are  often  involved  in  the  contest*  Lord 
Kedesdale  has  justly  said,  that  in  a  complicated  acconnt^ 
a  Court  of  Law  would  be  incompetent  to  examine  it  at 
Msi  Priua,  with  all  the  necessary  accuracy.'  This  is 
the  principle  on  which  Courts  of  Equity  constantly  act, 
by  taking  cognizance  of  matters,  which,  though  cogni- 
zable at  law,  are  yet  so  involved  with  a  complex  ac- 
count, that  it  cannot  be  properly  taken  at  law ;  and 
until  the  result  of  the  account  is  known,  the  justice  of 


1  3  Black,  Comm.  437.  See,  alao,  1  Fonbl.  £q.  B.  1,  oh.  1,  t)  3,  note 
[/),  p.  13.  —  Mr.  Fonblftoque,  too,  Kema  to  conHidei  tbai  the  greater 
poTtion  of  the  eonearrent  jurisdiction  of  Couite  of  Eqaitj  itande  upon  a 
■iutilu  gronnd ;  foi  be  u;s,  thtt  the  Court*  of  Eqnitf^  hivln;  uqaiied 
cogniianee  of  the  aait,  fot  the  parpoaei  of  dieeoveiy,  wjll  entert&in  it  for  ■ 
the  purpose  of  telief,  in  most  cases  of  Fraud,  Aceooot,  Accident,  and 
Belief.  1  Fonbl.  Eq.  B.  1,  eh.  1,  ^  3,  note  (/),  p.  IS.  This  might  jastifr 
the  jurisdiotion  ;  but  it  does  not  appear  to  me  to  iachide  the  whole  ground, 
on  which  it  is  maintuoable.  Mr.  Jostice  Blaokatone  also  traces  to  the 
■ame  compnlsiTe  power  of  discover;,  the  jarisdiction  of  Coarts  of  Equity 
in  all  maiteis  of  fraud.  3  Black.  Comm.  439.  Thia,  aa  the  original  oi 
■ole  ground  for  the  jurisdiction  in  matters  of  ftand,  admits  of  still  more 
question. 

s  Ante,  ^  67. 

3  O'Connor  v.  Spaight,  I  Sch.  &  Lefr.  309.    See  White  v.  Williami, 
8  Tea.  193 ;  Mitf.  Eq.  PI.  by  Jetemy,  119, 130. 
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the  ca36  cannot  appear.^  Matters  of  acconnt  (he  has 
added)  may,  indeed,  be  made  the  subject  of  an  action; 
bat  an  acconnt  of  this  sort  is  not  a  proper  subject  for 
this  mode  of  proceeding.  The  old  mode  of  proceeding 
upon  the  writ  of  Acconnt  shows  it  The  only  judgment 
was,  that  the  party  should  account,  and  then  the  ac- 
count was  taken  by  the  auditors.  The  Court  never 
went  into  it.* 

}  452.  It  is  not  improbable,  that  originally,  in  cases 
of  account,  which  might  be  cognizable  at  law.  Courts 
of  Equity  interfered  upon  the  special  ground  of  acci- 
dent, mistake,  or  fraud.  If  so,  the  ground  was  very 
soon  enlarged,  and  embraced  mixed  cases,  not  goTemed 
by  these  matters.  The  Courts  soon  arrived  at  the  con- 
clusion, that  the  true  principle,  upon  which  they  should 
entertain  snits  for  an  account,  in  matters  cognizable  at 
law,  was,  that  either  a  Court  of  Law  could  not  give 
any  remedy  at  all,  or  not  so  complete  a  remedy  as 
Courts  of  Equity.  And  the  moment  this  principle  was 
adopted  in  its  just  extent,  the  concurrent  jurisdiction 
became  almost  universal,  and  reached  almost  instanta- 
neously its  present  boundaries.* 

5  453.  In  virtue  of  this  general  jurisdiction  in  mai> 
tors  of  account,  Courts  of  Equity  exercise  a  very  ample 
authority  over  matters  apparently  not  very  closely  con- 
nected with  it,  but  which  natnrall^,  if  not  necessarily, 
attach  to  such  a  jurisdiction.  Mr.  Justice  Blackstone 
has  said,  "As  incident  to  acconnts,  they  take  a  concur- 
rent cognizance  of  the  administration  of  personal  assets ; 


1  O'Connor  ■>.  Spaig-bt,  I  Sch.  St  Letr.  309 ;  U.  SOS ;  Miif.  PI.  £q.  iy 
Jnetaj,  120;  Jeramjr  on  £q.  Jurisd.  B.  3,  Ft.  S, eh.  5,  p.  SQ4. 
3  Ibid. ;  Cooper,  Eq.  PI.  134. 
3  Ante,  ^  S7  ;  CorpontioD  of  Culiele  c.  WUmk),  13  Yes.  S7B. 
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coQseqaentlj,  of  debts,  legacies,  tha  distnbation  of  the 
residue,  and  the  ooDdact  of  executors  and  admioistra- 
tors.  As  incidoDt  to  accouDts,  they  also  take  the  con- 
Gurreut  jurisdiction  of  tithes,  and  all  questions  relating 
thereto ;  of  all  dealiogs  in  partnership,  and  many  other 
mercantile  trausactions ;  and  so  of  bailiff,  factors,  and 
receivers.  It  would  be  endless  to  point  out  all  the 
several  avenues  in  human  affairs,  and  in  this  commer- 
cial age,  which  lead  to  or  end  in  accounts."^  But  it  is 
far  from  being  admitted,  that  the  sole  origin  of  Equity 
Jurisdiction  on  these  subjects,  arises  from  this  source. 
It  is  one,  but  not  the  sole  eonrce.  In  many  of  these 
cases,  as  well  as  in  others,  which  will  hereafter  be  con- 
sidered, in  which  accounts  may  be  taken,  as  incidents 
to  the  relief  granted^  there  are  .other  distinct  if  not 
independent  sources  of  jurisdiction ;  and  especially  one 
source,  which  is  the  peculiar  attribute  of  Courts  of 
Equity,  the  jurisdiction  over  truBts  not  merely  express, 
but  implied  and  constructive.* 

S*  454. .  One  of  the  most  difficult  questions,  arising 
under  this  head,  (and  which  has  been  incidentally  dis- 
cussed in  another  place,)'  is  to  ascertain  whether  there 
are  any,  and,  if  any,  what  are  the  true  boundaries  of 
Equity  Jurisdiction  In  such  matters  of  account,  as  are 
cognizable  at  law.  We  say  cognizable  at  law ;  for, 
wherever  the  account  stands  upon  equitable  claims,  or 
has  equitable  trusts  attached  to  it^  there  is  no  doubt 
that  the  jurisdiction  is  absolutely  universal,  and  wilh- 
ont  exception ;  since  the  party  is  remediless  at  law.*. 


>  3  Blaeh.  Comra.  437. 

>  Jeremy  on  Eq.  iarM.  B.  3,  Pi.  3,  ch.  6,  p.  69S,  623,  543  ;  1  FonU. 
£q.  B.  1,  ch.  I,  ^  8,  note  </) ;  8  Foobl.  Eq.  B.  2,  eh.  7,  i  S,  and  noiea. 

'  Ante,  ^67. 

*  Jeremy  on  Eq.  Jaried.  B.  3,  Pt  S,  eh.  6,  p.  MM,  SOS,  506. 
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$  465.  But  ia  cases  where  there  is  a  remedy  at  law, 
there  is  no  small  confuaidn  and  dilHcalty  io  the  antho- 
rities.  The  jurisdiction  in  matters  of  this  sort  has 
been  asserted  to  he  maintainable  upon  two  grounds, 
distinct  in  their  own  nature,  and  yet  often  running  into 
each  other.'  In  the  first  place  it  has  been  asserted, 
that  where,  in  a  matter  of  account,  the  party  seeks  a 
discovery  of  facts,  and  these  appear  upon  his  hill  to  be 
material  to  his  right  of  recovery ;  there,  if  the  answer 
does,  in  fact,  make  a  discovery  of  such  material  facts, 
(for  it  would  be  no  ground  of  jurisdiction  if  the  dis- 
covery failed,)'  the  Court  having  once  a  rightful  juris- 
diction of  the  cause,  ought  to  proceed  to  give  relief,  in 
order  to  avoid  multiplicity  of  suits.^    And  this  plain 


1  See  Ante,  ^  B4  to  69,  and  note  (1)  to  ^  69 ;  Cotponiion  of  Carliele  v. 
Wilson,  13  Vu,  S7B,  379.  —  Lord  ChiDoelloi  Enkine,  in  CorporatioD  of 
Carlisle  ti.  Wilson,  13  Vea.  S78,  379,  maintaiDtd  the  conouneut  jurisdic- 
tion of  (^oans  of  Eijaity,  in  mattera  of  account,  to  a  vei;  broad  extent. 
He  said :  "  The  principle  opon  nhieh  Conria  of  Equity  origioallj  enlei- 
tained  avita  for  ao  acconnt,  where  ilie  party  had  a  legal  tide,  is,  that, 
though  he  might  anppoit  a  aait  at  law,  a  Cooit  of  Law  either  cannot  give 
a  lemedy,  oi  cannot  give  so  complete  a  remedy  aa  a  Coon  of  Equity ;  and 
by  degrees.  Courts  of  Equity  asaumed  a  eoneuirent  juriadiction  in  cases  of 
Account :  for  it  cannot  be  maintained,  that  ihia  Court  interferes,  only 
when  no  remedy  can  he  had  at  law.  The  cootrary  ia  notorioua."  —  "  The 
proposition  asserted  against  thia  bill  is,  that  this  Court  ought  to  lefiiBe  to 
interfere,  by  directing  an  acconnt,  if  an  action  for  money  had  and  received, 
01  an  indebitatua  aasumpait,  eaa  be  maintained.  Thatproposiiion  cannot  be 
maintaioed,"  &c. — "  1  he  propoaition  is,  not  that  an  account  may  be  de- 
creed iu  etery  case,  where  au  action  for  money  had  and  leeeived,  or  indeb- 
itaioB  aaaompsit,  may  be  bioaght  (and  eeitainly,  indebitatus  asaumpail  lies 
fortolla)  ;  but  that,  where  Uiesobject  cannot  be  so  welliuTestigatedin  tlioae 
actions,  ihia  Conit  exercieee  a  aound  discretion  in  decreeing  an  account." 
See  what  was  said  by  M'.  Vice- Chancellor  Wigtam  in  Peaice  v.  Cress- 
wkk,  3  Hare,  B.  386,  393,  cited  Ante,  ^Bik,  note. 

9  A  nte,  ^  71,  74  ;  Bnaiell  o.  Clatke'a  Ex'rs,  7  Ciatiofa,  69 ;  Duwtddie 
e.  Bailej,  6  Ves.  UO,  HI. 

3  Kyle  P.  Baggie,  1  Jac.  &  Walk.  337. 
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ground  is  asserted  by  the  learned  aaihor  of  the  Trea- 
tise of  Equity,  ia  a  passage  already  cited ;  and  it  has 
been  often  maintained  in  the' English  Courts  of  Equity.' 
But,  (as  we  hare  already  seen)*  there  are  other  author- 
ities in  the  English  Courts,  which  conflict  with  this  doc- 
trine ;  and  which,  without  attempting  to  lay  down  any 
tuleforapractioal  discrimination  as  to  cases  within,  and 
cases  without  the  jurisdiction,  seem  to  deliver  orer  the 
subject  to  interminable  doubts.' 

§  456.  The  doctrine  now  generally  (perhaps  not  uni- 
Tersally)  held  in  America,  is,  (as  we  have  seen,/  that 
in  all  cases  where  a  Court  of  Equity  has  jurisdiction 
for  discovery,  and  the  discovery  ia  effectual,  that  be- 
comes a  sufficient  foundation,  upon  which  the  Court 
may  proceed  to  grant  full  relief.  In  other  words, 
where  the  Court  has  legitimately  acquired  jurisdiction 
over  the  cause  for  the  purpose  of  discovery,  it  will,  to 
prevent  multiplicity  of  suits,  entertain  the  suit  also  for 
relief.' 


1  1  Foabl.  Eq.  B.  1,  eh.  I,  ^  3,  note  (J) ;  Ante,  ^  64,  66 ;  3  Fonbl. 
Eq.  B.  6,  cb.  3,  ^  0  ;  Lm  v.  AIstMi,  1  Bra.  Ch.  R.  195, 106 ;  Barker  v. 
Dade,  6  Ves.  688  ;  Cotpotation  of  Cttrlitle  v.  Wilton,  13  Tea.  378,  370. 

3  Ante,  ^64  1,65,66;  1  Fonbl.  Eq.  B.  1,  ch.  3,  now  (/)  ;  nate(r),- 
Paikei  e.  Dee,  9  Ch.  Cn.  SOO,  901 ;  1  Eq.  Abiidg.  A.,  p.  5 ;  3  Eq. 
Abridg.  A.,  p.  4 ;  R;Ie  p.  Haggle,  1  Jao.  &  Walk.  937. 

>  See  Ante,  ^  64  to  60,  and  ante  (I)  to  ^  60 ;  AmbnMe  v.  Th»  Dan- 
mow  Union,  OBeaTan,  R.  GlS.—Manj  of  the  eaaes  on  this  head  haw 
b«en  almdj  eoramented  on  at  large,  in  the  note  (1)  to  (  60.  The  difS- 
cultj  of  leconeiling  the  antborities  ia  totj  great.  Is  there  an;  disiioo- 
tion  between  eaaea  of  Account  fonnded  in  privity,  and  those  foanded  in 
lort,  (soch  aa  a  waate,  &o.)t 

4  Ante,  ^  67,  71,  74  ;  Hiddletown  Bank  «.  Rosa,  3  Connect  R.  135. 

5  See  Ante,  ^  64  to  60,  71 ;  Armslrong  e.  Gilchiiat,  9  Johns.  Caa.  434  ; 
Ralhbone  t>.  Wanen,  10  Johns.  R.  587;  King  e.  Baldwin,  17  Johns.  R. 
384 ;  Ludlow  v.  Simond,  3  Cab.  Cas.  Err.  1,  38,  30,  61,  B3  ;  Sianlej  o. 
Cramer,  4  Cowen,  R.  737,  7Sa  In  Fowie  t>.  Lawieaon,  5  Peters,  Sup. 
Ot.  R.  405,  Mr.  C.  Just  Mareball,  io  delifeting  the  opinion  of  the  Court, 
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$  457.  Another  and  more  general  ground  has  been 
asserted  for  the  jurisdiction ;  and  that  is,  not  tha£  there 
is  not  a  remedy  at  law ;  but  that  the  remedy  is  more 
complete  and  adequate  in  Equity ;  and  besides,  that  it 
prevents  a  multiplicity  of  snits.  This  is,  indeed,  a 
Tery  broad  and  general  ground  of  jurisdiction;  and 
especially  as  applied  to  cases  founded  in  privity  of 
contract,  where  it  is  contemplated  that  the  matter 
should  give  rise  to  an  account.*  Upon  this  ground. 
Lord  Hardwieke  expressed  himself  in  favor  of  the 
jurisdiction  generally,  in  a  case  then  before  him,  say- 
ing; "It  is  a  matter  of  contract  and  account>  and  con- 


uid  :  "  That  a  Court  of  Chancery  has  jnriBdielion  In  mattera  af  aecoant 
eannnt  be  rjaeaiiuned ;  nor  cm  it  be  dpubted  that  this  juiiadiction  is  often 
beceficially  exercised ;  but  it  cannot  be  admillcd  that  a  Court  of  Equitj 
may  take  cognizance  of  STery  action,  for  good*,  waiea  and  meichandiae 
Mid  and  dalivered,  or  of  mona;  advanced,  where  pattial  paymenla  bare 
been  made,  or  of  every  conitact,  express  or  implied,  coDsisiing  of  latiooe 
items,  00  which  diSereot  sums  of  money  have  become  due  and  diSerent 
pRymenis  hare  been  made.  Although  the  line  may  oot  he  drann  with 
^wolule  precision  ;  yet  it  may  be  safaty  affirmed  that  a  Conrt  of  Chan- 
eery  cannot  draw  to  itaeif  every  transaction  betHreeo  individtiats  in  which 
an  account  between  parties  is  to  be  adjusted.  In  all  eases  in  which  an 
action  of  account  would  be  the  proper  remedy  at  law,  and  in  all  case* 
where  a  trustee  is  a  psriy,  the  jurisdiciion  of  a  Court  of  Equity  is  an- 
doubted.  It  is  the  appropcisle  tribunal.  But  in  transactions  not  of  ihia 
peonliar  character,  great  complexity  onght  to  exist  in  the  accoanta,  oi 
Bome  difficulty  al  law  should  interpose,  some  discovery  should  be  required, 
io  order  to  induce  a  Court  of  Chancery  to  exercise  jurisdiction.  1  Madd. 
Chan.  8S ;  B  Yes.  ISB  ;  9  Ves.  437.  In  the  case  at  bar  these  diffioultiea 
do  not  occur.  The  plaintiff  aues  on  a  contract  by  which  leal  property  ia 
leased  Io  the  defeadant,  and  admiis  himself  lo  be  in  full  possessiou  of  all 
the  teslimony  he  requires  to  support  hii  aclioo.  The  defendant  oppesea 
to  this  claim  as  an  offset,  a  mm  of  money  due  to  him  for  goods  sold  and 
delivered,  and  for  money  advanced ;  no  item  of  which  ia  alleged  to  be 
conlesled.     We  cannot  think  such  a  case  proper  for  a  Court  of  Chao- 

■  Jeremy  on  Eq.  Jurlsd.  B.  3,  Pi.  2,  ch.  S;  Barker  v.  Dacie,  6  Vea. 
088 ;  S  Black.  Coram.  437. 

zq.  JOB.  —  VOL.  I.  49 
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seqneatly  a  proper  subject  for  thd  jurisdiction  of  this 
Court."'  And  this  is  manifestly  the  doctrine  main- 
tained by  Lord  Redesdale,  who  said  that  in  matters  of 
account,  "A  Court  of  Equity  will  entertiun  jurisdic- 
tion of  a  suit,  though  a  remedy  might  perhaps  be  had 
in  the  Courts  of  Common  Law.  The  ground  upon 
which  Courts  of  Equity  first  interfered  in  these  cases, 
seems  to  have  been  the  difficulty  of  proceeding  to  the 
full  extent  of  justice  in  the  Courts  of  Common  Law." 
And,  in  a  note,  it  is  added :  '^  Perhaps,  in  some  of  these 
cases,  the  jurisdiction  was  6rst  assumed  to  prevent 
mnltiplicity  of  suits."  =  He  subsequently  said :  "  The 
Courts  of  Equity,  having  gone  the  length  of  assuming 
jurisdiction  in  a  variety  of  complicated  cases  of  ac> 
county  &C.,  seem  by  degrees  to  have  been  considered  as 
having  on  these  subjects  a  concurrent  jurisdiction  with 
the  Courts  of  Common  Law,  in  cases  where  no  diffi- 
culty could  have  attended  the  proceedings  in  those 
Conrts." '  In  cases  of  mutual  accounts  founded  in 
privity  of  contract,  this  doctrine  is,  in  the  Euglish 
Conrts,  acted  upon  in  the  most  ample  manner  in  our 
day,  without  any  limitation ;  *  as  it  certainly  is  fully 
maintained  in  America.^ 


1  Billon  V.  Hyde,  1  Alk.  127,  ISS. 

B  Mitfurd  on  PI.  Eq.  bj  Jetem^,  119,  ISO ;  Bariiei  e.  Daeie,  6  Vet. 
688;  M>cbentiai>.  }obDaiop,4M&dd.  B.  374. 

3  Uitf.  PI.  Eq.  b7  Jeramj,  193.  See  rIso  O'Connor  i>.  Spnight,  1  BA. 
&  Lefr.  300 ;  Buker  v.  Dacie,  S  Vet.  6BB ;  Coiporation  of  Cailule  o. 
Wilton,  13  Ves.  276  ;  Coop.  Eq.  Fl.  Inttod.  31  ;  Duke  of  LeedB  e.  Had- 
DOT,  3  B[o.  Cb.  R.  338,  518. 

*  Dinwiddle  v.  Bailey,  0  Tee.  140,  141  ;  3  Pari,  Rep.  of  CommoD  Law 
Commiuianeie,  1830,  p.  SB;  Couttenaj  e,  GodsbalU  8  Vea.  473. 

5  Armstrong  v.  Gilchrist,  2  Jobni.  Cu.  494  ;  Ralhbone  «.  Wanen,  10 
Johnt.  R.  587  ;  King  v.  Baldwin,  17  Johns.  R.  384  ;  Ludlow  v.  Sitoooi, 
2  Cud.  Etr.  1,  38,  39.  51,  S3  ;  FosI  u.  Eimberlr,  9  Johnt.  R.  4S3 ;  Haw- 
le7  ti.  CramBi,  4  Cowen,  R.  7ST,  728  ;  2  Pari.  Report  of  the  CommoB  Lav 
CommisHoneiB,  1830,  p.  96  ;  Porter  v.  Spencer,  3  Johna.  G.  R.  171. 
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§  458.  Courts  of  'Equity  will  also  entertaia  juriadic- 
tion  in  matters  of  account,  not  only  Tvhen  there  are 
mutoal  accounts,  but  also  'when  the  accounts  to  be 
examined  are  on  one  aide  only,  and  a  discovery  ia 
wanted  in  aid  of  the  account,  and  is  obtained.'  But, 
in  such  a  case,  if  no  discovery  is  asked,  or  required  by 
the  frame  of  the  bill,  the  jurisdiction  wjll  not  be  main- 
tainable."   And,  A  fortiori,  where  there  are  no  mutual 


>  Barker  v.  Dacie,  6  Vea.  687,  686 ;  Frielae  v.  Don  Santos,  1  Y.  & 
Jerr.  574;  Courtenay  D.  Godahall,  0  Ves.  473;  Mackenzie  c.  Johnston, 
4  Madd.  B.  374  ;  Masie;  i>.  Banner,  4  Midd.  R.  416,  417 ;  Ludlow  v. 
Simond,  S  Caia.  Err.  1,  38,  53  ;  Poat  e.  Kimbeiley,  9  Johna.  R.  470,  493. 
The  Vice-Chancellor  (Sir  John  Leach)  has  held  generally,  that,  in  all 
eases  of  agency,  a  bill  vill  lis  in  Equiiy  foi  an  acconni  bj  ihe  piincipal 
against  his  agent.  Mackenue  ti.  Johasion,  4  Madd.  K.  374  ;  Haasef  n. 
Baaner,  4  Madd.  B.  410.  The  grauDd  seems  lo  be,  ihongh  not  explieitlj 
stated  by  him,  that,  there  being  a  necessity  foi  a  discorery,  the  relief  is 
BODseqaent  on  that ;  and  that  it  would  be  most  anieasonable,  tiiat  he 
sbonJd  pay  bis  agent  for  a  diacoTerj,  and  then  be  turned  round  to  a  soit 
at  law,  whieh  would  be  the  case,  if  be  could  not  hue  relief  on  his  bill. 
The  ease  of  Hosre  d.  Coatencin,  (I  Bro.  Ch.  B.  37,)  ia  diBtingoishable ; 
for  ttiere  the  bill  was  to  recoTer  back  money  lent,  and  no  diicovery  seemed 
neeeaeary.  Lord  Thailow  said :  "  Aji  to  an  account,  ihia  is  only  of  a 
lepayment  of  money,  and  ibat  the  money  foi  which  the  lets  aold  should 
bededaoled.  As  it  stood  originally,  there foie,  the  bill  could  not  hare 
been  suppoiled."  In  Frielaa  e.  Don  Santos,  (1  Y.  &  JetT.  674,)  the 
Court  of  Ezebeqner  said  :  '*  It  is  the  settled  practice  at  this  time,  thai,  if 
a  bill  be  filed  for  a  discovery,  the  relief  is  made  ancillary  to  it ;  and  the 
party  mnst  eland  or  fall  by  the  discovery,  Jcc  It  is  not  every  Bccoaat, 
which  will  entitle  a  Court  of  Equity  to  interfere.  It  .mnst  be  such  an 
account  as  cannot  be  taken,  justly  and  fairly,  in  a  Court  of  Iaw."  The 
same  docttine  was  BBserted  in  King  v.  Rossett,  (2  Y.  &  Jerr.  S3,)  which 
was  a  bill  by  a  principal  against  his  agent  for  discovery  and  relief.  Lord 
Chief  Baron  Comyns,  in  his  iavalnable  Digest,  (Chancery,  S  A.,)  lays 
down  tbe  principle  broadly  upon  .his  own  authority,  that  "  Chancery  will 
oblige  any  one  lo  giro  an  account  for  money  by  him  received." 

3  Dinwiddle  v.  Bailey,  6  Vee,  136 ;  Frietas  u.  Don  Santos,  1  Y.  & 
Jer*.  574 ;  King  v.  Rossett,  2  Y.  &  Jetv.  33 ;  Cooper,  Eq.  PI.  134 ;  but 
see  Mackenzie  ti.  Johnston,  4  Madd.  B.  374 ;  Maaaey  v.  Banner,  4  Madd. 
B.  416  :  Foley  v.  Hilt,  S  Hoase  of  Lords  Cases,  S8  ;  Com.  Dig.  Chan- 
cery, 3  A. 
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demands  bat  a  single  matter  on  one  side,  and  no 
discovery  is  required,  a  Court  of  Equity  will  not  enter- 
tain jurisdiction  of  the  suit,  although  tbero  may  he 
payments  on  the  other  side,  which  may  he  set  off; 
for,  in  such  a  case,  there  is  not  only  a  complete  remedy 
at  law,  but  there  is  nothing  requiring  the  peculiar  aid 
of  Equity,  to  ascertain  or  adjust  the  claim.'  To  found 
the  jurisdiction,  in  cases  of  a  claim  of  this  sort,  there 
should  he  a  series  of  transactions  on  on^  side,  and  of 
payments  on  thp  other. 

$  458  0.  So  it  has  been  said,  "  That  if  there  be  a 
bill  for  an  account  in  respect  of  particular  items,  or  any 
number  of  particular  items,  and  the  plaintiff  fails  in 
sustaining  the  demand  upon  those  particular  items,  and 
the  bill  happens  to  contain  a  general  vagae  charge,  that 
there  are  Yoluminous  and  intricate  accounts  between 
the  parties,  and  which  charge  is  inserted  merely  as  a 
pretext  for  the  purpose  of  bringing  the  case  within  the 
jurisdiction  of  a  Court  of  Equity,  the  Court,  in  so  vague 
and  uncertain  a  case,  will  disregard  that  general  alle- 
gation, will  consider  it  as'  struck  out  of  the  bill,  and 
not  allow  it  to  protect  the  bill  against  a  demurrer  for 
want  of  Equity."  ' 


>  Weill  D.  Cooper,  cited  in  Dinwiddie  o.  Bailey,  6  Tea.  139 ;  Foster  p. 
SpenceT,  3  Johns.  Ch.  R.  171 ;  Moses  e.  Lewis,  IS  Price,  B-  503 ;  Eia; 
B.  Ro9Sett,2  Y.  &  JerT.  33;  I  Msdd.  Ch.  Fi.  70,  71. 

9  DaiLhez  D.  Clemens,  6  Bearsn,  R.  163,  169.  On  this  occtsion.  Lord 
Lsngdale  said  :  "  It  therefore  comes  to  this,  does  this  hill  contain  such 
Tagne  and  general  statements,  statements  put  in  merely  as  a  pretext  for 
transferring;  the  jorisdiciion  from  the  Court  of  law  to  ibis  Coott  1  If  the 
accoont  can  be  fairljr  taken  in  a  Court  of  Common  Law,  this  Coott  will 
Dot  interfere,  eten  in  the  case  of  merchants'  aecooots  consisting  of  mntaa! 
dealings ;  hot  in  this  case  I  am  peisnaded  not  only  that  the  accoants  be- 
tween these  parties  oould  not  be  advantsgeoosl]'  taken  in  a  Conrt  of  Law, 
bot  thit  they  could  not  be  taken  a(  all  there.  ETorybody  knows  how  an 
action  upon  auoh  an  account  would  necessarily  end  ;  it  would  end  in  ifae 
account  being  taken  in  this  Conit)  or  by  t  teference." 
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§  459.  So  that  on  the  whole,  it  may  be  laid  down, 
as  a  general  doctriae,  that  ia  matters  of  account, 
growing  oat  of  privity  of  contract.  Courts  of  Equity 
have  a  general  jurisdiction,  where  there  are  mutual 
accounts,  (and  ^  fortiori,  where  these  accounts  are 
complicated,)  ■^>^<1  ^lIso  where  the  accounts  are  on  one 
side,  but  a  discovery  is  sought,  and  is  material  to  the 
reliel^  And,  on  the  other  hand,  where  the  accounts 
are  all  on  one  side,  and  no  discovery  is  sought  or 
required  ;  and  also,  where  there  is  a  single  matter  on' 
the  side  of  the  plaintifif  seeking  relief,  and  mere  set-ofis 
on  the  other  side,  and  no  discovery  is  sought  or  re- 
quired ;  in  all  such  cases  Courts  of  Equity  will  decline 
taking  jurisdiction  of  the  canse.^  The  reason  is,  that 
no  peculiar  remedial  process  or  functions  of  a  Court  of 
Equity  are  required ;  and  if,  under  such  circumstances, 
the  Court  were  to  entertain  the  suit,  it  would  merely 
administer  the  same  functions  in  the  same  way  as  a 
Court  of  Law  would  in  the  snit  In  short,  it  would  act 
as  a  Court  of  Law. 

S  459  a.  Appeopkiatios.  In  matters  of  account,  where 
several  debts  are  due  by  the  debtor  to  the  creditor,  it 
often  becomes  material  to  ascertain  to  what  debt  a  partic- 
ular payment  made  by  the  debtor  is  to  be  applied.  This 
is  called  in  our  law  the  appropriation  of  payments.  It  is 
called  in  the  foreign  law  the  imputation  of  payments/ 
a  phrase  apparently  borrowed  from  the  Koman  Law, 
where  the  doctrine  of  the  appropriation  of  payments  is 


1  M&ckenzie  v.  JohnstoD,  4  Madd.  B.  374  -,  Masaey  c.  B&nner,  4  Madd. 
R.  416,  417 ;  FendletoQ  c.  Wambenie,  4  Cranch,  R.  73. 
^  See  Ante,  ^  45B,  and  CMea  tbeio  cited.    But  see  Com.  Dig.  Chao- 

3  Pothier  oq  Oblig.  bj  Evans,  n.  Sas  ;  (Id.  d.  561,  Fi.  edit.  1834.) 
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carefally  examioecl,  and  the  leading  distinctions  appli- 
cable to  it  amply  discussed.'  The  doctrine  may,  of 
coarse,  find  a  place  wherever  there  exist  separate  and 
independent  debts  between  the  parties;  but  it  is  chiefly 
in  cases  of  tanning  accoants  between  debtor  and  credi- 
tor, where  varioas  payments  hare  been  made,  and 
Tarioas  credits  have  been  given  at  different  times,  that 
its  application  is  felt  in  its  fall  force  and  importance, 
especially  where  the  dealings  have  been  with  a  firm, 
as  for  example,  with  bankers,  and  one  or  more  of  the 
partners  have  deceased,  and  the  customer  still  con- 
tinnes  his  dealings  with  the  new  firm,  or  the  survivors 
of  the  old  firm,  and  moneys  have  been  paid  in,  and 
drawn  out,  from  time  to  time."  The  same  question, 
also,  often  occurs,  in  cases  of  public  officers,  where 
they  have  given  different  bonds,  at  different  times, 
with  different  sureties,  for  the  faithful  performance  of 
their  duties,  and  moneys  have  been  received  by  them 
at  different  periods,  embracing  one  or  more  of  the 
bonds.  How,  in  such  cases,  where  mnning  accounts 
are  kept  of  debts  and  payments,  of  credits  and  receipts, 
are  the  payments,  m&de  at  different  times,  before  and 
after  the  change  of  the  firm,  or  the  change  of  sureties, 
to  be  appropriated?  This,  in  former  times,  was  a 
matter  of  no  inconsiderable  embarrassment  and  dif&- 
colty.  At  preseril,  the  following  propositions  may  be 
deemed  well  settled.  In  the  first  place,  in  the  case  of 
running  accoants  between  parties,  where  there  are 
various  items  of  debt  on  one  side,  and  various  items  of 
credit  on  the  other  side,  occurring  at  different  times, 


>  Pothier,  Pand.  Lib.  4S,  tit  3,  n.  89  to  d.  103. 

■  Bulk  ofScoiIaad  v.  Chiistie,  8  Cluk  &  FirnieU.  R.S14. 


byGooglc 


CH.  Tin.]  APPEOPKIATION  OP  PAYMENTB.  511 

and  no  special  appropriation  of  the  payments  is  made 
by  either  party,  the  successive  payments  or  credits  are 
to  be  applied  to  the  discharge  of  the  items  of  debit, 
antecedently  dae,  in  the  order  of  time  in  which  they 
stand  in  the  account ;  or,  in  other  words,  each  item  of 
payment  or  credit  is  applied  in  extinguishment  of  the 
earliest  items  of  debt  standing  in  the  account,  until 
the  whole  payment  or  credit  is  exhausted.'  In  the 
next  place,  where  there  are  no  running  accounts  be- 
tween the  parties,  and  the  debtor  himself  makes  no 
special  appropriation  of  any  payment,  there  the  credi- 
tor is  generally  at  liberty  to  apply  that  payment  to 
any  one  or  more  of  the  debts  which  the  debtor  owes 
him,  whether  it  be  upon  an  account  or  otherwise." 

S  459  i.  The  doctrine  here  stated  proceeds  partly 
upon  the  presumed  intention  of  the  parties,  and  partly 
upon  a  rule  which  has  been  assuiied  in  our  law,  that 
the  debtor  has  a  right  to  appropriate  any  payments 
which  he  makes,  to  whatever  debt  due  to  his  creditor, 
he  may  choose  to  apply  it.  If  the  debtor  omits  to 
make  any  snch  appropriation,  then  the  creditor  has  a 


'  CIijton'B  case,  1  Mem.  R.  573,  504,  608;  DevaTnes  c.  Noble,  1 
tferiT.  S.  SSS  ;  Bodenham  v.  FarchaM,  3  B&ro.  &,  Aid.  sg ;  Simson  tt. 
Cooke,  1  Bing.  R.  45S ;  SimBon  v.  lagbam,  a  Barn.  &,  Creisn'.  65  i  Pern- 
berion  f.  Oakei,4  Rdu.  R.  Ifi4  ;  Bank  of  Scolland  u.  Chriaiie,  3  Clatk 
St  Finoell.  B.  314,  339  ;  ITnited  States  v.  Kirkpalrick,  9  Wheat.  730,737, 
73S  ;  United  Stales  t>.  Wardwell,  5  Mason,  R.  SS,  67  ;  McDoweHo.  The 
Blackttnne  Canal  Co.  5  Msaon,  R.  11;  The  PostmuterGeneral  v.  Fur- 
ber, 4  MatDD,  R.  333,  335 ;  Gasa  u.  Stinaon,  3  Sumner,  B.  99,  110- IIS; 
WilliaDaa  o.  Griffith,  5  Meea.  &'WelBb.300;  Camphsllt).  HodgsoD,  Caw. 
R.  74 ;  Hall  o.  Wood,  14  Eaal,  R.  343,  n. ;  Thompsoa  v.  Brown,  Muod. 
ti  Malk.  40 ;  Tajlor  v.  Kj'mei,  3  Barn.  &.  Adolph.  3SD,  333 ;  Coplaod  v. 
Teoiman,  1  West  (H.  of  L.)  R.  364  ;  S.  C.  7  Clark  &  Finnell. 

■  LjaaghtD.  Walker,  3  Bligh,  R.  (N.  S.)  1,  S8;  Boaanquete.  Wray, 
e  Taunt.  R.  597 ;  Brooks  v.  Endethf,  3  Biod.  &  Bing.  R.  10 ;  FobI, 
^  4&t)  g. 
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right  to  appropriate  the  payment  to  such  debts,  due  to 
him  bj  the -debtor,  as  he  may  choose.'  And,  if  neither 
party  has  made  any  appropriation  thereof,  then  the  law 
will  make  the  appropriation  according  to  its  own  notion 
of  the  equity  and  justice  of  the  case,  and  so  that  it 
may  be  most  beneficial  to  both  the  parties.'  In  this 
view,  the  appropriation  of  payments  upon  running  ac- 
counts, as  above  stated,  seems*  most  consonant  to  the 
intentions  and  interests  of  both  of  the  parties,  and  is 
full  of  equity  and  justice.' 

§  459  c.  The  Eoman  Law  proceeded,  in  a  great 
measure,  if  not  altogether,  upon  similar  principles. 
But,  according  to  that  Law,  the  election  was  to  be 
made  at  the  timo  of  payment,  as  well  in  the  case  of 
the  creditor  as  in  that  of  the  debtor :  In  re  prcBsenti, 
hoe  est  statim  atque  soluium  ed: — ccd&rvm  postea  non 
permUiUvr.*    If  neither  applied  the  payment,  the  law 


1  See  TJphftn  0.  LflfaTonr,  11  Mete  174. 

>  United  Sute*  u.  Janatry  &  PfttlleaoD,?  Craiich,R.  572;  U.  Suteiti. 
Eiikpittiek,  9  Wheat.  B.  720,  737  ;  U.  States  v.  Wardwell,  6  Utaoa,  R. 
82;  Foslmtaler-Geueral  c.  Farher,  4  Maaon,  R.  333 ;  Gasa  s.  Stmaon,  3 
SDmner,  K.  S9,  110  ta  112 ;  Poat,  ^  450  d\  Smith  t>.  Llo;d,  11  Leigh,  B. 
513;  SejiDOai  v.  Van  Slyck,  8  Wend.  B.  403  ;  U.  Slates  v.  Eckford's 
Ex'ora,  1  HowBTd,  Sup.  Ct.  B.  250  ;  S.  C.  17  Petera,  R.  £51 ;  3  Gteen- 
loaf  on  End.  ^  630  to  ^  535. 

'  Ibid.  As  to  what  eireumttanoea  will  amoaot  to  an  appropriiiion  or 
not,  aee  Tajloi  v.  Kymer,  3  Barn.  &  Adolph.  320,  333,'  334 ;  Hariratta 
f.  While,  3  Statkie,  R.  101 ;  Goddard  v.  Hodgea,  1  Crorop.  A  Meea.  S3  ; 
Witght  V.  Laing,  3  Btro.  it  Cnaaw.  les ;  Birch  n.  Talbott,  2  Statkie,  R. 
74  \  Simson  d.  iDgham,  2  Barn.  &  Ciessw.  65. 

*  Dig.  Ldb.  4S,  til.  3, 1.  5.  The  text  of  the  Roman  Law  on  thia  whola 
aubject  will  be  found  in  the  American  Law  Magazine  for  April,  1843, 
(Ffailad.)  p.  36,  37,  39,  with  a  leained  diuertation  on  the  whole  aubject. 
Mt.  Ch.  Just.  Gibson  haa  conteated  the  leading  doctrines  of  that  article, 
whether  aatisraetorilf  or  not,  it  will  be  for  tba  profession  to  dacido.  Bat 
it  ma;  be  affirmed,  without  snuple,  that  whoever  stadiea  the  subject  the 
moat  profiitindly,  will  be  very  likelf  to  find  that  all  the  difficoltie*  are  not 
as  essilj  solved,  as  he,  upon  a  alight  examination,  might  be  led  to  snp- 
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made  the  appropriation  according  to  certain  rules  of 
presnmption,  depending  oq  the  nature  of  the  debts,  or 
the  priority  in  which  they  were  incurred.  And  as 
it  was  the  actual  Intention  of  the  debtor,  that  wonld, 
in  the  first  instance,  have  governed ;  so  it  was  his 
presumable  intention  that  was  first  resorted  to,  as  the 
rule  by  which  the  application  was  to  bo  determined. 
In  the  absence,  therefore,  of  any  express  declaration 
by  either,  the  inquiry  was,  What  application  would  be 
most  beneficial  to  the  debtor?  The  payment  was 
consequently  applied  to  the  most  burdensome  debt, — 
to  one  that  carried  interest,  rather  than  to  that  which 
carried  none, — to  one  secured  by  a  penalty  rather 
than  to  that  which  rested  on  a  simple  stipulation;  — 
and  if  the  debts  were  equal,  then  to  that  which  bad 
been  first  contracted.  In  Ms  vera,  qu<e  prcssenii  die 
debentvr,  constat,  quotiens  indistincte  quid  sohiitur,  in 
graviorem  causam  vtderi  soMvm.  St  autem  nulla  pree- 
gravet,  —  id  est,  si  omnia  nomina  similia  fuennt,  —  mi 
arUiqtmreiti}  Pothier,  in  his  edition  of  the  Pandects, 
has  collected  together  all  the  texts  of  the  Roman  Law 
on  this  subject ;  *  and  he  has  snmmed  up  the  general 
results  in  his  Treatise  on  Obligations.^ 


1  Dig.  Lib.  46,  lit  3,  Qn.  S ;  Clajton's  caw,  1  Meriv.  R.  604,  605. 

3  Foihier,  Pand.  lib.  46,  lit.  3,  ut.  1,  d.  89  to  09.  The  doctiiae  of  iha 
Roman  Law  itatill  more  fully  shown,  and  compared  with  Iha  Comnion 
Law  decisiooB,  in  a  ver;  able  note  to  the  case  of  Patliaon  v.  Hull,  9  Cowen, 
R.  773  lo  777, 10  which  I  gladly  refer. 

=>  Poihier,  Oblig.  by  Evans,  n.  628  to  535 ;  Id.n.  S6l  to  d.  S72,  French, 
Sd  edit.  1839;  Gitas  e.  Siineon,  3  Somner,  R.  98,  111.  Itmaynotbe 
without  use  to  insert  here  the  leading  rules  slated  by  Puihier  :  "First 
Rule.  The  deblor  has  the  power  of  declaring  on  account  of  wliat  debt  be 
inteuds  to  appi;  the  sum  which  he  pays.  Tbe  reason  which  Ulpiin  gives 
is  evident,  'poesumna  eDint  ceriam  le^m  diceie,  ei  quod  solTimns.' 
Accordiag  to  our  rule,  alihoDgh  regnlaily  the  interest  ehoald  be  paid 
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5  459  d.  Now,  tho  whole  of  this  doctrine  of   the 
Koman  I^w  turns  npoa  the  intention  of  the  debtor, 

btfote  the  principal,  jet  if  the  debtor  of  ihe  principa.!  aod  inlereet,  upon 
pajing  a  sum  of  money,  hia  declared  that  he  paid  on  account  of  Ihe  prin- 
cip&l,  ihe  creditor  who  has  agreed  to  receive  it  cannot  afiemards  contest 
Buch  application.  Second  Bnle.  If  the  debtor,  at  the  time  of  paying, 
Kiakea  no  application,  the  creditor  -lo  nhona  (he  monej  is  due,  fur  differ- 
ent eaDBes,  ma;  mahe  the  application  b;  the  acquaintance  which  he  giTea. 
It  ia  reqniiiie,  let.  That  this  application  be  made  at  the  inelant.  Sd.  That 
it  be  equitable.  Third  Rule.  When  the  application  has  neither  been 
made  liy  the  debtor  nor  bj  the  credltn,  it  ought  to  be  made  lo  that  debt 
nhich  Ihe  debtor  at  the  time  had  ihe  moat  inlereat  to  discharge.  The 
application  should  niher  be  made  (o  a  debt  which  is  not  contested  than 
to  one  that  la ;  rather  to  a  debt  which  was  due  at  the  time  of  payment 
than  to  one  vhich  was  not.  Among  soTeial  debts  which  are  due  iba 
application  ought  rather  to  be  made  to  the  debt  for  which  the  debtoi  was 
liable  to  be  imprisoned  than  to  debts  merely  oivil,  in  lespect  of  which 
procesa  conld  only  issoe  against  his  effects.  Among  civil  debts  the  appU- 
eaiioD  ahonld  rather  be  made  to  thoae  which  produce  intereat  than  to 
those  which  do  not.  The  application  ought  rather  lo  be  made  to  an 
hjpothecatory  debt  than  to  another.  The  application  ooght  raihei  to  be 
made  to  the  debt  for  which  the  debtor  had  giiea  aaretiee  than  to  thoee 
which  be  owed  singly.  The  reason  is,  thai  in  discharging  il,  he  dis- 
charges himself  from  two  creditors,  from  his  principal  creditor,  and  from 
his  surety,  whom  he  is  obliged  to  indemnify.  Now,  a  debtor  has  more 
blerest  to  be  acquitted  against  two  tbaa  against  a  single  creditor.  The 
application  onght  rather  to  be  made  for  a  debt  of  which  the  person  who 
has  paid  was  principal  debtor,  than  to  those  which  he  owed  at  surety  for 
other  persons.  Fourth  Rule.  If  the  debts  are  of  an  equal  nature,  and 
such  that  the  debtor  had  no  intecesC  in  acqoiiting  one  rather  than  the 
other,  [he  application  should  be  made  to  that  of  the  longest  standing. 
Obserre,  that  of  two  debts  contracted  the  same  day,  bnt  with  different 
terms,  which  are  both  expired,  the  debt  of  which  the  term  was  the  shorter, 
and  coDseqnentlj  which  expired  sooner,  is  understood  lo  be  the  more 
ancient.  Fifth  Rule.  If  the  different  debts  are  of  the  same  dale,  and  in 
other  respecls  equal,  the  application  should  be  made  proportionately  to 
each.  Sixth  Bale.  In  debts  which  are  of  a  nature  to  produce  interest, 
the  application  is  made  to  the  interest  before  the  ptiacip&l.  This  holds 
good  even  if  the  scqaiitance  imported  that  the  aam  was  paid  to  the  ac' 
connt  of  the  principal  and  interest,  'in  aortem  et  usuraa.'  The  clause  is 
nnderelood  in  this  sense,  that  Ihe  sum  is  received  to  the  account  of  the 
piincipsl  after  the  interest  is  saiisGed.  Observe,  that  if  the  sum  paid  ex- 
ceeds what  is  due  for  interest,  the  remainder  is  applied  to  the  priocipal, 
even  if  the  applioation  had  been  expressly  made  to  the  interest,  without 
meniioning  the  principal." 
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either  express,  implied,  or  presumed ;  express,  when  he 
has  directed  the  application  of  the  payment,  as  in  all 
cases  he  had  a  right  to  do;  implied  when  ho  knowingly 
has  allowed  the  creditor  to  make  a  particular  applica- 
tion at  the  time  of  payment,  withoat  ohjection ;  pre- 
sumed, when  in  the  ahsence  of  any  such  special  appro- 
priation, it  is  most  for  his  benefit  to  apply  it  to  a  pai^ 
ticolar  debt  And,  notwithstanding  there  are  contra- 
dictory and  conflicting  authorities  on  this  subject  in 
the  English  and  American  Courts,  one  should  think 
that  the  doctrine  of  the  Roman  Law  is,  or  at  least  ought 
to  be  held,  and  may  well  be  held,  to  be  the  true  doc- 
trine to  govern  in  our  Courts.  There  is  a  great  weight 
of  Common  Law  authority  in  its  favor;  and,  in  the 
conflict  of  judicial  opinion,  that  rule  may  fairly  be 
adopted,  which  is  most  rational,  convenient  and  con- 
sonant to  the  presumed  intention  of  the  parties.  If 
the  creditor  has  a  right,  in  any  case,  to  elect  to  what 
debt  to  appropriate  an  indefinite  payment,  it  seems 
proper  th.it  he  should  have  it  only  when  it  is  utterly 
indifferent  to  the  debtor,  to  which  it  is  applied,  and 
then  perhaps,  his  consent  that  the  creditor  may  apply 
it,  as  he  pleases,  may  fairly  be  presumed.' 

S  459  e.  Be  this,  however,  as  it  may,  in  the  actual 
application  of  the  doctrine   to   cases  of  partnership, 


1  Ante,  ^469  (,-459  d/Oasge.  Stinson,  3  Sumner,  R.  98,  111 ;  Paiti- 
Bon  V.  Hull,  9  Cowen,  R.  747,  76&  to  773  ;  CUjton'a  cue,  1  Metiv.  R. 
605,  606,  607,  608.  Bat  see  H&U  t>.  Wood,  14  East,  243,  n. ;  Kirbj  v. 
Duke  of  Mailboroagh,  3  Miale  &  Selw.  19  ;  MarrjitiB  e.  White,  3  Stai- 
kie,  R.  101  i  Peiera  v.  Anderaon,  5  7iLUUt.  R.  6B6  ;  Bosanquet  v.  Wny, 
6  Taunt.  R.  &H7;  Shan  v.  Picton,  4  Bara.  &  Creaaw.  715.  See  sa 
elaborate  article  on  the  qaeation  of  the  Appiopciaiion  of  Paymeots  in  the 
American  Law  Magazine,  (Philadelpliia,)  No.  1,  for  AprU,  1843,  p.  31  to 
63.    See  alao  1  Americaa  Lead.  Caa.  1S3,  ud  nolea. 
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where  a  change  of  the  firm  has  occurred  by  a  dissolu- 
tion hy  death  or  otfaernise,  the  rule  is,  that  the  estate 
of  the  deceased  or  retiring  partner  is  liable  only  to  the 
extent  of  the  balance  due  to  any  creditor  at  the  time 
of  the  dissolution ;  and  that  if  the  creditor  continues 
to  keep  a  ronniog  account  with  the  sarvivors,  or  the 
new  firm,  and  sums  are  paid  to  them  by  the  creditor, 
and  sums  are  drawn  on  their  firm,  and  paid  by  them, 
and  are  charged  and'  credited  to  the.  general  account 
and  blended  together  as  a  common  fund,  without  any 
distinction  between  the  sums  due  to  the  creditor  b^ 
the  old  firm  and  the  new ;  in  such  a  case,  the  sums 
paid  to  the  creditor  are  deemed  to  be  paid  upon  the 
general  blended  account^  and  go  to  extinguish,  pro 
tdnio,  the  balance  of  the  old  firm,  in  the  order  of  the 
earliest  items  thereof  "  la  such  a.  case,"  (it  has  been 
said  by  a  very  able  judge,)  **  there  is  no  room  for  aay 
other  appropriation  than  that  which  arises  from  the 
order  in  which  the  receipts  and  payments  take  place, 
and  are  carried  into  the  account  Presumably,  it  is 
the  sym  first  paid  in,  that  is  first  drawn  out.  It  is 
the  first  item  on  the  debitp  side  of  the  account,  that  is 
discharged  or  reduced,  by  the  first  item  on  the  credit 
side.  The  appropriation  is  made  by  the  very  act  of 
setting  the  two  items  against  each  other.  Upon  that 
principle  all  accounts  current  are  settled,  and  particu- 
larly cash  accounts.  When  there  has  been  a  contiuu- 
ation  of  dealings,  in  what  way  can  it  be  ascertained 
whether  the  specific  balance,  due  on  a  given  day, 
has  or  has  not,  been  discharged,  but  by  examining, 
whether  payments  to  the  amount  of  that  balance 
appear  by  the  account  to  have  been  made  ?  Tou  are 
not  to  take  the  account  backwards,  and  strike  the 
balance  at  the  head,  instead  of  the  foot  of  it.    A  man's 
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banker  breaks,  owing  bim,  on  the  Trhole  account,  a 
balance  of  £1,000.  It  would  surprise  one  to  hear  the 
cuBtomer  say :  '  I  bare  been  fortunate  enough  to  draw 
out  all  that  I  paid  in  during  the  last  four  years ;  bat 
there  is  £1,000  which  I  paid  in  five  years  ago,  that  I 
hold  myself  never  to  have  drawn  out ;  and,  therefore, 
if  I  can  find  anybody  who  was  answerable  for  the 
debts  of  the  banking-honse,  such  as  they  stood  fire 
years  ago,  I  have  a  right  to  say,  that  it  is  that  specific 
sum  which  is  still  due  to  me,  and  not  the  £1,000  that 
I  paid  in  last  week.' " ' 

S  469  /.  On  the  other  hand,  if,  under  the  like  circum- 
stances, moneys  have  been  received  by  the  new  firm, 
and  drawn  cut  by  the  creditor  from  time  to  time,  and 
upon  the  whole,  the  original  balance  due  to  the  creditor 
has  been  iucreased,  but  never  at  any  time  been  dimi- 
nished, in  the  hands  of  the  firm ;  in  such  a  case,  the 
items  of  payment  made  by  the  new  firm,  are  still  to 
be  applied  to  the  extinguishment  of  the  balance  of  the 
old  firm,  and  will  discharge  the  share  of  the  deceased 
or  retiring  partner  to  that  extent,  but  do  farther;  for, 
in  such  a  ease,  the  general  rule  as  to  running  accounts 
is  applied  with  its  fuU  force."  A  /(rrtiori,  where  pay- 
ments have  been  made,  and  no  new  snms  have  been 
deposited  by  the  creditor  with  the  new  firm,  the  pay- 
ments will  be  applied  in  extinguishment, ^tti  tanto,  of  the 


>  Sir  Willitm  Orant,  ia  Clajton'i  cue,  I  MerW.  R.  606,  609  ;  Johna'a 
ease,  1  Merir.  R.  610;  Smilh  v.  Wigle;,  3  Moon  &  Scoit,  174  ;  Stern- 
dtle  tt.  Hsnkinion,  1  Simons,  R.  393  ;  Bodeahsm  v.  PaiehiBC,  3  Barn. 
&  Aid.  39  i  FembeTlon  c  Oakn,  4  Bass.  R.  154 ;  fiaok  of  Scotland  v. 
Cbristie,  8  Clark  ti  FiDOflll.  R.  314,  S97,  228. 

3  Palmer's  case,  1  MeriT.  R.  693,  634  ;  Sleeeb's  eaae,  1  Merir.  R.  3S8 ; 
BodeDbam  d.  Ponshaee,  9  Barn.  &  Aid.  39.    See  In  Re  Mason,  3  Mont 
Deac.  &  De  Gez,  R.  490  ;  Law  Magazine,  Maj,  184S,  p.  184. 
E«.JDE.  — Toi,.  r.  '  44 
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balance  dae  hy  the  old  firm,  in  the  order  of  the  itemB 
thereof.* 

$  459  ff.  The  cases  which  we  have  hitherto  been  coo- 
sidering,  aie  cases  of  ruDiUDg  accounts ;  and,  nnder 
such  circumstances,  the  rule  will  apply  equally  to  cases 
where  a  part  of  the  debt  is  secured  by  a  guaranty  or 
by  sureties  as  well  as  where  there  are  no  such  parties.^ 
Bu^  wher?  there  are  no  such  running  accounts,  if  no 
special  appropriation  is  made  by  the  debtor,  the  credi- 
tor may,  as  we  have  seen,^  ^VV^J  ^^^  money  to  any 
demand  which  be  has  against  the  debtor,  whether  it 
be  a  balance  of  an  old  account,  or  of  a  new  account ; 
for,  in  such  a  case  the  interest  of  third  persons  is  not 
concerned,  and  the  case  of  running  accounts  constitutes, 
as  it  'were,  an  implied  appropriation  by  the  parties  to 
the  account  generally.^  And  payments  made  gener- 
ally by  a  debtor  to  his  creditor,  may  be  applied  by  the 


1  Sleeeh'a  caae,  1  Meriv.  R  538,  &e. 

B  United  Stales  v.  Kiikpatrick,  9  Whett.  B.  720,  737,  738;  United 
States  V.  WirdweU,  5  Mason,  R.  63,  87 ;  Poslmaster-Geoeral  v.  Faiber, 
4  HasoD,  B.  333,  835.  But  see  United  States  v.  Eclcford's  Es'on,  ] 
Howard,  Sap.  CL  B.  SSO ;  S.  C.  17  FeteTs,  R.  SSI ;  United  States  t. 
January,  7  Cranoh,  573. 

3  Ante,  ^  469  a. 

*  L;stght  V.  Walker,  6  Bligb,  R.  (N.  S.)  1,  38 ;  BoeanqQei  v.  Wiay, 
6  Taunt.  B.  697 ;  Brooke  t>.  Enderby,  S  Brod.  6t  Biog.  R.  70.  In  United 
States  V.  Janaary,  7  Crancb,  R.  572,  it  seems  to  have  been  thoaght  by  a 
majority  of  the  Conrt,  "That  the  rule  adopted  in  ordinary  cases  is  not 
applicable  to  a  case  vhere  difieieat  sureties  nnder  different  obligators  are 
in  iotsTeit."  But  that  case  was  one  of  a  poblic  officer,  who  had  given 
bonds  at  diSerent  times.  The  ease  was  Tery  obscorely  leported  ;  but  its 
true  bearing  is  stated  in  a  note  to  United  Slates  r.  Wardwell,  6  Hason,  R. 
87.  It  is  true,  that  the  case  of  United  States  v.  Jannary  haa  been  recog- 
nized as  good  law  in  United  States  v.  Eekford's  Ex'ora,  1  How.  Sap.  Ct. 
B.  250,  261.  Bat  there  were  peculiar  circamstances  in  this  last  case ;  and 
United  States  v.  Kiikpauick  expressly  recognizes  the  geneial  docUioe  of 
appnpriaUon. 
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creditor  to  a  balance  due  to  the  creditor,  althoagb  other 
debts  have  since  beea  incarred,  npon  which  the  debtor 
has  given  a  bond,  with  a  snrefy,  for  security  thereof.' 
B7  the  Scotch  Law,  a  creditor,  having  several  debts 
due  from  the  same  debtor,  has  a  ri^t  to  ascribe  a  pay- 
ment made  indefinitely  and  without  appropriation  by 
his  debtor,  to  whichever  debt  he  may  see  fit  to  apply  it^ 
and  is  entitled  to  make  this  appropriation  and  election 
even  at  the  latest  hour.'  The  rule  of  our  law  seems 
(as  we  have  seen)  more  qualified,  and  to  omit  the  right 
of  election  of  the  creditor  to  a  reasonable  period  after 
the  payment,  or  to  cases  where  the  appropriation  may 
be  presumed  to  be  indifferent  to  the  debtor.' 

^'460.  In  cases  of  account,  not  founded  in  any  such 
privity  of  contract,  but  founded  upon  relations  and 
duties  required  by  law,  or  upon  torts  and  constructive 
trust,  for  which  equitable  redress  is  sought,  it  is  more 
difficult  to  trace  out  a  distinct  line,  where  the  legal 
remedy  ends,  and  the  equitable  jurisdiction  begins. 

§  461.  In  our  aubaequent  examination  of  this  branch 
of  jurisdiction,  it  certainly  would  not  be  going  beyond 
its  just  boundaries,  to  include  within  it  all  subjects, 
which  arise  from  the  two  great  sources  already  indi- 
cated, and  terminate  in  matters  of  account,  namely, 
first,  such  as  have  their  foundation  in  contract,  or  ^asi 
contract,,  and,  secondly,  such  as  have  their  foundation 
in  trusts,  actual  or  constructive,  or  in  torts  affecting 


K  Kitb;  V.  Doke  af  Mailboroagh,  3  M.  &  Setw.  18  ;  Williajoa  o.  Baw- 
lituon,  3  Biog.  R.  71 ;  Fir  o.  Howlio,  1  Ale.  &  N*p.  197. 

*  CaaaplMll  r.  D&nt, S!  Uoore,  Prir.  Coan.  K.  393.  See  Hosa  v.  Adams, 
4  Iredell,  Eq.R.  42. 

>  Aote,  ^  459  b,  ^  4S0  a.  See  Coldvrell  v.  Weotwonh,  14  New 
Hamp.  431. 
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property.  Bat,  as  many  cases  incladed  under  one 
head  are  ofteB  conoected  with  principles  belonging  to 
the  other,  and  as  the  jorisdiction  of  Courts  of  Equity 
is  often  exercised  upon  various  grounds,  not  completely 
embraced  in  either ;  or  upon  mixed  considerations ;  it 
will  be  more  convenient,  and  perhaps  not  less  philoso- 
phical, to  treat  the  various  topics  under  their  own 
appropriate  heads,  without  any  nice  discrimination 
between  them.  We  may  thus  bring  together  in  this 
place  such  topics  only,  as  do  not  seem  to  belong  to 
more  enlarged  subjects,  or  such  as  do  not  require  any 
elaborate  discussion,  or  such  as  peculiarly  furnish  matter 
of  illustration  of  the  general  principles  which  regulate 
the  jurisdiction. 

§  462.  Let  us,  then,  in  the  first  place  bring  together 
some  cases  arising  ex  contractu,  or  quasi  ex  contractu,  and 
involving  accounts.  And  here,  one  of  tite  most  gen- 
eral heads  is  that  of  aqenci,  where  one  person  is  em- 
ployed to  transact  the  business  of  another  for  a  recom- 
pense or  compensation.  Tho  most  important  agencies 
of  this  sort  which  fall  under  the  cognizance  of  Courts 
of  Equity,  are  those  of  Attorneys,  Factors,  Bailiffs, 
Consigaees,  Eeceivers,  and  Stewards.^    In  most  agen- 


1  Jeremv  on  £q.  Juried.  B.  3,  PL  3,  ch.  6,  p.  613  lo  515.—  In  general, 
%  bill  will  not  lie  by  an  agent  sgainat  his  prioeipal,  for  an  account,  anleu 
%oatB  special  groand  ia  lud  ;  as  the  incapacity  to  get  proof,  Doleaa  by  dia- 
.  cover; ;  Dinwiddie  v.  Bailey,  (6  Vea.  136.)  But  in  the  oaae  of  atewarda, 
s  diaco?ery  from  his  principal  ia  oidiaarilj  neoeeaary,  for  the  reaaona  ata- 
ted  by  Lord  Eldon  in  the  same  eaae,  (0  Vea.  141.)  "  The  nature  of  tbi* 
dealing  is,  that  money  is  paid  in  eonfldence,  withoot  voachers,  embracing 
a  gieat  tariely  of  accoDDts  with  the  tenants  ;  and  nine  times  in  ten,  it  is 
impoaaible  that  justice  be  done  to  the  steward,"  without  going  into  Equity 
for  an  accoant  against  hia  prineipil.  See  Hiddlediioh  c.  Shailand,  S  Ye*. 
87;  Moses  f.  Lewia,  12  Price,  B.  603.  In  this  last  eaae  tbe  Court  re- 
fused to  entertain  jurisdiction  for  an  accoant,  it  appearing  thai  the  whole 
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cies  of  this  sort,  there  are  matual  accounts  between  the 
parties ;  or,  if  the  account  is  on  one  side,  as  the  rel9- 
tion  naturally  gives  rise  to  great  personal  confidence 
between  the  parties,  it  rarely  happens  that  the  princi- 
pal is  able,  in  cases  of  controversy,  to  establish  his 
rights,  or  to  ascertain  the  trae  state  of  the  accounts, 
withont  resorting  to  a  discovery  from  the  agent  In- 
deed, in  cases  of  factorage  and  consignments,  and 
general  receipts  and  disbursements  of  money  by  re- 
ceivers and  stevrards,  it  can  scarcely  be  possible,  if  the 
relation  had  long  subsisted,  that  very  intricate  and  per^ 
plexing  accounts  should  not  have  arisen,  where,  inde- 
pendently of  a  discovery,  the  remedy  of  the  priucipal 
would  be  utterly  nugatory,  or  grossly  defective.  It 
would  be  rare,  that  specific  sales  and  purchases,  and 
the  charges  growing  out  of  them,  could  be  ascertained 
and  traced  out  with  any  reasonable  certainty ;  and  still 
more  rare,  that  every  receipt  and  disbursement  could 
be  verified  by  direct  and  positive  evidence.  The  rules 
of  law  in  all  such  agencies  require  that  the  agent 
should  keep  regular  accounts  of  all  his  transactioos, 
with  suitable  vouchers.^  And  it  is  obvious,  that  if  he 
can  suppress  all  means  of  access  to  his  books  of  ac- 
count and  vouchers,  the  principal  would  be  utterly 
without  redress,  except  by  the  searching  power  of  a 
bill  of  discovery,  and  the  close  inspection  of  all  books, 
under  the  authority  and  guidance  of  a  Master  in  Chan- 


matler  wu  ft  «et-off  ot  other  defence  at  law.  Th«  Court  ■dmitied  tlie 
general  jarisdiction  of  Conria  of  Eqaily  in  matiera  of  acconnt;  but  de- 
nied ifaMit  was  applicable  to  caus  of  tfaia  sort.  Id.  510.  See  also  Fiie- 
taa  V.  Bod  Santos,  1  Y.  3e  Jerr.  574. 

1  Peane  v.  Green,  1  lac.  &  Walk.  135 ;  Ormond  d.  HuIchinsoD,  13 
Ves.  53  ;  Clacke  r.  Tipping,  9  Beavan,  U.  S81. 
44  • 
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eery.  Besides ;  agents  are  not  only  responsible  for  a 
doe  acconnt  of  all  the  property  of  their  principals,  bat 
also  for  all  profits  which  they  have  clandestinely 
obtained.by  any  improper  use  of  that  property.  And 
the  only  adequate  means  of  reaching  each  profits  moat 
be  by  soch  a  bill  of  discovery.'  In  cases  of  fraud, 
also,  it  is  almost  impracticable  to  thread  all  the  intrica- 
cies of  its  combinations,  except  by  searching  the  coo- 
science  of  the  party,  and  examining  his  books  and 
vouchers ;  neither  of  which  can  be  done  by  the  Courts 
of  Common  Law.' 

^  463.  In  agencies  also  of  a  single  nature,  such  as  a 
single  consignment,  or  the  delivery  of  moaey  to  be  laid 
out  in  the  purchase  of  an  estate,  or  of  a  cargo  of  goods, 
or  to  J)e  paid  over  to  a  third  person,  although  a  suit  at 
law  may  be  often  maintainable ; '  yet,  if  the  thing  lie 
in  privity  of  contract  and  personal  confidence,  the  aid 
of  a  Court  of  Equity  is  often  indispensable  for  the 
attainment  of  justice.  Even  when  not  indispensable, 
it  may  often  be  exceedingly  convenient  and  effect- 
ual, and  prevent  a  multiplicity  of  suits.  The  party  in 
such  cases  often  has  an  election  of  remedy.  This  doc- 
trine was  expounded  with  great  clearness  and  force  by 
Lord  Chief  Jnstice  Willes,  in  delivering  the  opinion  of 
the  Court  in  a  celebrated  case.  Speaking  of  the  pro- 
priety of  sometimes  resorting  to  a  suit  at  law,  he  said : 
"  Though  a  bill  in  Equity  may  be  proper  in  several  of 
these  cases,  yet  asi  action  at  law  will  lie  likewise.    'As 


^  Etat  Indift  Compaoj'  v.  Henchm&o,  1  Vm.  jr.  689  ;  Humj  b.  Dafist, 
3  Vet.  jr.,  B.  318 ;  Boir  o.  VuidKll,  1  Ch.  Gas.  30. 

>  £atl  of  Hardnicke  v.  Teinon,  U  Vea.  610. 

>  But  He  N&TDlBhaw  ti.  Browatig^,  7  Eng.  Lav  &  £q.  R.  100 ;  Co- 
qviUatd  IT.  Sajdam,  B  Blackf.  S4. 
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if  I  pay  money  to  another,  to  ky  out  in  the  purchase 
of  a  particular  estate,  or  any  other  thing,  I  may  either 
bring  a  bill  against  him,  considering  him  as  a  trustee, 
and  praying  that  he  may  lay  out  the  money  in  that 
Bpeoific  thing ;  or  I  may  bring  an  action  against  him^ 
as  for  so  much  money  had  and  received  for  my  use. 
Courts  of  Equity  always  retain  such  bills,  when  they 
are  brought  under  the  notion  of  a  trust ;  and  therefore, 
in  this  very  case,  (a  consignment  to  a  factor  for  sale,) 
they  have  often  given  relief,  where  the  party  might 
have  had  his  remedy  at  law,  if  he  had  thought  proper 
to  proceed  in  that  way." ' 

^  464.  Perhaps  the  doctrine  here  laid  down,  although 
generally  true,  is  a  little  too  broadly  stated.  The  true 
source  of  jurisdiction  in  such  cases,  is  not  the  mere 
notion  of  a  virtual  trust ;  for  then  Equity  Jurisdiction 
would  cover  every  case  of  bailment.  But  it  is  the 
necessity  of  reaching  the  facts  by  a  discovery ;  and 
having  jurisdiction  for  such  a  purpose,  the  Court,  to 
avoid  multiplicity  of  suits,  will  proceed  to  administer 
the  proper  relief.*  And  hence  it  is  that  in  the  case  of 
a  single  consignment  to  a  factory  for  sale,  a  Court  of 
Equity  will,  under  the  head  of  discovery,  entertain  the 
suit  for  relief,  as  well  as  discovery ;  there  being  accoants 
and  disbursements  involved,  which,  generally  speaking, 
cannot  be  so  thoroughly  investigated  at  law,^  although 
(as  we  have  seen)  a  Court  of  Equity  is  cautious  of  en- 


<  Scotte.  SuTmaD.Willu,  B.  405. 

■  Ante,  $  71 ;  3  Black.  Comio.  437  ;  Lodlow  P.  Simond,  2  Caio.  Caa. 
ia  Err.  1,  39,  53  )  MukBnzie  v,  JobBsloD,  4  Msdd.  R.  374  ;  Pearcee. 
Greeo,  1  Jao.  St  Walk.  136. 

3  Ludlow r.  SbaoDd,3Caiii.  Err.  1,18,53; PoatorKimberlr, 9  Johns. 
R.  4S3  i  Mackensie  v.  JohostDo,  4  Uadd.  R.  874. 
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teitaiiuDg  suits  upon  a  siogle  transaction,  where  there 
are  not  mutual  accounts.^  Nay,  so  far  has  the  doctrine 
been  carried,  that  even  though  the  case  may  appear,  as 
a  matter  of  account,  to  be  perfectly  remediable  at  law ; 
yet  if  the  parties  hare  gone  on  to  a  hearing  of  the 
merits  of  the  cause,  without  any  preliminary  objection 
being  taken  to  the  Jurisdiction  of  the  Court  upon  this 
ground,  the  Court  will  not  then  suffer  it  to  prevail ; 
but  will  administer  suitable  relief.  ^ 

§  465.  Cases  of  account  between  trustees  and  ceditU 
gue  trust  may  properly  be  deemed  confidential  agencies, 
and  are  peculiarly  within  the  appropriate  jurisdictioa 
of  Courts  of  Equity.*  The  same  general  rules  apply 
-  here,  as  in  other  cases  of  agency.  A  trustee  is  never 
permitted  to  make  any  profit  to  himself  in  any  of,  the 
concerns  of  his  trust*    On  the  other  hand,  he  is  not 


»  Porter  0.  Spenoet,  S  Johns.  Ch.  R.  171 ;  Wells  v.  Cooper,  eiled  6 
Ves.  ISB  ;  Ante,  Ij  4&8.    Bat  see  Coquillaid  v.  SDydaiD,  8  Blackf.  S5. 

>  Poet  r.  Kimbeilr,  S  Johns.  R.  493. 

s  Jeremy  on  £q.  Jarisd.  B.  3,  Pt.  8,  eh.  S,  p.  533,  &S3. 

*  Docket «.  Somes,  3  Mjlne  &  Keen,  661.  —  In  this  cue  it  was  de- 
cided, thst  if  %  tmsiee  mixes  trust  funds  viih  his  prirsta  moneys,  and 
employs  both  in  x  trade  ot  adventma  of  his  own,  the  cestui  que  trust  msj, 
if  he  prefers  it,  insist  upon  having  a  proportionste  shaie  of  the  pro&ts, 
instead  of  interest  on  the  amoont  of  the  trast  foods  bo  employed.  On 
this  occasion  Lord  Brougham  delivered  an  elaborate  jadgmeot,  from 
which  1  have  made  the  ftdlotring  extracts,  as  they  sttikugly  exemplify 
the  doctrine  of  the  text.  His  Lordship  said  ;  "  Whereror  a  trostee,  at 
one  standing  io  the  relation  of  a  trustee,  violates  his  doty,  and  deals 
with  the  trust  estate  for  his  own  behoof,  the  rule  is,  that  he  shall  aoconnt 
to  the  catai  que  truit  for  all  the  gain  which  he  has  made.  Thus,  if  trnst 
money  is  laid  oot  in  buying  and  aelling  land,  and  a  profit  made  by  the 
transaction,  that  shall  go,  not  to  the  trustee,  who  has  so  applied'  the 
money,  but  to  the  cestui  gue  trutt  whose  money  has  been  thus  applied. 
Io  like  manner,  (and  cases  of  thia  kind  are  more  nnmerous,]  where  a 
trustee  or  executor  has  used  the  fund  committed  to  his  care  in  stock 
■peculations,  Ihongh  the  loss,  if  any,  must  fall  npon  himself ;  yet,  for 
every  farthing  of  profit  bo  may  m^e,  he  shall  he  accoDDtable  to  the 
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liable  for  any  loss  which  occurs  in  the  discharge  of  his 


iraal  Mlate.  So,  if  he  hy  out  iba  irnst  money  In  a  commercial  ad?en- 
tnre,  as  in  bnring  or  fiiiinf;  oat  a  vestel  for  »  voyage,  or  pat  it  in  ihe 
trade  of  another  perton,  from  vhich  he  ia  to  derive  a  ceiuin  elipalated 
profit,  allhoDgh  I  wilt  not  Bay  thai  tbia  has  been  decided,  I  hold  it  to  l>e 
qnilB  clear  that  he  must  accnnnC  for  the  prcfila  received  by  the  adrenlure, 
01  Trotn  the  concern.  In  all  these  cases,  it  is  easy  to  tell  wh&t  the  gaina 
aie ;  the  fund  is  kept  distinct  from  the  trustee's  olfaer  moneys,  and  what- 
etei  he  gets  he  must  aeoouat  for  and  pay  oyer.  It  is  ao  much  fruit,  so 
much  inereate  on  the  estate  or  ehaliel  of  another,  and  must  follow  the 
owDeiabip  of  the  property,  and  go  lo  the  proprietor.  So  it  is  bIeo,  nhere 
ODS,  not  BXpresaly  a  trastee,  has  bought  or  trafficked  wiih  anoiher'a  money. 
The  law  raises  a  treat  by  implicalion,  clothing  him,  though  a  stranger, 
with  Ihe  fiduciary  character,  for  tba  purpose  of  making  him  accountable. 
If  a  person  haa  purchased  land  in  hie  own  name  wilh  my  money,  there 
ia  a  resulting  trust  for  me ;  if  he  haa  invested  my  money  io  any  other 
speculation,  without  my  cooaenl,  he  is  held  a  trustee  for  my  benefit. 
And  so  an  allorney,  guardian,  or  other  peraon,  alanding  in  a  like  silua- 
lion  to  auolfaer,  gains  not  for  himself,  hat  for  the  client,  or  infant,  or 
Other  party,  nhoae  confidence  has  been  abused.  Such  being  the  undeni- 
able principle  of  Equity,  such  the  rule  by  which  breach  of  trust  ia  dia- 
eoaraged  end  ponisbed,  —  discoursged  by  interoeptiog  its  gains,  and 
thus  froetraiing  the  intentions  that  caused  it;  punished,  by  charging  all 
loaaea  on  the  wrong-doer,  while  no  profit  can  evei  accrne  to  him,  —  oan 
the  Ccurt  consiaiently  draw  the  line  as  the  cases  would  seem  to  draw  ii, 
and  except  fiom  the  general  rule  those  instances  where  the  nsk  of  the 
maUetsstioQ  is  most  imminent;  those  instances  where  the  trustee  ia 
most  likely  to  misapproptiaie ;  namely,  those  in  which  be  uies  ihe  Irost 
foods  in  his  own  traffict  At  first  sight  this  seems  grossly  absurd,  and 
some  Tefleciion  is  required,  to  nnderstand  how  the  Court  could  ever, 
eien  in  appearance,  conntenaace  such  an  anomaly.  The  reason  which 
haa  induced  judgea  to  be  satisfied  wilh  allowing  interest  only,  I  take  lo 
baie  been  this.  They  could  not  easily  seiet  the  profile,  attributable  to 
the  trust  money,  from  those  belonging  to  the  whole  capital  slock ;  and 
the  process  became  still  moie  difficult  where  a  great  proportion  of  the 
gains  proceeded  from  skill  or  labor  employed  upon  the  capital.  In  cases 
of  separate  appropriation  there  was  no  aoch  diffioDlty  ;  as,  where  land 
or  Slock  had  been  bought,  and  then  sold  again  at  a  proSt.  And  here, 
accordingly,  there  waa  do  hesiiaiion  in  at  once  making  Ihe  trustee  account 
for  ihe  whole  guns  he  bad  made,  fiat  where,  having  engaged  in  some 
trade  bimeelf,  he  had  invested  ihe  trust  money  in  that  trade  along  wilh 
hu  own,  there  wis  so  much  difficulty  in  severing  Ihe  piofils  which  might 
be  supposed  to  come  from  the  money   misapplied    from  those  nhiob 
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duties,  unless  he  haa  been  guilty  of  negligence,  mal- 


cNue  fion  tha  real  of  the  capiul  embuked,  that  it  wu  deemed  more 
coDTenient  to  t*ke  anoihei  course,  and  ioBteftd  of  endeaToriog  to  ueer- 
tain  what  profit  bad  been  reallj  made,  to  fix  upon  certaio  rates  of  interest, 
aa  the  tappoaed  meuDie  or  repreaeutaiire  of  tfae  profile,  and  uaign 
that  to  the  tiuit  estate..  This  principle  ia  undoabtedlj  sttended  vith  one 
adiaotage;  it  avoids  the  neceesit;  of  an  investigation,  of  more  or  less 
nicety,  in  each  individaal  caee,  and  it  thua  ittaiDa  one  of  the  important 
benefits  resalting  from  all  general  rules.  Bnt  mark  tvhat  ssciifices  of 
jnstice  and  expediencj  are  made  for  this  conTenience.  All  trast  eatates 
reeeiTe  the  same  compensation,  whatever  risks  they  ma;  have  ron  daring 
the  period  of  their  misapproprialion  ;  all  profit  equally,  whatever  may  be 
the  real  gain  derived  by  the  truates  from  this  hreaoh  of  duty:  nor  can 
any  amount  of  profit  inade  be  reached  by  the  Court,  or  evoD  the  most 
moderate  rate  of  mercantile  profit,  that  ia  the  legal  rate  of  intereat,  be 
exceeded,  whatever  the  aetoat  gains  ma;  have  been,  unless  by  the  very 
clumsy  and  arbitrary  method  of  allowing  rests,  in  other  words  compound 
interest ;  and  this  without  the  least  regard  to  the  profile  actually  realized. 
For,  in  the  most  remarkable  case  in  which  this  method  has  been  resorted 
to,  Raphael  v.  Boehm,  (which,  indeed,  is  always  cited  to  be  donbted,  if 
not  disapproved,]  the  compound  interest  was  given  with  a  view  to  the 
culpability  of  the  tmstee'a  condaei,  and  not  upoa  any  estimate  of  the 
profits  he  had  made  by  it  But  the  principal  objectioii  which  I  have  to 
(he  rule,  is  founded  upon  its  tendency  to  cripple  the  jost  power  of  this 
Court,  in  by  fat  the'  most  wholesome,  and  indeed,  necessary  exercise 
of  its  fuDctiona,  and  the  enoouiagement  thus  held  out  to  fraud  and 
breach  of  truaL  What  availa  it  towards  pievenling  such  malversations, 
that  the  contrivers  of  sordid  injustice  feel  the  power  of  the  Court  only, 
where  ihey  are  clumsy  enough  to  keep  the  gains*  of  their  dishonesty 
severed  from  the  rest  of  their  stores  T  It  is  in  vain  they  are  told  of  (he 
Court's  arm  being  I<M)g  enough  to  reach  them,  and  strong  enough  to 
to  hold  them,  if  they  know  that  a  certain  delicacy  of  toDobisTsquired,wilb- 
OQl  which  the  hand  might  as  well  be  paralyzed  or  shrunk  up.  The  distinc- 
tion,! will  not  say  sanctioned,  but  pointed  at,  by  the  negative  anthority 
of  the  eases,  proclaims  ta  execntoTS  and  trustees,  that  they  have  only  to 
invest  the  trust  money  in  the  speculations,  and  expose  it  to  the  haurds  of 
their  own  commerce,  and  be  charged  6  pet  eeet,  on  it ;  and  then  tbej 
may  pocket  16  or  SO  per  cent,  by  a  successful  adventure.  Surely,  the 
supposed  diEGcuUy  of  ascertaining  the  real  gain  made  by  the  misapplication 
is  as  nothing,  compared  with  the  mischiefs,  likely  to  arise  from  admitting 
this  rule,  or  rather  this  exception  to  one  of  the  moat  general  rules  of  equi< 
table  jurisdiction.  Even  if  esses  were  more  likely  to  occur  than  I  can 
think  they  tire,  of  inextricable  difBeullies  in  puraumg  such  inquiries,  I 
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versation,  or  fraud.'  The  same  doctrine  is  applicable 
to  cases  of  guardians  and  wards,  and  other  relations  of 
a  similar  nature.^ 

5  466.  Cases  of  account  between  tenants  in  com- 
•  moD,  between  joint-tenants,  between  .partners,  between 
part^wners  of  ships,  and  between  owners  of  ships  and 
the  masters,  fall  under  the  like  considerations.  They 
all  involve  peculiar  agencies,  like  those  of  bailiifa,  or 
managers  of  property,  and  require  the  same  operative 
power  of  discovery,  and  the  same  interposition  of 
Equity.^  Indeed,  in  all  cases  of  such  joint  interests, 
where  one  party  receives  all  the  profits,  he  is  bound  to 


should  Etill  deem  ihU  the  leuer  eiil  by  far,  and  ba  pTepaied  lo  embrace 
JL  Mr.  Solicitor  General  pot  &  e&u  of  &  very  pl&aaible  upect,  with  tbe 
view  of  deterring  the  Court  from  taking  ihe  course  whicb  *)l  principle 
points  oat.  He  feigned  the  instance  of  an  apothecary  buying  drugi  yt'uh 
£100  of  trust  money,  and  earning-  :Cl,000  a  year  by  aelling  them  to  hie  pa- 
tietite ;  and  bo  he  might  hare  taken  the  ease  of  tiast  money  laid  oat  in  pur- 
chasing a  piece  of  steel  or  skein  of  silk,  sod  these  being  worked  up  into 
goods  of  the  finest  fabric,  BitTmnghtan  trinkets  or  Brasseh  lace,  where 
the  work  exceeds  by  10,000  times  the  material  in  tsIub.  Bat  such 
instances,  in  truth,  proTe  nothing,  for  they  are  cases  not  of  profits  upon 
stock,  bnt  of  skilful  labor  Tsry  highly  paid  ;  and  no  reasonable  person 
wonid  ever  dream  of  charging  a'  trustee  nhose  akill  thas  bestowed,  had  so 
enormoQBly  angmented  the  valne  of  the  capital,  as  if  he  had  only  obtained 
from  it  a  profit ;  although  the  refinements  cf  the  Citil  Law  would  cer- 
tainly hear  ns  out,  even  in  charging  all  guns  accruing  upon  those  goods, 
as  in  the  natnra  of  aseretioDS  belonging  to  the  true  owners  of  the  chattels." 
See  W.  dderbarn  d.  Weddetboro,  4  Myloa  II  Craig,  41 ;  Clarke  v.  Tip- 
ping, 0  Be  avsn,  R.S84. 

>  Wilkinson  o.  Stafford,  1  Yes.  jr.  33,  41,  4S ;  Shepherd  t>.  Towgood, 
1  Turn.  &  B.  379  ;  Adair  v.  Shaw,  1  Sch.  &  Ufr.  R.  S73 ;  Caffiey  t>. 
Carbey,  S  Ves.  4S8. 

0  See  Jeremy  on  Eq.  Juiisd.  B.  3,  Ft.  S,  ch.  b ,  p.  643,  644,  51S  ;  Id. 
p.  6Sa,  623. 

3  See  Abbott  on  Shipp.  B.  I,ch.8,^4,  10,  11,  12;  Ooddiogton  o. 
Eallett,  1  Vee.  497;  Ez  pane  YouDg,S  Ves.  &  Beam.  S43;  Com.  Dig. 
Chan.  3  V.  6,  9  A.  1 ;  Diury  v.  Drnry,  1  Ch.  Rep.  49;  Strelly  e.  Wioson, 
1  Vem.  R.  287. 
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accouDb  to  the  other  parties  in  interest  for  their  re- 
spective shares,  deducting  the  proper  charges  and 
expenses ;  whether  he  acts  expressly  hy  their  autho- 
rity as  bailiff,  or  only  by  implication  as  manager, 
without  dissent,  jure  dimim,  oyer  the  property.' 

§  466  a.  Trustees,  directors  of  private  companies, 
and  other  persons  standing  in  a  similar  situation,  are 
not  only  not  allowed  to  make  any  profit  out  of  theii 
offices,  bat  it  is  primA  facie  a  breach  of  trust  on  their 
part  to  take  upon  themselves  the  management  of  any 
part  of  the  concern  for  a  compensation  or  profit^  by 
way  of  commission,  or  brokerage,  or  salary.  Thus, 
for  example,  a  director  of  a  company  created  to  em- 
ploy steamships  for  the  benefit  of  the  company,  can- 
not assume  to  himself,  with  the  consent  of  the  other 
directors,  the  situation  of  a  ship's  husliand,  so  as  to 
charge  the  ship's  company  for  snch  a  compensation, 
as  a  stranger  acting  in  the  same  office  might' 


>  StTeltj  V.  WinwKi,  1  Yera.  S97 ;  Horn  c.  Gilpin,  Ambl.  B.  355  ; 
Faliener  v.  Warren,  6  Ves.  73, 79. 

>  Benson  D.  Healhotn,  1  Yoange  &  Coll.  N.  R.  338,  340,341. — Id  this 
ease  Mr.  Yice-Ch&ncellor  Knight  said  :  "  The  noxl  point  relates  to  the 
commistions  and  the  diuoDDta.  It  mt]'  be  right,  ■Q4_pTobablf  ia  fair,  to 
aBBume,  far  the  purpose  of  the  argDment,  that  all  these  charges  and 
allowances  to  Mr.  Heathoro  were  auch  aa  woald  have  been  acco  iting  to 
uaage,  and  proper  in  the  case  of  a  tXnngez.  Hie  potiiion,  hotrerer, 
was  very  difierent.  He  was  one  of  aix  direetoii  of  this  Companj,  to 
vbom  excloaivel;  the  eolire  maaagement  of  iia  affain  was  intiusie*]. 
I  saj  exelasiTolj,  because,  as  is  obvioasly  neceanLi;  in  compuiies  of  this 
desciipiion,  th«  sbareholders  in  general  were  prohibited  from  interfering. 
These  six  direolora,  being  so  iatrnsted,  receive  among  them,  from  the 
funds  of  the  Company,  as  a  remnneration  foi  theii  Irooble  in  being  the 
ezclusively  acting  partners  in  this  conoem,  a  aom  of  no  less  (ban  £U0 
per  annum,  capable,  aa  I  read  the  deed,  of  increase,  bnt  not  liable  to 
diminntion ;  this  anm  ihej  are  to  diride  between  themseWea  aa  they 
think  fit.  NotT,  it  ia  obvioos  that  petsons  ao  eirenmatanced  were  nnder 
ftn  obligation  to  the  ahareholden  at  large  to  tise  theic  beat  e: 
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$  467.  Iq  many  cases  of  frauds  by  an  agent,  a  Court 
of  Common  Law  cannot  adminiateT  effectual  remedies ; 


all  matterB  which  related  to  iha  afTsin  of  the  Company  for  the  welfare 
of  lbs  concern  thos  eotniBted,  not  gralnitooBlj,  to  iheir  charge.  I  ap- 
prehenil  that,  withoat  an;  apeoial  proTiiion  for  the  purpose,  it  was  b; 
law  an  implied  and  iDheient  tenn  in  the  engagement,  that  (hey  sbonld 
not  make  any  other  profit  to  themaelTee  of  that  Iruat  or  employment, 
and  ahonld  not  acqaiie  to  themtelTea,  wliilS  they  remained  directora,  an 
interest  adverse  to  theii  duly.  The  main  ot  only  bnaineBa  of  this  Com- 
pany  conaiaied  in  acqajring,  managing,  and  working  sieam-vesBels.  It 
may  have  been  that  a  ship's  hnsband  was  necesnry.  It  ia  the  derendant't 
case,  or  the  eaaa  at  leaat  of  Hr.  Heathoro,  thai  a  ahip'a  hnsband  was 
neeeaaary.  This  ia  denied  on  the  part  of  the  plaintiffs,  who  say  ih^t  the 
directon  might  very  well  have  performed  such  duly  as  the  managemeat 
of  the  Teeiela  reqoired  withont  the  inlerpoti^on  of  a  ship's  husband. 
Oa  that  I  gave  do  opinion  ;  hot  if  a  ship's  hnsband  was  ceceaaary,  it  ia 
obvions  be  wonld  bsoome  Ihe  responsible  servant  of  the  directors,  in  an 
oneroDS  office  —  that  he  would  become  an  accounting  party  to  them,  and 
that  his  conduct,  as  well  aa  hia  aceounta,  however  respectable  he  might 
be,  would  require  a  constant  and  vigilant  auperintendenoa  and  control. 
That  constant  and  vigilant  auperinteodence  and  control  ooe  and  all  of  the 
direetora  had,  for  value,  contracted  to  give  ;  and  what  is  donet  One  of 
tl^eae  very  directors  beeomea  himeelf  the  peraon  whoae  oondaci  and 
aceODBia  it  is  bis  daty  to  snpcrintend,  to  check,  and  to  waich ;  at  onoe, 
thevefote,  to  pnt  Ihe  ease  at  the  very  lowest,  and  in  a  manner  most  favor- 
able to  Mr.  Heathom,  paralydng  hiitt  as  director  in  this  respect,  and 
leaving  the  Company,  as  far  aa  these  important  matiera  wets  concerned, 
under  the  protection  of  but  five,  while  they  believed  themaelves  to  be 
under  the  protection  of  sis.  But  it  does  not  rest  there.  The  fire  re- 
maining directors  Wats  plaoed  in  the  dif&cnlt  and  invidioua  position  of 
having  to  cheek  and  control  Ihe  aeconnta  of  one  of  their  own  body,  with 
whom  they  were  aaeooiated  on  equal  terms,  in  the  management  of  every 
other  part  of  the  afikirs  of  the  concern.  It  haa  been,  nevetibeleas,  with 
an  appearaace  of  serioosoeas,  treated  as  an  aignable  question,  whether  I 
can  allow  this  genUeman  to  receive  profits,  however  reasonable  In  amount, 
if  they  had  been  claimed  by  another  peisoa,  which  he  has  made  by  Uu* 
employmeni,  in  which  he  ought  never  to  have  embarked.  If  the  Court 
were  to  do  ao,  if  the  Court  wera  to  allow  to  a  person  so  eircumatuoed 
that  which  might  fairly  be  allowed  to  a  stranger,  it  would  obvionslj 
afford  the  aimagest  enooaragemant  to  a  departure  from  what  is  the  right 
and  tegular  course  in  every  aimilai  eatablishmeott  A  patty  wonld  tak« 
a  utuation  of  this  nature  with  the  certainty  of  having  a  fair  remunera- 
tion, and  with  the  probable  advantage  of  reuinmg  what  was  uoftk.  It 
Ki).  jitR.  —  vol..  I.  4S 
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as,  for  iostance,  it  cannot  give  damages  against  his 
estate  for  a  loss  arising  from  bis  torts,  when  such  torts 
die  with  the  person ;  and,  H  foHiori,  the  rule  will  apply 
to  Courts  of  Equity,  which  do  not  entertain  suits  for 
damages.  Bat^  where  the  tort  arises,  in  the  course  of 
an  agency,  Irom  a  fraud  of  the  agent,  and  respects  pro- 
perty. Courts  of  Equity  will  treat  the  loss  sustained,  as 
a  debt  against  his  estate.^ 


ia  maial;  ihis  danger,  the  danger  of  the  commisaion  of  frend  m  a  manaer 
Knd  under  ciiCDmslances  which,  in  Ihe  great  majockj  of  inalBnces,  muBt 
preclude  detection,  that  ia  ihe  case  of  trasteea  and  all  parties  whose 
character  and  tea poneibi lilies  ata  siniilar,  (for  ibcre  is  oo  magio  ia  (he 
word,)  indueea  the  Court  (not  only  for  the  sake  of  jastice  in  iha  indivi- 
dual  case,  but  for  the  proiectioo  of  the  pablic  generally,  and  vith  a  tiew 
to  BMeit  and  Tindicale  the  obligation  of  plain  and  direct  dealing  betveen 
mm  and  man  in  all  caaea,  bat  especially  in  Ihoae  where  one  man  is  trusted 
by  another,)  to  adhere  strictly  to  the  rule,  that  Do  profit  of  any  descrip- 
tion shall  be  made  by  a  person  so  circumitanced — aaying,  to  ihe  person 
oomptaining,  that  he  has  thus  employed  bis  time  and  aliill  wilbout  retnu- 
neralion,  that  he  has  elected  bo  to  treat  the  matter  ;  that  he  has  had  his 
reward,  for  he  has  had  the  poaaibilily,  nay  the  probability,  of  retaining  to 
himself  that  which  he  never  ooght  to  have  retained;  that  be  has  been  will- 
iog  to  run  lbs  risk,  and  canuoC  complain  if  he  happens  to  toee  the  stake. 
It  ia  on  this  principle  that  Lord  Etdon  proceeded  in  the  cases  so  familiar  to 
us  all  of  purchases  by  trustees.  It  ia  only  an  instance  of  the  application 
of  the  rule,  not  the  rule  itself.  Id  those  oases  Lord  Eldon  said — (I  allude 
particulatly  to  Ex  parte  Lacey,  6  Vee.  &£7,  which  ocoarredsooa  after 
Lord  Eldon  first  received  the  eeal)  — '  The  rule  is  founded  on  this,  that, 
though  yoa  may  see  in  a  particular  case  that  he  haa  not  made  advantage, 
it  is  utterly  impossible  to  examine  upon  satisfactory  evidence  ia  the  pOHei 
of  the  Court,  by  which  I  mean,  in  the  power  of  the  parties  in  oinetj-nine 
cases  out  of  a  hundred,  whether  he  has  made  adTaolsge  or  not.'  If,  in 
the  preaent  case,  Mr.  Healhoin  had  openly  and  directly  brought  forward 
the  mailer  before  the  body  of  shareholders  generally,  I  consider  it  possi- 
ble, if  not  probable,  that  he  would  have  heeu  allowed  to  receive,  and 
would  now  have  been  entitled  to  retain  all  the  sums  in  qgealion  paid  for 
commlBslon.  He  has  not  elected  to  take  that  open  and  straightforward 
eooTse ;  he  has  chosen  that  the  matter  ahoald  be  aadiaclosed,  and  he  muat 
abide  the  inevitable  result." 

>  Lord  Hardwioke  r.  Vernon,  4  Ves.  418;  Bishop  of  Wineheater  «. 
Knight,  1  P.  Will.  40e.    But  see  JesDs  College  v.  Bloom,  Ambler,  R. 
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§  468.  Courts  of  Equity  adopt  very  enlarged  Tiewa 
in  regard  to  the  rights  and  duties  of  agents ;  and  in  all 
cases,  where  the  duty  of  keeping  regular  accoanta  and 
vouchers  is  imposed  upon  them,  they  will  take  care 
that  the  omission  to  do  so  shall  not  be  used  as  a  means 
of  escaping  responsibility,  or  of  obtaining  undue  re- 
compense. If,  therefore,  an  agent  does  not,  under  such 
circumstances,  keep  regular  accounts  and  vouchers,  he 
will  not  be  allowed  the  compensation,  which  otherwise 
would  belong  to  his  agency.'  Upon  similar  grounds, 
as  an  agent  is  bound  to  keep  the  property  of  his  prin- 
cipal distinct  from  his  own,  if  he  mixes  it  up  with  his 
own,  the  whole  will  he  taken,  both  at  Law  and  in 
Equity  to  be  the  property  of  the  principal,  until  the 
agent  puts  the  subject-matter  under  such  circumstances 
that  it  may  be  distinguished,  as  satisfactorily  as  it 
might  have  been  before  the  unauthorized  mixture  on 
his  part'  In  other  words  the  agent  is  put  to  the  neces- 
sity of  showing  clearly  what  part  of  the  property  be- 
longs to  him  ;  and,  so  far  as  he  is  unable  to  do  this,  it 
is  treated  as  the  property  of  his  principal.'  Courts  of 
Equity  do  not  in  these  cases  proceed  upon  the  notion, 
that  strict  justice  is  done  between  the  parties;  but 
upon  the  ground  that  it  is  the  only  justice  that  can  be 


S6.  — la  mftoy  cawe  of  tort,  t,  remedy  would  lie  at  law  against  tbs  per- 
BOnal  Tepresenlalive  of  the  party  ;  as,  for  instance,  where  a  tenant  has  tor- 
tioaaly  dug  ore,  and  sold  it  during  his  lifeiime  i  if  the  ore,  oythe  proceeds 
of  Jl  cotne  to  the  poBeeisioa  or  hie  administrator  or  exeootor,  or  he  baa 
asBela,  a  Bait  will  lie  st  law  for  the  same.  1  P.  Will.  407.  See  Jesus 
Collegeo.  Bloom,  Ambler,  R.  64;  Hamblej  r.  Tiolt,  Cowp.  R.  374. 

1  While  V.  Lady  Lineoln,  8  Yea.  863  ;  S.  P.  IS  Yes.  441. 

3  Lufion  V.  While,  IS  Vei.  436,  440. 

3  PantoD  «.  Pantoo,  cited  15  Vea.  440 ;  Chadsworth  v.  Edwards,  3 
Yes.  46. 
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done ;  and  that  it  would  be  inequitable  to  suffer  the 
fraud  or  negligence  of  the  agent  to  prejudice  the 
rights  of  his  principal.^ 

§  469.  Another  head  is  that  of  Apportionment,  Con- 
TRiBTTTioN,  and  General  Ateraoe,  which  are  in  some 
measure  blended  together,  and  require,  and  terminate 
in  Accounts.  In  most  of  these  cases,  a  discovery  is  in- 
dispensable for  the  purposes  of  justice ;  and  where  this 
does  not  occur,  there  are  other  distinct  grounds  for  the 
exercise  of  Equity  Jurisdiction,  in  order  to  avoid  circu- 
ity and  multiplicity  of  actions.  Some  cases  of  this 
nature  spring  from  contract ;  others,  again,  from  a  legal 
duty,  independent  of  contract ;  and  others,  again,  from 
the  principles  of  natural  justice,  confirming  the  known 
maxim  of  the  law,  Qui  sentU  commodum,  seniire  debit  et 
amis.  The  two  latter  may,  therefore,  properly  be  class- 
ed among  obligations  resulting  quasi  ex  contractu?  This 
will  abundantly  appear  in  the  sequel  of  these  Commen- 
taries.' 


I  Luflon  0.  While,  15  Ves.  441  ;  Post,  ^  633. 

9  Deering  v.  Earl  of  Winchelsea,  1  Cox,  R.  318  ;  S.  C.  S  Ba>.  &  Pul. 
370.     See  1  Whi(e  &  Tudor's  Eq.  Lead.  Caa.  60,  and  ddIeb. 

3  Mr.  Chancellor  Kent  has,  in  several  of  his  judgmeniB,  treated  the 
subject  of  conlhhulion,  and  insisted  strongly  that  it  is  not  necessarily 
founded  upon  contract,  but  upon  principles  of  natural  justice,  independent 
of  contract.  See  Clieesebo rough  v.  Millard,  I  Johns.  Ch.  R.  409  ; 
Stearns  v.  Cooper,  1  Johns.  Ch.  H.  425  ;  Campbell  v.  Mesier,  4  Johns. 
C.  R-  331.  In  this  opinion  he  is  not  onl;  fully  borne  out  by  the  doctrines 
of  the  KngliskLaw,  (Deering  u.  Earl  of  Winchelsea,  1  Coi,  Tl.  318;  S. 
C.  3  lies,  it  Ful.  370,)  but  by  the  Roman  and  Foreign  Lan,  which  he 
has,  with  his  nsual  ability  and  learning,  commented  upon.  And  he  bis 
applied  it  lo  the  case  of  an  old  party  wall  which  divided  two  estates,  and 
was  necessary  to  ba  rebuilt,  and  was  rebuilt  by  the  owner  of  one,  who 
claimed  contribution  from  the  other,  and  had  a  decree  in  his  favor.  There 
is  a  most  perauasiva  course  of  reasoniog  used  to  support  this  judgment ; 
but  it  is  mainly  rested  upon  principles  of  Equity,  derived  from  the   Civil 
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§  470.  And  first  as  to  Apportionment  and  Contbibi^ 
noN,  which  may  coDTeniently  be  treated  together. 
Lord  Coke  has  remarked  that  the  word  Apportionment 
"  Cometh  of  the  word  JPortio,  quasi  Partio,  which  signi- 
fieth  a  part  of  the  whole,  and  apportion  signifieth  a  di- 
vision of  a  rent,  common,  &c.,  or  s  making  of  it  into 
parts."  *  It  is  sometimes  used  to  denote  the  distriba- 
tion  of  a  common  fund,  or  entire  Bubject  among  all 
those  who  have  a  title  to  a  portion  of  it.*  Sometimes, 
indeed,  in  a  more  loose  bat  an  analogous  sense,  it  is 
used  to  denote  the  contribution,  which  is  to  be  made 
by  different  persons,  having  distinct  rights,  towards 
the  discharge  of  a  common  burthen  or  charge  to  be 
borne  by  all  of  them.  In  respect,  then,  to  apportion- 
ment in  its  application  to  contracts  in  general,  it  is  the 
known  and  familiar  principle  of  the  Common  Law,  that 
an  entire  contract  is  not  apportionable.  The  reason 
seems  to  be,  that  as  the  contract  is  founded  upon  a  con- 
sideration dependent  upon  the  entire  performance  of 
the  act,  and  if  from  any  caase  it  is  not  wholly  per- 
formed, the  easux  /(ederia  does  not  arise,  and  the  law 
will  not  make  provisions  for  exigencies  which  the  par- 
ties have  neglected  to  provide  for  themselves.  Under 
such  circumstances,  it  is  deemed  wholly  immaterial  to 
the  rights  of  the  other  party,  whether  the  non-perform- 
ance has  arisen  fron^  the  design  or  negligence  of  the 
party  bound  to  perform  it,  or  to  inevitable  casualty  or 
accident.  In  each  case  the  contract  has  not  been  com- 
pletely executed.^    The  same  rule  is  applied  to  cases 


■nd  Foreign  Law.  See  Campbell  t>.  Heeiei,  «  Johne.  Ch.  R.  334  ;  S.  C. 
6  Johna.  R.  91. 

1  Co.  Liu.  M7  h. 

3  Es  parte  SiD;lh,  1  Swanai.  R.  338,  339,  the  Reportei'a  note. 

S  PutdJoe  V.  Jane,  Alejn,  R.  SB,  S7  ;  Storj  on  Bailmeols,  fj  36;  £z 
45  • 
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where  the  paymeat  is  to  be  made  under  a  contract 
upon  the  occurrence  of  a  certun  eTont  or  apon  certain 
conditioDS.  In  the  application  of  this  doctrine  of  the 
Common  Law,  Courts  of  Slqnity  have  generally,  hot 
not  universally,  adopted  the  maxim,  ^qtatas  segmtar 
l^&n}  Whether  rightly  or  wrongly,  it  is  now  too  late 
to  inquire,  although  as  a  new  question,  there  is  much 
douht  whether  in  so  adopting  the  maxim,  they  have  not 
in  many  cases,  deserted  the  principles  of  natural  jus- 
tice and  equity,  as  well  as  the  analogies  by  which'  they 
were  governed  in  other  instances  in  whidi  ■  they  have 
granted  relief  '  We  have  already  had  occasion  to  cite 
cases  in  which  this  rigid  doctrine  as  to  non-apportion- 
ment has  been  applied.'  There  are,  however,  some  ex- 
ceptions to  the  rule  both  at  Law  and  in  Eqnity,  which 
we  shall  presently  have  occasion  to  consider,  and  some 
in  which  Courts  of  Eqnity  have  granted  relief,  where 
it  would  at  leaat  be  denied  at  Law.* 

$  471.  Some  cases  of  apportionment  in  Equity,  aris- 
ing under  contract,  or  quasi  contract,  have  already  been 
mentioned  under  the  head  of  Accident*  Bat  at  the 
Common  Law,  the  cases  are  few  in  which  sa  apportion- 
ment under  tibntracts  is  allowed,  the  general  doctrine 
being  against  it,  unless  specially  stipulated  by  the 
parties.  Thus,  for  instance,  where  a  person  was  ap- 
pointed collector  of  rents  for  another,  and  was  to 
receive  £100  per  annum  for  his  services ;  and  he  died 


paite  Smjih,  1  Svtnat  336,  339,  the  Reponei's  nole,  aod  cwea  cited ; 
Ibid.  1  Fonbl.  £q.  B.  1 ,  ch.  6,  ()  0,  notea  (n)  to  (r). 

1  Foal,  ^  474,  480  to  483. 

»  Ibid. 

3  Ante,  ^  101  to  104. 

*  Poit,  ^  478, 473,  47». 

&  Ante,  ^  W. 
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at  the  end  of  three  qaaiteis  of  the  year,  while  ia  the 
service  ;  it  was  held,  that  his  executor  could  not  reco- 
ver ^5  for  the  three  quarters'  Eervice,  upon  the 
grouad  that  ihe  contract  was  entire,  and  there  could  be 
no  apportionment ;  for  the  maxim  of  the  law  is,  Antma 
nee  debiivm  jvdex  non  %eparat  tjpsum.'  So,  where  the 
mate  of  a  ship  engaged  for  a  voyage  at  30  guineas  for 
the  voyage,  and  died  daring  the  voyage,  it  was  held, 
that  at  law  there  could  be  no  apportionment  of  the 
wages.' 

S  471  a.  "  In  its  familiar  practical  applications,  the 
principle  that  an  entire  contract  cannot  be  apportioned, 
seems  founded  on  reasoning  of  this  nature ;  that  the 
subject  of  the  contract  being  a  complex  event  consti- 
tuted by  the  performance  of  various  acts,  the  imperfect 
completion  of  the  event,  by  the  performance  of  some 
only  of  those  acts,  (as  service  during  a  portion  of  the 
specified  period,  navigation  to  an  extent  lees  than  the 
voyage  undertaken)  cannot,  by  virtue  of  that  contract 
of  which  it  is  not  the  subject,  t^ord  a  title  to  the  whole 
or  to  any  part  of  the  stipulated  benefit.  "Whatever  be 
the  origin  or  the  policy  of  the  principle,  it  has,  unques- 
tionably, been  established  as  a  general  rule,  from  the 
earliest  period  of  onr  judicial  history.^ 


1  Co.  Lilt.  ISO  a ;  CountOM  of  Pljntoutk  o.  ThrogmoitoD,  1  Salk.  65  ; 
3  Hod.  R.  1S3. 

3  Cutler  V.  Powdl,  e  T.  R.  350.  See,  abe,  Appleb?  e.  Dodd,  8  Ean, 
B.  300;  Jeue  v.  Koj,  1  Cromp.  Jarr.  &  Roac.  310,  3&9,  330. 

>  Ez  parte  Sm^fth,  1  Sur&ntt.  R.  p.  338,  Dole.  "Tbe  fallowing  are 
wme  of  the  enlhoritiee  by  which  it  !■  enforeed  or  qnslified.  Bro.  Abr. 
AppoTlioo.pl.  7,  I3,93,S6;  Id.Coutiut,  pl.8,lS,  30,  31,33  ;  Id.  Labor- 
en,  pi.  46, 10 H. 0,  S3 ;  3  Yin.  Abr.  8, 0  ;  Finch Law,lib. 3, o.  18 ;  Coantew 
of  FlynutaUi  v.  Thrognorton,  I  Stlk.  05 ;  Tyrie  e.  Fleteher,  Cowp.  060  ! 
SobinsoQ  v.  Bland,  3  Borr.  1077,  1  Bl.  S31 ;  Loraiae  r.  ThomlioHiD, 
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§  472.  Courts  of  Equity,  to  a  considerable  extent^ 
act,  as  we  have  Been,  upon  this  mazim  of  the  Common 
Law  in  regard  to  contracts.  But,  where  equitable  cir- 
cumstances intervene,  they  will  grant  redress.  Thus, 
if  an  apprentice  fee  of  a  specific  sum  be  given,  and  the 
master  afterwards  becomes  bankrupt.  Equity  wlU  (as 
-we  have  seen)  decree  an  apportionment.'  So,  where 
an  attorney,  while  he  lay  ill,  received  the  sum  of  120 
guineas  for  a  clerk  who  wa^  placed  with  him,  and  he 
died  within  three  weeks  afterwards,  the  Court  decreed 
a  return  of  100  guineas,  notwithstanding  the  articles 
provided,  that,  IQ  case  of  the  attorney's  death,  £&0  only 
should  be  returned."  This  case,  upon  the  statement  in 
the  report,  is  certainly  open  to  the  objection  taken  to  it 
by  Lord  Kenyon,  who  said  that  it  carried  the  jurisdic- 
tion of  the  Court  as  far  as  it  could  be ;'  for  it  over^ 
turned  the  maxim.  Modus  ei  eonventio  vmcunt  legem.  But, 
in  truth,  the  case  (according  to  the  Register's  Book) 
seems  to  have  been  very  correctly  decided ;  for  in  the 
pleadings  it  was  stated,  that  the  plaintiff  at  the  time 
Tvas  unwilling  to  sign  the  articles,  or  to  pay  the  120 


DoQft.  686 ;  Bennon  v.  Woodbridge,  Don;.  781 ;  Bothwell  t^  Cooh,  I  B. 

6  P.  ITS  I  Mejerti.  Gregmn,  Manb.  on  laBDnnce,  656 ;  Chitari).  Becket, 

7  T.  B.  SOI ;  Cook  v.  JeDningB,  7  T.  B.  381 ;  Catiler  e.  Powell,  6  T.  B. 
3S0;  WiggiDB  v.  Ingleton,  Lord  Rb;iii.  1811  ;  Cook  d.  Tomlw,  S  Aostr. 
430 ;  Let  e.  Burber,  9  Anstr.  4S5,  .n  ;  Mollo;  v.  Sacket,  6  E*it,  316  ; 
I^dkrd  e.  Lopes,  10  Ewt,  686 ;  How  e.  SyDfo,  IS  Eut,  410  ;  Fuller  t>. 
Abbott,  4  Teant.  106 ;  SievensoD  e.  Snov,  3  Ban.  1237 ;  Long  v.  Allen, 
Htr^.  on  laBDianee,  660  ;  Park  on  Inenranee,  639  ;  Ritchie  o.  AtkinMn, 
10  Eut,  395  ;  WaddiogtoD  v.  Oliver,  2  N.  B.  61 ;  and  see  Abbotl'B  I^w 
of  Merchant  Ships,  p.  399,  et  seq." 

1  Ante,  f)  S3  ;  Hale  v.  Webb,  3  Bro.  Cfa.  B.  78  ;  Ex  paitB  Sandbr, 
1  Aik.  14B ;  Hint.  e.  Tolaoo,  13  Jurist.  606. 
*  Newton  v.  Rowse,  I  Yen.  460,  and  Rutbbf'B  note  (3). 
3  Hale  e.  Webb,  S  Bio.  Ch.  R.  80  i  1  Fonbl.  Eq.  B.  1,  eh.  5,  ^  8,  nota 
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gaineas,  until  the  attorney  had  declared,  that  in  case 
he  should  not  live  to  go  ahroad,  the  120  gaineas  should 
be  returned  to  him,  and,  that  he  was  only  troubled  with 
a  cold,  and  hoped  to  be  abroad  in  two  or  three  days ; 
and  thereupon  the  plaintiff  signed  the  articles.^  This 
allegation  was,  in  all  probability,  proved,  and  was  the 
Tery  tumiog  point  of  the  case.  If  eo,  the  case  stands 
upon  a  plain  ground  of  Equity,  that  of  mutoal  mistake, 
or  misrepresentation,  or  unconscientioas  adTantage.  . 

§  473.  Other  cases  of  apprentice  fees  may  exemplify 
the  same  salutary  interposiUou  of  Courts  of  Equity. 
Thus,  where  an  apprentice  had  been  discharged  from 
service,  in  consequence  of  the  misconduct  of  the  master, 
it  was  decreed  that  the  indentures  of  apprenticeship 
should  be  delivered  up,  and  a  part  of  the  apprentice  fee 
paid  back.'  So,  where  the  master  undertook,  in  consi- 
deration of  the  apprentice  fee,  to  do  certain  acts  daring 
the  apprenticeship,  which  by  his  death  were  left  undone 
and  could  not  be  performed,  an  apportionment  of  the 
apprentice  fee  was  decreed.^ 

§  474.  These  are  cases  where  an  apportionment 
might  not  always  be  reached  at  the  Common  Law ;  bat 
yet,  which  belong  to  the  recognized  principles  of  Equity. 
But)  on  the  other  hand,  where  an  apprentice  fee  has 
been  paid,  and  the  apprenticeship  has  been  dissolved 
at  the  request  of  the  friends  of  the  apprentice,  but 
without  any  default  in  the  master,  and  without  any 
agreement  for  a  return  of  any  part  of  the  fee,  there  a 
Court  of  Equity  will  not  interfere,  for  there  is  no  Equity 


1  Mr.  Raiihbj'fl  nole  to  1  Taro.  460.  Anle,  ^  93. 
a  Locklejr  v.  Eldridgo,  Rep.  Temp.  Fiacb,  tSB.    Se«  Thenntui  c.  Abet, 
3  Tern.  64. 
3  SsTin  V.  Bowdin.  Bep.  Temp.  Tlnch,  306. 
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attaching  itBelf  to  the  transaction,  and  the  contract 
does  not  import  any  retnrn.' 

(  475.  In  regard  to  rents  the  general  rule  at  the 
Common  Law  leaned  strongly  against  any  apportion- 
ment thereof.  Hence  it  was  well  established,  that  in 
case  of  the  deatH  of  a  tenant  for  life,  in  the  interral 
between  two  periods,  at  each  of  which  a  portion  of  rent 
becomes  due  from  the  lessee,  no  rent  could  be  recovered 
foi;  the  occupation  since  the  first  of  those  periods.' 
The  rule  seems  to  have  been  rested  on  two  propositions : 
1st.  That  the  entire  contract  cannot  be  apportioned. 
2d.  That  under  a  lease  with  a  periodical  reservation  of 
rent,  the  contract  for  the  payment  of  such  portion  is 
distinct  and  entire."  Hence  it  followed,  that  on  the 
determination  of  a  lease  by  the  death  of  the  lessor 
before  the  day  appointed  for  payment  of  the  rent,  the 
event,  on  the  completion  of  which  the  payment  was 
stipulated,  namely,  occupation  of  the  lands  during  the 
period  stipulated,  never  occurring,  no  rent  became  pay- 
able, and  in  respect  of  time,  apportionment  was  not  ia 
any  case  pennitted.* 

§  475  a.  Some  exceptions  and  some  qualifications 
were,  however,  in  certain  cases  and  under  certain  cir- 
cumstances, incorporated  into  the  Common  Law  at  an 
early  period,  in  respect  to  rent  growing  out  of  real 
estate,  where  there  was  a  division  or  severance  of  the 
land  from  which  the  rent  issued.  In  other  cases,  the 
rent  was  held  to  be  wholly  extinguished.  A  few  ex- 
amples of  each  sort  may  perhaps  be  usefully  introduced 
in  this  place ;  but  the  full  examination  of  the  whole 

1  Hde  i>.  Webb,  S  Bro.  Ch.  R.  78 ;  Hirst  v.  Tolion,  13  JariBt,  596. 

*  Ex  pule  Smjth,  1  Swanat.  B.  338,  and  nole. 
S  Ibid. 

*  Ibid. ;  CInn**  cue,  10  Co.  R.  137. 
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subject  properly  belongs  to  another  department  of  the 
law.^  Thns,  for  instance,  if  a  man  had  a  rent  charge, 
and  pnrchased  a  part  of  the  land,  ont  of  which  it 
issaed,  the  whole  rent  charge  was  extinguished.'  But^ 
if  a  part  of  the  land  came  to  him  by  operation  of  law, 
as  by  descent,  then  the  rent  charge  was  apportionable ; 
that  is,  the  tenant  and  the  heir  were  to  pay  according 
to  the  value  of  the  lands  respectively  held  by  them ; 
and,  of  course,  the  part  apportionable  on  the  heir  was 
extinguished.'  But  a  rent  service  was  in  both*  cases 
apportionable.*  So,  if  a  lessor  granted  part  of  a  rever- 
sion to  a  stranger,  the  rent  was  to  be  apportioned.' 
On  the  other  band,  if  part  of  the  land  out  of  which  a 
rent  charge  issued,  was  evicted  by*a  title  paramount, 
the  rent  was  apportioned.'  So,  although  a  rent  charge 
is  in  its  nature  entire  and  against  common  right,  yet  if 


I  Co.  Litl.  148  a;  Com.  Dig.  Susjieruim,  R.  6,  B.  4  ;  1  Fonbl.  Eq.B. 
I,  eh.  fi,  ^  9,  *nd  nole«  ;  Bkc.  Abtidg.  Rent,  M. ;  Com.  Dig.  Chancerj, 
4  N.  5,  a  E. ;  Ex  pule  Srojih,  1  Swaost.  R.  S3S,  330,  ihe  Repotier's 

3  Co.  Litl.  147  b.,  148  a.,  148  b. ;  Baa.  Abr.  Sent,  M. ;  Com.  Dig. 
Sutpenihn,  C.  See  ftUo  Arenll  v.  Wade,  I  Llojd  aod  Goold,  R.  953, 
and  the  Reporlet'a  note,  p.  264,  265.  But  see  1  Swuislon,  R.  338,  note 
(«).  —  Mr.  Swaniton,  in  his  Note  (a)  to  Ei  pane  Smjth,  t  StvinBt.  R. 
338,  •»;■  :  "  ApportionmeDt  frequentl;  denotea,  not  difiaion,  but  disiriba- 
tion  ;  and  in  its  ordioarj  techuical  aenaa,  ibe  disliibution  of  one  subject, 
in  pioporlion  to  SDolher  pTeviausly  distributed."  Tfaete  is  aoroe  reaaun  to 
qaealion  the  aecatao;  of  this  alatemeal.  Apportionment  does  nol  refer  to 
a  disiribution  of  one  subject,  in  pioportion  to  another  "preTiouslj  diatri- 
bated,"  but  a  diitribution  of  a  claim  or  charge  among  persons  bafing  dif- 
ferent inlereala  or  shares,  in  proportion  to  their  interest  or  aharea  in  the 
Bubjeet-matiet  to  which  it  attaches. 

■  Co.  Litt.  149  b  i  Bae.  Abridg.  Rail,  M. ;  Com.  Dig.  Siapauion,  C. 
*  Ibid. ;  Com.  Dig.  Siupettsion,  E. 

S  Co.  Lilt  148  a ;  Com.  Dig.  Stupm$u>ti,E. ;  Ewer  v.  Mojle,  Cro. 
Eliz.  771 ;  Bao.  Abr.  Etnl,  M.  1. 

■  Com.  Dig.  Sutpmiiort,  E.  (  Co.  litt.  1476 ;  Bao.  Abr.  Rent,  M.  1,  2. 
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it  descended  to  coparceners  by  this  rule  of  law,  the 
rent  was  apportioned  between  them,  and  the  tenant 
-was  sabject  to  several  distresses  for  the  rent,  and  parti- 
tion might  be  made  before  seisin  of  the  rent '  So  a 
rent  service  incident  to  the  reversion  might  be  appor- 
tionable  by  a  grant  of  a  part  of  the  reversion. ' 

i  475  b.  "  In  some  cases  a  rent  charge  may  be  ap- 
portioned by  the  act  of  the  party  ;  as,  if  the  grantee 
releases  part  of  his  rent  to  the  tenant  of  the  land,  each 
release  does  not  extinguish  the  whole  rent  So,  if  the 
grantee  gives  part  of  it  to  a  stranger,  and  the  tenant 
attorns,  such  grant  shall  not  extinguish  the  residue, 
which  the  grantee  never  parted  with,  because  such  re- 
lease or  disposition  makes  no  alteration  in  the  original 
grant,  nor  defeats  the  intention  of  it,  as  the  purchase 
of  part  of  the  land  does ;  for  the  whole  rent  is  still 
issuable  out  of  the  whole  land,  according  to  the  origi- 
nal intention  of  the  grant.  Besides,  since  the  law 
allowed  of  such  sorts  of  grants,  and  thereby  established 
such  sort  of  property,  it  would  have  been  unreasonable 
and  severe  to  hinder  the  proprietor  to  make  a  proper 
distribution  of  it  for  the  promotion  of  bis  children,  or 
to  provide  for  the  contingencies  of  his  family,  which 
were  in  his  view.  The  objection  that  has  been  made 
to  these  sort  of  apportionments  or  divisions  of  reat 
charges  is  this,  that  the  tenant  thereby  would  be  ex- 
posed to  several  suits  and  distresses  for  a  thiog,  which 
iu  its  original  creation  was  entire  and  recoverable  upon 
one  avowry."  ' 

§  475  c.  And  the  question  may  also  arise,  "Whether 


1  Co.  Litl.  IU  b. 

'  Bac.  Abridg.  Eeni,  M.  1. 

3  Bio.  Abtidg.  Stiti,  M.  1. 
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the  tenant  shall  pay  the  whole  rent,  though  part  of  the 
thing  demised  be  lost  and  of  no  profit  to  him,  or  though 
the  use  of  the  whole  be  for  some  time  intercepted  or 
taken  away  without  his  default.  And  here  it  seems 
extremely  reasonable,  that  if  the  use  of  the  thing  be 
entirely  lost  or  taken  away  from  the  tenant,  the  rent 
ought  to  be  abated  or  apportioned,  because  the  title 
to  the  rent  is  founded  upon  this  presumption,  that  the 
tenant  enjoys  the  thing  during  the  contract;  and, 
therefore,  if  part  of  the  land  be  surrounded  or  cover- 
ed with  the  sea,  this  being  the  act  of  God,  the  tenant 
shall  not  suffer  by  it,  because  the  tenant  without^  his 
default  wants  the  enjoyment  of  part  of  the  thing,  which 
was  the  consideration  of  his  paying  the  rent ;  nor  has 
the  lessor  reason  to  complain,  because,  if  the  land  had 
been  ia  his  own  hands,  he  must  have  lost  the  benefit  of 
80  much  as  the  sea  had  covered."  ^ 

§  476.,However  reasonable  an  apportionment  may 
seem  to  be  in  the  case  last  suggested  upon  the  ground 
that  the  tenant  had  not,  by  reason  of  inevitable  casual- 
ty,  enjoyed  the  fall  benefit  of  the  lands  demised  to  him, 
the  same  principle  was  not  at  the  Common  Law,.caTried 
out  in  favor  of  the  lessor,  in  case  the  lease  by  inevita- 
ble casualty  determined  before  the  entire  rent  was  doe. 
For,  in  such  a  case,  the  rule  was  inflexibly  applied, 
that  the  rent  should  not  be  apportioned.  If,  therefore, 
the  lease  be  determined  by  the  death  of  th^essor,  (he 
having  but  a  life-estate  in  the  land  demised,)  before 
the  day  appointed  for  the  payment  of  the  rent,  the 


I  Bac.  Abridg.  Rent,  H.  S.  The  passage  is  here  given  as  it  atanda 
in  Bacon's  Abridgment.  But  whelhcT  ihe  doctrine  ihereia  staled  would 
now  be  supported,  may  perhaps  admit  of  a  doubt    See  Ante,  4  101  to 
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event  on  Mrhicfa  that  payment  Tras  stipulated,  namelj, 
the  occupation  of  the  land  demised,  during  the  period 
specified,  no  rent  whatsoeTer  was  payable  by  the  te- 
nant, even  although  he  had  occupied  the  land  up  to  a 
single  day  of  the  time,  when  the  rent  would  have  be- 
come dae,  for  no  apportionment  In  respect  to  time  was, 
in  any  case,  admitted  by  the  Common  Law.  The 
executor  of  the  deceased  was  not  entitled  to  any  rent, 
because  the  contract  was  not  completely  performed ; 
the  remainder-man,  or  reversioner,  was  not  entitled, 
because  the  rent  was  not  dae  in  bis  time.'  And  this 
severe  doctrine  of  the  Common  Law,  arUficial  and 
unjust  as  it  seems  to  be,  was,  as  we  shall  presently  see, 
scrupulously  followed  in  Equity.  It  was  to  cure  this 
manifest  defect,  that  the  Statute  of  11  Geo.  2,  (ch.  19, 
§  15,)  was  passed,  and  the  like  remedial  justice  has 
been  still  more  amply  provided  for  by  the  Statute  of 
4  and  5  Will.  4,  ch.  22.  , 


1  Clun'B  Caae,  10  Co.  B.  127.  The  piiacipsl  leuon  ihera  given  is, 
"  Because  the  rent  tesetved  is  to  be  laiwd  oat  of  the  proGts  of  the  laud, 
ftod  is  not  Aw  antil  the  profits  aTS  taken  b;  the  lessee  :  foi  these  words 
Ttddtndo  inde,  or  retervando  inde,  is  u  mncli  as  to  say,  that  the  Isssee 
shall  pay  so  tnach  of  the  issoes  and  profits  at  each  days  to  the  lessor,  for 
reddere  inde  nihil  aUud  est  quam  aceeptum  ralituere,  seu  reddere  e>t  ipiosi 
rdro  dare,  and  redditits  dicihtr,  a  reddendo,  quia  retro  it,  se.  to  theleBaDt, 
donor,  &c.,  sicut  provenl,  a  jrroveniendo  ;  and  efrrfnfuc  <A  oiveiumd^.  And 
that  b  the  reason  that  the  rent  bo  reserved  is  not  due  or  payable  before 
the  day  of  pigment  incurred,  becauBo  itis  to  be  rendered  and  restored  onl 
of  the  issue*  ud  profila ;  and  that  is  the  reason,  that  if  the  land  is  evieled, 
or  if  the  lease  determines  before  the  legal  time  of  payment,  no  rent  shall 
be  paid,  for  ihere  shall  never  be  an  apportionment  in  reapect  of  part  of 
the  lime,  a*  there  shall  he  npon  an  eviction  of  part  of  ihe  land  ;  and,  there- 
fore, if  tenant  for  life  makes  a  lease  for  years,  rendering  rent  at  the  feast 
of  Easter,  and  the  lessee  occupiea  for  three  qaarters  of  the  year,  and  in 
the  last  quarter  before  the  feast  of  Easter,  the  tenant  for  life  dies,  here 
shall  be  no  apportionment  of  the  rent  for  three  qnartets  of  the  year,  be- 
cause no  rent  was  due  till  the  feast  of  Easter,  and  no  apportionment  shall 
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^  477.  On  the  other  hand,  cases  may  eaaily  be 
stated  where  apportionment  of  a  common  charge,  or 
more  properly  speaking,  where  contribution  tow^ds 
a  common  charge  seems  indispensable  for  the  purposes 
of  justice,  and  accordingly  has  been  declared  by  the 
Common  liaw  in  the  nature  of  an  apportionment  to- 
wards  the  discharge  of  a  common  burden.  Thus,  if 
a  man,  owning  several  acres  of  land,  is  bound  in  a 
judgment  or  statute,  or  recognizance,  operating  as  a 
lien  on  the  land,  and  afterwards  he  alienes  one  acre  to 
A,  another  to  B,  imd  another  to  C,  &c. ;  there,  if  one 
alienee  is  compelled,  in  order  to  sare  his  land  to  pay 
the  judgment,  statute,  or  recognizance,  he  will  be  en- 
titled to  contribution  from  the  other  alienees.'  The 
same  principle  will  apply  in  the  like  case,  where  the 
land  descends  to  parceners  who  make  partition ;  and, 
then,  one  is  compelled  to  pay  the  whole  charge;  con- 
tribution will  lie  against  the  other  parceners.^  The 
same  doctrine  will  apply  to  co-feofTees  of  the  land,  or 
of  different  parts  of  Uie  land.^    In  all  these  cases, 


be  in  leapect  of  time  ;  bat  in  the  same  case,  if  put  of  the  land  had  been 
evieled  before  the  feut  of  Eaater,  and  the  feast  of  Easter  occuned  ia  tb« 
life  of  the  l«»or,  theie  shall  be  an  apportion  meat  of  the  tent,  bat  not  in 
leapect  of  the  time  which  nell  continDed,  but  in  respect  that  parcel  of  the 
land  leued  ia  evioted."  1  Foabl.  Eq.  B.  1,  ch.  G,  ^  90,  note  (o)  ;  Ez 
parte  Smjth,  1  Swanst.  R.  83S,  aod  the  Repotter's  note ;  Bissett  on 
Estates  for  Life,  ch.  11,  p.  269  to  273.    . 

'  Hubert's  case,  S  Co.  R.  13,  13 ;  Tioei's  Abridg.  CantriiKlion  and 
Attngt,  A.  pi.  4,  6,  B,  9,  13,  35,  37.  See  also  Americoa  Iaw  Ma^. 
for  April,  IBll,  aiL  5,  p.  64  to  82.  Bat  see  Poet,  ^  1S33  a,  nheie  the 
subject  is  discussed  in  another  conaection,  and  the  authotities  are  ahown 
to  be  not  in  harmonj  on  the  subject. 

>  Ibid,  i  Viaer's  Abridg.  Contributioa  and  ATsrsge,  A.  pi.  S,  7,  9,  SS, 
33,34. 

>  Ibid.;  Hubert's  ease,  3  Co.  R.  13;  Deering  v.  Earl  of  WioohelsBa, 
1  Cox,  B.  331 ;  S.  C.  3  Bos.  &  Full.  376 ;  Ante,  t)  499,  and  imte. 
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(and  others  might  be  mentioned,)  a  writ  of  contribu- 
tion would  lie  at  the  Common  Law,  or  in  virtue  of 
the^tatute  of  Alarlebridge.^ 


I  See  Harbett's  cue,  3  Co.  B.  13 ;  Deering  v.  Earl  of  Winehelsea, 
1  Cox,  R.  321 ;  S.  C.  2  Baa.  &  Pull.  370;  Co.  Litt.  165  a ;  Filzherbert 
Nat.  Btar.  16.  Loid  Chief  Baron  Ejre,  in  one  of  his  most  JumiQOtu 
JQdgmenU,  hia  eiponnded  the  general  grounds  of  the  doctrine  of  contri- 
bation,  as  known  at  the  Common  Law,  as  well  as  in  Equity,  in  a  manner 
so  clear  (bat  it  will  be  belter  lo  quote  his  awn  langasge  than  to  risk 
impairing  its  force  b;  any  abridgmenL  "  If  we  take  a  view,"  (said  he,) 
"  of  the  cases,  bath  in  Law  and  Equity,  we  shall  find  that  contribntion 
ia  bottomed  and  fixed  on  general  principles  of  josliee,  and  does  not  spring 
from  contract;  though  conlracl  maj  qualify  it,  as  in  Swain  v. Wall,  1  Ch. 
Rep.  119.  In  the  Register,  p.  176  {b),  there  are  two  writs  of  contribu- 
uon,  one  in/er  to-haredrs,  the  other  ijtier  co-feoffatai.  These  are  founded 
on  the  SlalDte  of  Marlebridge.  The  great  object  of  the  atatule  is,  to 
protect  the  inberitaoc^  from  more  sails  than  are  necessary.  Thoogli 
oonliibulion  is  a  part  of  the  provision  of  the  statute,  yet,  in  Fiiz.  N.  B. 
338,  there  is  a  writ  of  conttihution  at  Comman  Law  amongst  tenanta  in 
eomroon,  as  for  a  mill,  falling  to  decay.  In  the  same  page  Filztaerbett 
takes  notice  of  contribution  between  co-heirs  and  eo-feoBees  ;  and,  as 
between  co-feofiees.  he  supposes  there  shall  be  no  conttibolion  wiihoat 
an  agreemenL  And  the  words  of  the  writ  countenance  such  an  idea ; 
for  the  words  are  *  ex  eonim  aiaeniu : '  and  jet  this  seems  lo  conlraTene 
the  express  provision  of  the  slalule.  As  to  co-heirs  the  statute  is  ex- 
press i  it  does  not  say  so  aa  to  co-feoOeea  ;  but  it  g ires  contribution  in 
the  same  manner.  In  Sir  William  Hatbert's  case,  3  Co.  11  (f),many 
eases  of  contribution  are  pat;  and  the  reason  given  in  the  books  is,  that 
in  aquali  jure  the  law  requires  equality.  One  shall  not  bear  the  harden 
in  ease  of  the  rest ;  and  the  law  is  grounded  in  great  equity.  CoDtract  is 
never  mentioned.  Now,  the  doctrine  of  equality  operates  more  eflectaally 
in  this  Court  than  in  a  Court  of  Lnw.  The  difficulty  in  Coke's  cases 
was,  how  to  make  them  contribute.  The;  were  put  to  their  audiiS 
querdS  or  Kirt  fadas.  In  Equity  there  is  a  siring  of  cases  in  1  £q.  Caa. 
Abr.  lit.  '  Contribution  and  Aveiage.'  Another  esse  occurs  in  Hargiave's 
Law  Tracts  on  the  right  of  the  King  on  the  prisage  of  wine.  The  King 
ia  entitled  to  one  tun  before  the  mast,  and  one  tun  behind;  and  in  that 
case  a  right  of  contribution  accrncs  ;  for  the  King  may  take  by  his  pre- 
rogative any  two  tuns  of  wine  be  thinks  fit,  by  which  one  man  might 
suffer  solely.  But  the  contribution  is  givea,  of  couise,  on  general  prin- 
ciples, which  govern  all  these  cases."  Deering  v.  Earl  of  Winohelsea, 
I  Cox,  R.  sai ;  S.  C.  2  Bos.  It  Pull.  STO,  371 ,  873 ;  Lord  Redesdale  in 
Stirling  c.  Fonester,  3  Bligh,  E.  596,  0.  S. 
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$  478.  Bat  there  are  manj  difficulties  in  pi^oceeding 
in  cases  where  an  apportionment  or  contribution  is 
allowed  at  the  Common  Law ;  for,  where  the  parties 
are  numerous,  as  each  is  liable  to  contribute  only  for 
his  own  portion,  separate  actions  and  Tordicta  may 
become  necessary  against  each.  And  thus  a  multipli- 
city of  suits  may  take  place ;  and  no  judgment  in  one 
suit  will  he  conclusive  in  regard  to  the  amount  of  con- 
tribution, in  a  suit  against  another  person.  The  like 
difficulty  may  arise  in  cases  where  an  apportionment  is 
to  be  n^e  under  a  contract. for  the  payment  of  money 
or  rent^  where  the  parties  are  numerous  and  the  cir^ 
cumstances  complicated.  Whereas,  in  Equity,  all  pat- 
ties can  at  once  be  brought  before  the  Court  in  a  sin- 
gle suit ;  and  the  decree,  apportioniDg  the  rent,  will 
thus  be  conclusive  upon  all  the  parties  in  interest' 

§  479.  But  the  ground  of  Equity  Jurisdiction,  in 
cases  of  apportionment  of  rent  and  other  charges  and 
clfums,  does  not  arise  solely  from  the  defective  nature 
of  the  remedy  at  Common  Law,  where  such  a  remedy 
exists.  It  extends  to  a  great  variety  of  cases  where 
no  remedy  at  all  exists  in  law,  and  yet  where,  ez  ceqvo 
et  bono,  the  party  is  entitled  to  reliet^  Thus,  for  in- 
sUince,  where  a  plaintiff  was  lessee  of  divers  lauds, 
apou  which  an  entire  rent  was  reserved,  and  after- 
wards the  inhabitants  of  the  town,  where  part  of  the 
lands  lay,  claimed  a  right  of  common  in  part  of  the 
lands  80  let,  and,  upon  a  trial,  succeeded  in  establish- 
ing their  right  j  in  Uiis  case  there  could  he  no  appor 
tionment  of  the  rent  at  law,  because,  although  a  right 


■  Post,  ^  483  to  4S8. 
»  Ante,  ^  473,  473. 
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of  commttn  was  recovered,  there  was  no  eviction  of  the 
land.  But  it  was  not  doubted  that  in  Equity  a  bill 
was  maintainable  for  an  apportionment,  if  a  suitable 
case  for  relief  were  made  out.^ .  So  where,  by  an 
ancient  composition,  a  rent  is  payable  in  lieu  of  tithes, 
and  the  lands  come  into  the  seisin  and  possession  of 
divers  grantees,  the  composition  will  be  apportioned 
among  them  in  Equity,  though  there  may  be  no  re- 
dress at  law.'  So,  where  money  is  to  be  laid  out  in 
land,  if  the  party  who  is  entitled  to  the  land  in  fee, 
when  purchased,  dies  before  it  is  purchased,  the  money 
being  in  the  mean  time  secured  on  a  mortgage,  and 
the  interest  made  payable  half  yearly,  \he  interest 
will  be  apportioned  in  Equity  between  the  heir  and 
the  administrator  of  the  party  so  entitled,  if  he  dies 
before  the  half  yearly  payment  is  due.'  So,  where 
portions  are  payable  to  daughters  at  eighteen  or  mar- 
riage, and,  until  the  portions  are  due,  maintenance 
is  to  be  allowed,  payable  half  yearly  at  specific  times, 
if  one  of  the  daughters  should  come  of  age  in  an 
intermediate  period,  the  maintenance  will  be  appor- 
tioned in  Equity.* 

§  480.  But  still  there  are  many  cases  in  which  Courts 
of  Equity  have  refused  to  allow  an  apportionment  of 
rent  and  other  charges,  acting,  (it  must  he  admitted,) 
not  upon  the  principles  which  ordinarily  govern  themj 
but  upon  the  notion  of  a  strict  obedience  to  the  analo- 


>  Com.  Dig.  Chancery,  S  E.,  4  N.  5 ;  Jew  v.  ThiikeDell,  1  Ch.  Cu.  31 ; 
S.  asCh.  Rep.  11. 

>  Com.  Dig.  Chuieerjr,  4  N.  5,  cites  SaTJllo,  B.  5.    See  Ajosley  v. 
Woodflvonh,  9  V.  &  Beam.  331. 

3  Edwards  v.  Connteas  of  Warwick,  3  F,  W.  176. 

*  Hay  e.  Palmer,  2  P.  Will  601.    See'  also  Ante,  ^  479,  473. 
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gies  of  the  law.  Thus,  wlieje  a  purchaser  of  an  interest 
in  New  Sonth  Sea  Annuities  from  a  husband  during 
his  life,  remainder  to  other  persons,  (which  had  been 
originally  secured  upon  a  mortgage,  but  by  order  of 
the  Court  had  been  transferred  to  government  secu- 
rities,) insisted,  in  a  petition  in  Equity,  that  notwith- 
standing the  husband  died  before  the  Christmas  half 
year  became  due,  yet -he  was  entitled  to  be  paid  pro- 
porUonally  for  the  time  the  husband  liTed ;  Lord  Hard- 
wicke  said,  that  if  it  had  continued  a  mortgage,  the 
purchaser  would  have  been  entitled  to  the  demand  he 
now  made,  because,  there,  interest  accrues  every  day 
for  the  forbearance  of  the  principal,  though,  notwith- 
standing, it  is  usual  in  mortgages  to  make  it  payable 
half  yearly.  Bat,  that  South  Sea  Anuuities  are  con- 
sidered as  mere  annuities;  and,  therefore,  tiie  purchaser 
is  no  more  entitled  than  he  would  be  in  case  of  a  com- 
mon annuity  payable  half  yearly,  where  the  annuitant, 
in  whose  place  he  stands,  dies  before  the  half  year  is 
completed.'  This  is  certainly  correct  reasoning  upon 
the  course  of  the  authorities ;  and  yet  it  is  difficult  to 
see,  why,  in  reason,  interest  payable  half  yearly  should 
stand  distinguished  from  an  annuity  payable  half 
yearly.  Why,  in  such  case,  may  not  portions  of  the 
annuity  be  deemed  in  Equity  to  accrue  daily,  as  much 
as  interest,  when  the  latter  is,  like  the  former,  pay- 
able only  half  yearly  1  The  same  principle  has  been 
adopted  in  cases  where  money  is  to  be  laid  out  in  land 
npoQ  a  settlement,  and,  is  the  mean  time,  to  be  in- 
vested in  government  securities  j  if  the  tenant  for  life 


1  Peul;  V.  Smith,  3  AUc.  Sei ;  1  Fonbl.  £q.  B.  1,  ob.  6,  ^  9,  note  (o)  ; 
Senmj  on  £q.  Jarisd.  fi.  3,  ^t.  3,  oh.  5,  p.  BSD,  5S1,  5S2. 


Dfg,l,.,;cbyGOO(^IC 


648  EQOIIT  JQILIBra.III>EKCB.  [CH.  VUL 

dies  in  the  middle  of  the  half  yettr,  the  revoisbner  is 
entitled  to  the  whole  diridend,  and  there  is  no  appor- 
tionment; althoDgh  there  would  be,  if  the  money  were 
laid  oat  on  mortgage.^ 


1  Shemid  V.  Sbemrd,  3  Aik.  S03  ;  Bashleigh  v.  Master,  3  Bn>.  Ch. 
R.  99,  101;  Webb  v.  Shafteebary,  II  Ves.  361  ;  Wilson  i>.  Hirman, 
Ambl.  B.  979 ;  S.  C.  2  Ves.  679  ;  1  Foobl.  Eq.  B.  1,  ch.  S,  (  9,  note  (o)  ; 
Haj  V.  Palmer,  2  F.  Will.  S02,  and  Mr.  Cax's  note.  See  also  Ante, 
^  479.  Mr.  SnustoD,  in  his  learned  note  to  the  case  of  Ex  parte  Smytb, 
I  Swtast.  B.  338,  318,  says  :  "  The  lule  of  lav,  which  refasea  appot- 
tioDment  of  rent  in  lespect  of  time,  ia  applicable  to  all  periodical  pay- 
menu  becoming  dne  at  fixed  iDteirals ;  not  to  sums  accniing  dt  dii  m 
diem.  Annuities,  tberefore,  (3  Atk.  S6I ;  2  Bl.  lOlS,)  and  dividends  on 
money  in  the  fnnds  are  not  appoiliooable.  (Rashleigh  v.  Master,  3  Bro. 
C.  C.  101 ;  Wilson  V.  Harmon,  2  Ves.  678  ;  Amb.  379  ;  Pearly  «.  Smith, 
3  Atk.  S60;  Shetrard  e.  Shairard,  3  Atk.  SOS.)  Bnt  interest,  whether 
the  piiocipal  is  aecared  by  mortgage,  (Wilson  d.  Harman  ;  Sheirard  o. 
Sherrard,)  or  by  bond,  notwitbatanding  that  it  ia  expressly  made  payable 
half-jearly,  (Banner  n.  Lowe,  13  Ves.  135,)  may  be  apportioned  ;  for, 
though  resOTTed'at  fixed  periods,  it  becomes  dae  de  dU  ia  diemfor  forbear- 
ance  of  the  principal,  which  the  creditor  is  entitled  to  recall  at  pleaenre. 
ThoB  a  snm  of  money,  which  it  waa  covenanted  in  maniage-articlea 
shoald  be  invested  in  lands,  having  been  lent  on  mortgage,  at  the  death  of 
the  person  entitled  to  an  estate  tail  in  the  land,  the  interest  was  apportioned 
in  favor  of  his  administiatrii.  (Edwards  d.  Countess  of  Warwick,  2  P. 
Will.  176;  1  Bro.  P.  C.  ed.  Toml.  207.)  In  sirictoesa  these  are  not 
CBsea  of  apportionment ;  (2  P.  W.  ed.  Cox,  SOS,  n.  1)  ;  they  are  not  ia- 
stsnees  of  the  diatribntion  of  one  eniire  subject  among  individuals  entitled 
each  to  a  part,  but  the  appiopriation  of  diaiinct  sabjecia  to  the  reepectire 
owners.  A  remarkable  exception  to  the  general  rule  haa  been  introduced 
in  the  ioitanoe  of  mnuitiee  for  the  maiDlenance  of  infanta,  [Hay  d.  Fainter, 
2P.  W.  601;  RbenUho.  Martin.lTie.MS.;  Sheppard  v.  Wilaon,  4Hare 
R.  395,)  or  of  married  womenliving  separate  from  their  htiabanda,  (Howel 
V.  Hanfonh,  3  Bl.  1016  ;  a  Schoale*  &  Lett.  303)  ;  art  exception  sap- 
ported  by  the  neceasity  of  the  caie,  and  the  consequent  preanmption  of 
intention,  (3  Bl.  1017;  3  P.  W.  303,)  and  therefore  not  extending  to 
an  annuity  for  the  separate  ose  of  a  married  woman,  living  with  her 
hnabaod  and  maintuned  by  him.  (Andeison  v.  Owjer,  1  Schoales  St 
Left.  301.)  Ad  annuity,  payable  qnarterly,  aecnred  by  the  bond  of  a 
testator  whose  will  charged  bis  real,  in  aid  of  his  personal,  estaiOj  being, 
under  an  order  of  the  Coart  of  Chancery,  directed  to  be  paid  half-yearly, 
at  Mideammer  and  ChiisUnas,  and  the  annuitant  haying  died  betwaeo 
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$  481.  So,  where  a  tenant  for  life  made  a  lease  of 
the  estate  for  years,  rendering  rent  quarter  yearly,  and 
died  before  the  end  of  the  quarter,  an  apportioument 
of  the  rent  was  denied  in  Equity.'  Upon  this  occa- 
sion the  Lord  Chancellor  said :  "  There  are  several 
remedial  statutes  relating  to  rents ; '  hut  this  is  a  casus 


Ladj-day  and  Midaummer,  her  representalira  wu  deaUted  entitled  to 
the  »tean  due  at  Lady-day.  (Webb  v.  Lady  Shafiesbuty,  11  Tea. 
361.) 

1  Jennet  t>.  Morgan,  1  P.  Will.  R.  S03  ;  Ante,  ^  4TS. 

'  Before  the  Biaiute  of  II  Geo.  S,  ch.  19,  ^  IS,  if  a  tenant  for  life  died 
before  the  rent  day,  the  intermediate  rent  was  lost.  That  statute  has 
cured  many  hardshipa  of  the  Common  Law  on  this  subject,  but  not  all. 
Paget  V.  Gee,  Ambler,  R.  198 ;  S.  C.  Id.  App.  p.  807,  (Mr.  Slant's 
edition) ;  Wykhsm  o.  Wykham,  3  Taunt.  R.  331.  The  recent  statute 
of  4  &  5  Will.  eb.  S3,  has  extended  ihe  like  remedial  jastice  to  other 
analogous  cases.  Ante,  ^  47S.  It  declares  that  all  rent  reserved  and 
made  payable  in  leases,  which  determine  on  the  death  of  the  person 
making  ihtm,  or  on  the  death  of  the  life  or  liTes,  for  which  snch  person 
was  entitled  to  the  lands  demised,  shall  be  within  the  provisions  of  the 
statnte  of  11  Geo.  9,  ch.  19.  It  also  declares,  that  alt  rent  service  re- 
served in  any  tease  by  a  tenant  in  fee,  or  for  any  life-interest,  or  by  any 
leaae  granted  under  any  power,  and  all  rent  charge  and  other  rents, 
anniimps,  pensions,  dividends,  moduses,  compositions,  and  all  other  pay- 
ments of  every  other  description,  made  payable  or  coming  due  at  a  fixed 
period,  shall  be  apportioned  so,  and  in  such  manner  that  on  the  death  of 
any  person  interested  therein,  &c.  &o.,  or  on  the  determination  by  any 
other  means  whatsoever  of  the  interest  of  any  each  person,  he  or  she, 
and  his  or  her  executors,  administrators,  and  assigns,  shall  be  entitled  to 
a  proportion  of  such  rents  and  other  payments.  In  the  constniotion  of 
this  statute  it  has  been  held  that  it  applies  to  cases  in  which  the  iotereat 
cf  the  person  interested  in  such  rents  and  payments  is  terminated  by  his 
death,  or  by  the  death  of  another  person ;  but  that  it  does  not  apply 
to  the  ease  of  a  tenant  in  fee,  nor  provide  for  apportionment  of  rent  be- 
tween the  real  and  personal  representatives  of  such  person  whose  interest 
is  not  terminated  by  his  death.  Brown  v.  Amyoit,  3  Hare,  R.  173 ; 
Beer  «.  Beer,  9  Eng.  Law  &  Eq.  R.  466.  See  also  £x  parte  Smyth, 
1  Swansion,  R.  337,  338,  and  Mr.  Swanston's  learned  note,  ibid.,  where 
the  principal  cases  are  commeoled  on  at  large.  1  Fonbl.  Eq.  B,  1,  eh.  5, 
^  0,  and  notes;  Jeremy  on  Eq.  Jniisd.  B.  S,  pL  3,  ch.  5,  p.  519,  530, 
fiSI,  6». 
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omissus.  The  Law  does  not  apportion  rent  in  point 
of  time,  and  I  do  not  know  that  Equity  oyer  did  it.' 
This  is  an  accident  which  the  judgment  creditor  (the 
pltuDtiff)  might  have  gnarded  against  hy  receiving  the 
rent  weekly;  so  that  it  is  his  fault,  and  becomes  a  gift 
in  law  to  the  tenani"  '  And  yet,  if  the  tenant  had  ac- 
tually paid  the  whole  rent  to  the  remainder-man,  includ- 
ing this  period,  from  a  conscientious  sense  of  duty, 
the  party  might,  under  such  circumstances,  have  heen 
entitled  to  his  share  pro  raid.  At  leasts  in  the  case 
where  a  tenant  ia  tail  made  a  lease,  but  not  according 
to  the  statute,  and  died  without  issue  between  the 
days  of  payment,  and  afterwards  the  remainder-man 
received  the  whole  rents.  Lord  Hardwicke  decreed 
that  the  executors  of  the  tenant  were  entitled  against 
him  to  an  apportionment,  although,  in  strictness,  the 
tenant  could  not  have  been  compelled  to  pay  it' 

$  482.  The  distinction  between  this  case  and  the 
former  case  is  extremely  thin ;  and  the  reasons  given 
for  it  are  rather  ingenious  and  subtile,  than  satisfac- 
tory. If  it  would  not  be  unconscientious  for  the  ten- 
ant to  withhold  the  rent,  because  the  executor  of  the 
tenant  for  life  had  no  Equity,  it  is  difficult  to  perceive 
that  there  can  spring  up  any  Equity  against  the  re- 


1  Ja  Meelej  v.  Webber,  died  3  Eq.  Abridg.  7M,  wfaero  «  peisoa 
leued  bis  lithes  «t  a  reot  p&jable  u  Midiaeliau,  and  died  in  September, 
the  CoQit  decreed  so  ■ppaitionmsot.  Theie  ia  mn'ch  good  leoM  in  the 
deoiuOD.    See  alw  AyDBlsf  v.  WoadBWOiih,  2V.  &  Beam.  R.  331. 

3  Jenner  n.  Morgan,  1  F.  Will.  393.  See  Jeremy  oa  Eq.  Juiied.  B.  3, 
Ft.  9,  eh.  6,  p.  519,  530,  591. 

3  P*get  r.  See,  Ambl.  R.  198;  S.  C.  App.  (Mr.  Slant's  edition,) 
p.  807 ;  Ex  parte  Sm;(h,  1  SnansL  R.  337,  ud  note  ;  Id.  355,  356  ; 
Ajnele;  tr.  Woodsworth,  UY.  St  Beam.  331;  Jeremy  on  Eq.  Jnrisd.  B.  3, 
Pi.  3,  di.  5,  p.  620. 
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mamder-maD,  unless  the  tenant  paid  tbe  rent  with  an 
express  understanding  that  there  should  be  an  appor- 
tionment, which  can  hardly  be  pretended  to  have  been 
proved  in  the  cases  on  this  point.^  It  would  hare 
been,  perhaps,  more  consonant  to  the  general  principles 
of  Courts  of  Equityj  to  have  decided  that,  as  the  ten- 
ant held  his  lease  upon  the  terms  of  a  compensatory 
contract,  it  was  against  conscience  that  he  should  bo  at 
liberty  to  treat  the  rent,  under  any  circumstances  of 
an  involantary  departure  from  the  terms  of  the  lease, 
as  a  gift ; "  and  that,  as  the  parties  had  omitted  to  pro- 
vide in  their  contract  for  the  exigency,  Equity  would 
presume  an  intention  of  the  parties  to  treat  the  rent  as 
accruing,  pro  tanto,  from  day  to  day ;  and  as  a  dehiium 
m  praserdi  solvendum  in  fvivro.  Lord  Hardwicke,  on 
one  occasion,  in-  discussing  a  question  of  apportionment, 
after  quoting  the  maxim,  ^gttiias  sequHur  legem,  add- 
ed: "When  the  Court  finds  the  rule  of  law  right,  it 
will  follow  them ;  but  then  it  will  likewise  go  beyond 
them." ' 


>  See  HawkiDfl  tr.  Kelly,  8  Vea.  30S  ta  313 ;  Ex  parte  Smjlh,  1 
SwansL  R.  3j6,  347,  348,  note. 

"SeeVeraon  n.  Vernon,  2  Bro.  Ch.  R.  859,  662.— Lord  Thatlow 
aeeniB  to  hare  proceeded  opon  a  principle  eomewliat  like  this  in  Vernon  v, 
Venion,  (2  Bnt.  Cb.  R.  669,  662,)  holding,  that  where  a  pereon  was  a 
tenant  from  jear  to  year,  or  a  tenant  at  will  under  a  tenant  in  tail,  the 
denuBes  being  delermbable  at  his  death,  and  be  djing  before  the  half 
year  expired,  the  rent  sboald  be  appotlioned  between  the  repieaentativea 
of  the  tenant  in  tail  and  the  remainder-man.  Hia  Lordship  aaid :  "  That 
the  tenant  holding  from  year  to  year,  oi  period  to  period,  fiom  a  gaardian, 
without  leaae  or  coTsnant,  cannot  be  allowed  lo  laiae  an  implication  in  hia 
ownfaror,  that  he  ahoald  bold  withont  paying  rant  to  anybody."  See 
Hawkins  t>,  Kelly,  8  Vea.  SIS  ;  Ex  parte  Smyth,  1  Swanaton,  R.  3S7, 
and  ibid.,  Mr.  Swanston'a  learned  note  ;  Clarkaon  v.  Eatl  of  Scarborongh, 
oited  1  SwansiOD,  R.  354,  note  {a). 

3  Paget  V,  Gee,  Ambler,  R.  App.  p.  810,  (Mr.  Blunt'a  edition.) 
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§  483.  But  a  far  more  important  and  beneficial  exer- 
cise of  £quity  JarisdictioD  Id  cases  of  apportionment 
and  contribution,  is  where  incumbrances,  fines,  and 
other  charges  on  real  estate  are  required  to  be  paid  off, 
or  are  actually  paid  off  by  some  of  the  parties  in 
interest'  This  snbject  has  already  come  incidentally 
under  our  notice,^  but  it  requires  a  more  ample  exam- 
ination in  this  place.  In  most  cases  of  this  sort  there 
is  no  remedy  at  law,  from  the  extreme  uncertainty  of 
ascertaining  the  relative  proportions,  which  different 
persons,  having  interests  of  a  very  different  nature, 
quality,  and  duration,  in  the  subject-matter,  ought  to 
pay.  And,  where  there  is  a  remedy,  it  is  inconvenient 
and  Imperfect,  becaase  it  involves  multiplicity  of  suits, 
and  opens  the  whole  matter  for  contestation  anew,  in 
every  saccessive  litigation.^ 

§  484.  The  subject  may  be  illustrated  by  one  of  the 
most  common  cases,  that  of  an  apportionment  and  con- 
tribution towards  a  mortgage  upon  an  estate,  where  the 
interest  is  required  to  be  kept  down,  or  the  incum- 
brance to  be  paid.  Let  ns  suppose  a  case  where  diffe- 
rent parcels  of  land  are  included  in  the  same  mortgage, 
and  these  different  parcels  are  afterwards  sold  to  diffe- 
rent purchasers,  each  holding  in  fee  and  severalty,  the 
parcel  sold  to  himself.  In  such  a  case,  each  purchaser 
is  bound  to  contribute  to  the  discharge  of  the  common 
burden  or  charge,  in  proportion  to  the  value  which  his 


1  Com.  Dig-  Chancer;,  3  J., 3  S.;  1  Fonbl.  Eq.  B.  l.cti.  G,  ^  9,  and 
notes  ;  Bitson  v.  Brumlow,  1  Ch.  Bep.  SI  ;  Cheeaeborough  v.  Millud,  1 
Johni.Ch,  B.  409;  Scribnet  ».  Hitchcock.  4  Johns.  Ch.  B.  630;  Averall 
D.  Wade,  Llojd  &  Gould,  B.  S52,  aod  the  Reporter's  note,  264,  2S6, 
266. 

»  Ante,  ^  477. 

>  Ante,  H".  479. 
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parcel  bears  to  the  whole  ineladed  in  the  mortgage.' 
But,  to  ascertain  tlie  relatiTo  values  of  each,  is  a  mat- 
ter of  great  nicety  and  difficulty ;  and  unless  all  the 
different  purchasers  are  joined  in  a  single  suit,  as  they 
can  be  in  Equity,  although  not  at  Law,  the  most  serious 
embarrassments  may  arise  in  fixing  the  propottion  of 
each  purchaser,  and  in  making  it  conclusiTe  upon  all 
others. 

§  485.  So,  if  there  are  difierent  persons,  haTing  dif- 
ferent interests  in  an  estate  under  mortgage,  as,  for 
instance,  parceneT&,>  tenants  for  life  oi  in  tail,  remain- 
der-mcD,  tenants  in  dower  or  for  a  term  of  years,  or  for 
other  limited  interests,  it  is  obvioiis  that  the  question 
of  apportionment  and  contribution  in  redeeming  the 
mortgage,  as  well  as  in  payment  of  interest,  may 
involve  the  most  important  and  intricate  inquiries ;  and 
to  do  entire  justice,  it  may  be  indispensable  that  all 
the  parties  in  interest  should  actually  be  brought  before 
the  Court  Now,  in  a  suit  at  the  Common  Law,  this  is 
absolutely  impossible ;  for  no  persons  can  be  made  par- 
ties, except  those  whose  interest  is  joint,  and*  of  the 
same  nature  and  character,  and  is  immediate  and 
vested  in  possession.  So  that  a  resort  to  a  Court  of 
Equity,  where  all  these  interests  can  be  brought  before 
the  Court,  and  definitely  ascertained  and  disposed  of, 
is  indispensable.  If  to  this  we  add,  that  in  most  oases 
of  mortgage,  an  account  of  what  has  been  paid  upon 
the  mortgage,  either  by  direct  payments  or  by  percep- 
tion of  the  rents  and  profits  of  the  estate,  is  necessary 


1  ChecMboroagh  r.  MillkH,  1  Johns.  Ch.  R.  409,  415 ;  SlereiiB  v. 
Cooper,  I  John*.  Ch.  R.  425  ;  HarrU  o.  Ingledew,  3  P.  Will.  98,  g0  ;. 
Herbert's  cue,  3  Co.  R.  14  ;  Tajlor  tr,  Porter,  7  Mua  R.  35S. 

■  Siitliog  r.  Foitester,  3  Bligh,  It.  590,  506. 
IQ.  JOB.  —  TOt.  I.  47        . 
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to  be  taken,  we  BLall  at  once  see  that  the  macbinery  of 
a  Court  of  Common  Law  is  Tery  ill  adapted  to  any  each 
parpose.  Bat,  if  we  add  farther  to  all  this,  that  there 
may  be  mesne  IncumbraDces  and  other  cfosb  equities 
between  some  of  the  parties,  all  of  which  are  required 
to  be  adjusted,  in  order  to  arrive  at  a  just  result,  and 
to  attain  the  full  end  of  the  law  by  closing  up  all 
future  litigation,  we  shall  not  fail  to  be  convinced,  that 
the  only  appropriate,  adequate,  and  efTectual  remedy 
must  be  administered  in  Equity.  Indeed,  from  its  veiy 
nature,  as  we  shall  have  occasion  to  see  fully  hereafter, 
the  jurisdiction  over  mortgages  belongs  pecoliarly  and 
exclusively  to  Courts  of  Equity.  And  wherever,  as  is 
the  case  in  some  of  the  American  States,  an  attempt 
has  been  made  to  engraft  the  remedy  of  redemption 
upon  the  ordinary  processes  of  Courts  of  Law,  it  has 
been  .  found  to  be  inconvenient,  embarrassing,  and,  in 
complicated  cases,  impracticable. 

§  486.  Very  delicate,  and  often  very  intricate  qaes- 
tions  arise,  in  the  adjustment  of  the  rights  and  duties 
of  the '  different  parties  in  interest  in  the  inheritance. 
In  the  first  place,  in  regard  to  the  paying  off  of  incum- 
brances. If  a  tenant  in  tail  in  possession  pays  ofT  an 
incumbrance,  it  will  ordinarily  be  treated  as  extin- 
guished  ;  and  the  remainder-man  cannot  be  called  upon 
for  contribution,  unless  the  tenant  in  tail  has  kept  alive 
the  incumbrance,  or  preserved  the  benefit  of  it  to  him- 
self by  some  suitable  assignment^  or  has  done  some 
other  act  or  thing,  which  imports  a  positive  intention 
to  hold  himself  out  as  a  creditor  of  the  estate,  in  lieu 
of  the  mortgagee.  The  reason  for  this  doctrine  Is,  that 
a  tenant  in  tall  can,  if  he  pleases,  by  fine  or  recoveiy, 
become  the  absolute  owner  of  the  estate ;  and,  there- 
fore, his  discharge  of  incumbrances  is  treated,  as  made 
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ia  the  character  of  owner,  unless  he  clearly  shows  that 
he  iDtends  to  discharge  them  and  become  a  creditor 
thereby.^  But  the  like  doctrine  does  not  apply  to  a 
tenant  in  tail  in  reniaiader,  whose  eatate  may  be  alto- 
gether defeated  by  the  birth  of  issue  of  another  per- 
son }  for  it  must  be  inferred  that  such  a  tenant  in  tail, 
in  paying  off  an  incumbrance  without  an  assignment^ 
means  to  keep  the  charge  alive."  A  fortiori,  the  doc- 
trine would  not  apply  to  the  case  of  a  tenant  for  life 
paying  off  an  incumbrance ;  for,  if  he  should  pay  it  off 
without  taking  an  assignment,  he  would  he  deemed  to 
be  a  creditor  to  the  amount  paid,  upon  the  ground  that 
there  can  be  no  presumption  that,  with  his  limited  in- 
terest, he  could  intend  to  exonerate  the  estate.'  He 
cannot  be  presumed,  primd  fam,  to  discharge  the 
estate  from  the  debt ;  for  that  would  be  to  discharge 
the  estate  of  another  person  from  the  debt  But,  in 
both  cases,  the  presumption  may  be  rebutted  by  cir- 
cumstances, which  demonstrate  a  contrary  intention.* 

§  487.  In  respect  to  the  discharge  of  incumbrances, 
it  was  formerly  a  rule  in  Equity,  that  the  tenant  for 
life  and  the  reversioner,  or  remainderman,  were  bound 
to  contribute  towards  the  payment  of  incumbrances, 


1  Wigaell  e.  Wigsell,  3  Sjm.  Si  Sta.  R.  364 ;  Jones  «.  Morg&n,  I  Bro. 
Cb.  R.  306;  Eiikham  t>.  Smith,  I  Ves.  S5B;  Amesbary  e.  Brown,  1 
Ves.  477 ;  Shrewsbury  «.  Sbrewsbary,  3  Bro.  Ch.  R.  130 ;  S.  C.  1  Vea. 
jr.  337 ;  Sl  Paul  t>.  YityiuDt  Dudk;  and  Ward,  IS  Vcb.  173  ;  Faulkou 
s.  Dieid,  3  Hare,  R.  199,  017. 

3  Wigsell  D.  WiKsell,  3  Sim.  Sc  Sio.  R.  364. 

3  Saville  D.  Saville,  3  Atk.  463,  4S4  ;  Jonea  v.  Morgan,  1  Bro.  Oi.  R. 
318;  Shrewsbury  it.  Shrewsbury,  1  Ves.  jr.  233;  S.  C.  3  Bro.  Ch.  H. 
ISO;  £s  parte  Dinby,  Jacob,  R.  33S. 

t  Jones  e.  Morgan,  1  Bro.  Ch.  R.  318,  313;  Si.  Paul  v.  TJMOtiiit 
Dudley  and  Ward,  15  Ves.  173 ;  RedinBtOB  r.  RedioBtOD,  1  B.  &  SeUb 
R.  141,  148. 
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in  &  positive  proportion,  fixed  by  the  Court ;  so  that 
they  paid  a  gross  sum,  in  proportion  to  their  interests 
in  the  estate.  The  usual  proportion  vas,  for  the  tenant 
for  life  to  pay  one  third,  and  the  remainder-man  or  re- 
versioner to  pay  two  thirds  of  the  charge.'  A  eimilar 
rule  was  applied  to  cases  of  fines  paid  npon  the  renewal 
of  leases.^  But  the  rule  is  now,  in  both  cases,  entirely 
exploded  in  Eugland ;  and  a  far  more  reasonable  rule 
is  adopted.  It  is  this :  that  the  tenant  shall  contribute 
beyond  the  interest,  in  proportion  to  the  benefit  he 
derives  from  the  liquidation  of  the  debt,  and  the  conse- 
quent cessation  of  annual  payments  of  interest  dnring 
his  life  (which  of  coarse  will  depend  much  upon  his 
age  and  the  computation  of  the  valae  of  his  life) ;  and 
it  will  be  referred  to  a  Master,  to  ascertain  and  report 
what  proportion  of  the  capital  sum  due,  the  tenant  for 
life  ought,  upon  this  basis,  to  pay,  and  what  ought  to  be 
borne  by  the  remainder-man  or  reversioner.'  If  the 
estate  is  sold  to  discharge  incumbrances,  (as  the  incum- 
brancer may  Ihsist  that  it  shall  be,)  in  snch  a  case  the 
surplus,  beyond  what  is  necessary  to  discharge  tlie 
incumbrances,  is  to  be  applied  as  follows :  the  income 
thereof  is  to  go  to  the  tenant  for  life,  during  his  life ; 
and  then  the  whole  capital  is  to  be  paid  over  to  the 
remainder-man  or  reversioner.* 


1  Powell  on  Mortff.  eh.  II,  p.  311;  Ballet*.  Sprainger,  Prae.  Ch.  68 ; 
Shrewsbarj  (Coantf  of)  v.  Earl  of  ShNnrkbury^l  Vea-  jr.  333  ;  &i*es  v. 
IU*ea,  Pieo.  Cb.  SI  ;  1  Fonbl.  Eq.  B.  1,  ch.  5,  (  9,  note  (a),  3il  ed. ; 
FaalkneT  v.  Dioiel,  3  Hare,  R.  199,  217. 

«  White  V.  While,  i  Vea.  33  ;  Vetnej  *.  Veraej,  1  Ves.  498 ;  S.  C. 
Amb.  B.  8S ;  NJEhliDgale  tr.  Laweon,  I  Bra.  Ch.  R.  HO.    ' 

3  See  1  Powell  on  Morlg.  ch.  11,  p.  311,  313,  Mr.  Corenitj't  note, 
Hi  Penrhja  v.  Hughes,  5  Vea.  107;  White  v.  While,  4  Vee.  33,  9 Vea. 
bBi  ;  Allan  o.  Baekhooae,  3  Vea.  &  B.  70,  7ft. 

*  ttothjo  V  Hughes,  6  Vee.  107 ;   White  v.  Whire,  4  Ves.  33 ;  9 
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§  488.  In  regard  to  tlie  iDterest  due  upon  mortgages 
and  other  incumbraDces,  the  question  often  arises,  by 
whom  and  in  what  manner  it  is  to  be  paid.  And  here, 
the  general  rule  is,  that  a  tenant  for  life  of  an  equity 
of  redemption  is  bound  to  keep  down  and  pay  the  inte- 
rest, although  he  is  under  no  obligation  to  pay  o£f  the 
the  principal.*  But  a  tenant  in  tail  is  not  bound  to 
keep  down  the  interest ;  and  yet,  if  he  does,  his  per- 
sonal representative  has  no  right  to  be  allowed  the 
sums  so  paid,  as  a  charge  on  the  estate.'  The  reason 
of  this  distinction  is,  that  a  tenant  in  tail,  discharging 
the  interest  is  supposed  to  do  i^  as  owner,  for  the 
benefit  of  the  estate.  He  is  not  compellable  to  pay 
the  interest ;  because  he  has  the  power,  at  any  time,  to 
make  himself  absolute  owner  against  the  remainder^ 
man,  and  reversioner.  The  latter  have  no  Equity  to 
compel  him,  in  their  favor,  to  keep  down  the  interest, 
inasmuch,  as  if  they  take  any  thing,  it  is  solely  by  his 


Powell  on  HoTtg.  ch.  19,  p.  039,  Mz.  CoveDtrj'*  note,  H ;  Id.  1043,  note 
O;  Llo;d  v.  Johoea,  9  Ves.  37;  Foater  t>.  Hillivd,  1  Stoij,  E.  77. 
Msd;  cues  may  oecar  of  far  more  oomplicftled  BdjastmentB,  than  ue 
here  atated  ;  but  in  a  treatiae  lib  a  the  present,  little  more  than  the  general 
ralea  can  be  indicated.  See  Riiea  v.  Rifea,  Preo.  Ch.  SI ;  1  Fonbl.  Eq. 
B:  1,  eh.  5,  ^  B,  and  note.  S«e  alio  GibsoD  tr.  Crehoie,  6  Pick.  R.  116. 
The  converae  caaa  of  that  atated  io  the  text  nill  readily  occdi  to  the 
learned  reader,  namely,  where  mortgage  money  or  a  mortgage  is  deTised 
to  a  tenant  for  life,  with  a  aremaioder  otot,  and  the  mortgage  moDa;  is 
paid  by  the  mortgagor.  The  old  rule  naed  to  be,  to  divide  it  between  the 
tenant  for  life  and  the  remaioder-mao,  in  the  proponion  of  one  third  and 
two  ihtrda.  Bat  it  would  probably  now  be  governed  by  the  same  rales  aa 
those  in  the  text.    3  Powell  on  Mortg.  1043,  Mr.  Coventry's  note,  0. 

I  Saviller.  SavUJe,  3  Atk.  463,  4M  -,  Shrewsbury  i>.  Shrewsbury,  1  Ves. 
jr.  S33. 

^  Amesbnry  v.  Brown,  1  Yes.  4S0,  4B1  ;  Bedinglon  v,  Bediogton, 
1  BaU  &  B.  143 ;  Chaplin  ■>.  Chaplin,  8  P.  WiU.  334,  S35. 
47" 
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forbearance,  and,  of  course,  they  must  take  it  ami 
(mere? 

S  488  a.  Similar  questions  may  arise,  as  to  the  appor- 
tionment of  the  money  between  a  tenant  for  life  and  a 
remainder^man  in  fee,  who  have  united  in  a  sale  of  the 
estate,  without  providing  for  the  manner  of  apportion- 
ing the  puTchase-money  between  them,  and  one  of 
them  has  died  before  any  apportionment  has  been  made. 
In  such  a  case  how  is  the  money  to  be  divided  ?  Is 
the  tenant  for  life  to  be  deemed  entitled  to  the  income 
of  the  whole  fund  during  his  life,  and  then  the  whole 
fund  go  to  the  remwnder-man  ?  Or  is  the  valae  of  the 
estate  of  each  party  to  be  ascertained,  calculating  that 
of  the  tenant  for  life  according  to  the  common  tables 
respecting  the  probabilities  of  life,  and  the  principal  of 
the  fund  to  be  apportioned  between  them  accordingly  ? 
It  has  been  held,  upon  deliberate  consideration,  that  ihe 
latter  is  the  true  rule,  applicable  to  such  cases,  upon 
the  ground,  that  it  must  be  presumed,  in  such  cases  of 
a  joint  sale,  that  the  parties  mean  to  share  the  purchase- 
money  according  to  their  respective  interests  in  the 
estate  at  the  time  of  the  sale,  and  not  merely  to  sub- 
stitute one  fund  for  anotber* 


1  Ibid,  —  There  ii  tn  exception  to  the  general  rule,  that  a  tenant  ia  tail 
u  not  bound  to  keep  down  the  intereit,  nhieh  confiiteB,  rather  than  im- 
pngnB,  the  general  rule.  If  the  tenant  in  tail  is  an  infant,  his  guardian  or 
traatee  will,  in  that  caae,  be  required  to  keep  down  the  interest.  Therea- 
Bon  ie,  that  the  infant,  of  his  own  free  will,  cannot  bar  the  remainder,  and 
make  himaelf  abaolnie  owner.  See  Jeremy  on  Eq.  Jarisd.  B.  1,  ch.  3,  ^  1, 
p.  IS7  ;  Sergeaon  t>.  Sealej,  3  Atk.  416,  and  Mr.  Sanndeia'a  note  (1), 
ibid.;  AmeaburjT  v.  Biown,  1  Ves.  479,  480,  461;  Bertie  v.  Lord  Abing- 
don, 3  Meiiv.  B.  660. 

'  Foster  v.  Hilliard,  1  Story,  R.  77,  where  the  tnbject  waa  discusted  at 
large.     See,  also.  Brent  o.  Brent,  I  Vem.  B.  69  ;  Tnielock  r.  Bobey,  II 
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S  489.  These  remarks  may  suffice  to  show  (for  it  is 
Dot  our  purpose  to  bring  the  miDute  descriptions  upon 
these  important  subjects  uoder  a  full  review)'  the  bene- 
ficial operation  of  Courts  of  Equity,  in  apportionments 
and  contributions,  upon  this  confessedly  intricate  sub- 
ject ;  and,  also,  how  utterly  inadequate  a  Court  of  Com- 
mon Law  would  be  to  do  complete  jiistice,  in  a  vast 
variety  of  cases  which  may  easily  be  suggested.  'With- 
out some  proceedinge  in  the  nature  of  an  account  before 
a  Master,  there  would  be  no  suitable  elements  upon 
which  any  Court  of  Justice  could  dispose  of  the  merits 
of  such  cases,  so  as  to  suppress  future  litigation,  or  to 
administer  to  the  conflicting  rights  of  different  parties. 

§  490.  Another  class  of  cases,  which  still  more  fully 
illustrates  the  importance  and  value  of  this  branch  of 
Equity  Jurisdiction,  is  that  of  General  Average,  a  subject 
of  daily  occurrence  in  maritime  and  commercial  opera- 
tions. General  Average,  in  the  sense  of  the  maritime  law, 
means  a  general  contribution,  that  is  to  be  made  by  all 
parties  in  interest,  towards  a  loss  or  expense,  which  is 
voluntarily  sustained  or  incurred  for  the  benefit  of  all.'' 
The  principle  upon  which  this  contribution  is  founded,  is 
not  the  result  of  contract,  bat  has  its  origin  in  the  plain 
dictates  of  natural  law.'  It  has  been  more  immediately 
derived  to  us  from  the  positive  declarations  of  the  Roman 
Law,  which  borrowed  it  from  the  more  ancient  text  of  the 


Jarial,ee9;  ThyDn  p.  DuTill,  %  Vein.  K.  117;  Hoaghton  t>.  Hapgood, 
13  Pick.  R.  151.     But  aea  Peorhyn  ir.  Hughes,  6  Ves.  09,  lOT. 

'  See  1  Biiigratn'a  BigeaXf  Average  iai  Contribution,  1.,  11. ;  1  Chiltj, 
£q.  Dig.  Apportionment. 

■  Abbot  OD  Shipp.  P(.  3,  cb.  8,  If  1,  p.  343 ;  Mootb'b  Eup.  307  ;  Vinet'a 
Abridg.  ContrUmtion  and  Average,  A.  pi.  I,  3,  30. 

3  Id.;  DeeriDg  V.  E«t1  of  WiacheUea,  1  Cox.R.  318,323;  S.  C.  S  Bob. 
&  Fall.  2*0,  S7i ;  Stirling  v.  Fonesler,  3  Bligh,  B.  &00,  BOB. 
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Rhodiaa  Jurisprudence.  Tbus,  the  Rhodian  Law,  in 
cases  of  jettisoD,  declared,  that  ^If  goods  aie  thrown 
overboard  in  order  to  lighten  a  ship,  the  loss,  incurred 
for  the  sake  of  all,  shall  be  made  good  by  the  contribu- 
tion of  all.  Lege  Bhodia  (says  the  Digest)  oavetur,  ut 
si  kvandcB  nam  graiidj actus  mercium  fadus  ed,  omnium 
eovdribuiione  sardatur^  quod  pro  omn^iu  datum  est."^  But 
the  principle  is  by  no  means  confined  to  cases  of  jetti- 
son ;  but  it  is  applied  to  all  other  sacrifices  of  property, 
suDis  paid,  and  expenses  Toluntarily  incurred  ia  the 
course  of  maritime  voyages,  for  the  common  benefit  of 
all  persons  concerned  in  the  adventure.  The  principle 
has,  indeed,  been  confined  to  a  sacrifice  of  property, 
and  the  contribution  confined  to  the  property  saved 
thereby,  although  it  certwnly  might  have  gone  farther, 
and  have  required  a  corresponding  apportionment  of 
the  loss  or  sacrifice  of  property  apon  all  persons,  whose 
lives  have  been  preserved  thereby,  upon  tiie  same  com- 
mon  sense  of  danger,  and  purchase  of  safety,  alluded 
to  by  Juvenal,  when,  in  a  similar  case,  his  friend  desired 
his  life  to  be  saved  by  a  sacrifice  of  his  property; — 
FundUe,  gu€B  mea  mni  ctiam  pulcherrima. 

S  491.  General  Average  being,  then,  as  has  been 
already  stated,  not  confined  to  cases  of  jettison,  but 
extending  to  other  losses  and  expenditures  for  the 
common  benefit,  it  may  readily  be  perceived,  how  diiB- 
cult  it  would  be  for  a  Court  of  Law  to  apportion  and 
adjust  the  amount,  which  is  to  be  paid  by  each  distinct 
interest,  which  is  involved  in  the  common  calamity  and 
expenditure.  Take,  for  instance,  the  common  case  of 
a  general  ship  or  packet,  trading  between  Liverpool 


1  Dig.  Lib.  U,UtS,I.  1. 
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and  Kew  York,  and  having  on  board  Tariona  shipments 
of  goods,  not  unfreqnently  exceeding  a  hundred  in 
namber,  consigned  to  diSerent  persons,  as  owners  or 
consignees ;  and  suppose  a  case  of  general  average  to 
arise  during  the  voyage,  and  the  loss  or  expenditure 
to  be  apportioned  among  all  these  various  shippers, 
according  to  their  respective  interests,  and  the  amount 
which  the  Trhole  cargo  is  to  contribute  to  the  reimburse- 
ment thereof  By  the  general  rule  of  the  maritime 
law,  in  all  cases  of  general  average,  the  ship,  the  freight 
for  the  voyage,  and  the  cargo  on  board,  are  to  contri- 
bute to  such  reimbursement,  according  to  their  relative 
values.  The  £rst  step,  in  the  process  of  general  ave- 
rage, is  to  ascertain  the  amount  of  the  loss  for  which 
contribution  is  to  be  made,  as,  for  instance,  in  the  case 
of  jettison,  the  value  of  the  property  thrown  overboard, 
or  sacrificed  for  the  common  preservation.  The  value 
is  generally  indefinite  and  unascertained,  and,  from  its 
very  nature,  rarely  admits  of  an  exact  and  fixed  com- 
putation. The  same  remark  applies  to  the  case  of 
ascertainment  of  the  value  of  the  contributory  interests, 
the  ship,  the  freight,  and  the  cargo.  These  are  gene- 
rally diiferently  estimated  by  different  persons,  and 
rarely  admit  of  a  positive  and 'indisputable  estimation 
io  price  or  value.  'Now,  as  the  owners  of  the  ship,  and 
the  freight,  and  the  cargo,  may  be,  and  generally  are, 
in  the  supposed  case,  different  persons,  having  a  sepa- 
rate interest,  and  often  an  adverse  interest  to  each  other, 
it  is  obvious,  that  unless  all  the  persons  in  interest  can 
be  made  parties  in  one  common  suit,  so  as  to  have  the 
whole  adjustment  made  at  once,  and  made  binding  upon 
all  of  them,  infinite  embarrassments  must  arise,  in 
ascertaining  and  apportioning  the  general  average.  In 
a  proceeding  at  the  Common  Law,  every  party,  having  a 
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Bole  and  distinct  interest;,  most  be  separately  eued  ;^ 
and  as  the  verdict  and  judgment  in  one  case  will  not 
only  not  be  conclusive,  but  not  even  be  admissible  evi- 
dence in  another  suit,  as  it  is  res  inter  alios  acta  ;  and 
as  the  amount  to  be  recovered  must  in  each  case 
depend  upon  the  valae  of  all  the  interests  to  be  affected, 
which,  of  coarse,  might  be  diflerently  estimated  by 
different  juries,  it  is  manifest  that  the  grossest  injustice, 
or  the  most  oppressive  litigation  might  take  place  in 
all  cases  of  general  average  on  board  of  general  ships. 
A  Court  of  Equity,  having  authority  to  bring  all  the 
parties  before  it,  and  to  refer  the  whole  matter  to  & 
Master,  to  take  an  account,  and  to  adjust  the  whole 
apportionment  at  once,  affords  a  safe,  convenient,  and 
expeditious  remedy.  And  it  is  accordingly  the  custo- 
mary mode  of  remedy  in  all  cases,  where  a  cohtroversy 
arises,  and  a  Court  of  Equity  exists  in  the  place,  capa- 
ble of  administering  the  remedy." 

k  492.  Another  class  of  cases,  to  illustrate  the  bene- 
ficial effects  of  Equity  JurisdicUoa  over  matters  of 
Account,  is  that  of  Cobtb3DTION  between  SoEErrBS, 
who  are  bound  for  the  same  principal,  and  upon  his 
default,  one  of  them  is  compelled  to  pay  the  money,  or 
to  perform  any  other  obligation,  for  which  they  all 
became  bound.'  In  cases  of  this  sort,  the  surety  who 
has  paid  the  whole,  is  entitled  to  receive  contribution 
from  all  the  others,  for  what  he  has  done  in  relieving 
them  from  a  common  burden.* 


>  Abbott  on  Sbipp.  Pt.  3,  ch.  S,  ^  17. 

>  Abbott  on  Shjpp.  Pt.  S,  ch.  6,  ^  17;  Shepherd  «.  Wright,  Shower, 
Pari.  Cu.  18  ;  Hallelt  t>.  Bonuaeld,  IS  Vea.  190,  196. 

3  Com.  Dig.  Chtacer;,  4  D.  G. 

*  Laf«r  ti.  Nelson,  I  Vetn.  456.     Oa  the  subject  of  contribution,  there 
i«  &  Tsloable  note  of  the  reporiei'a  to  the  cise  of  Arer&ll  c.  W«de,  Lloyd 
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^  493.  The  claim  certainly  has  its  fonndation  in  the 
clearest  principles  of  natural  justice ;  for,  as*  all  are 
equally  hound,  and  are  equally  relieved,  it  seems  bnt 
just  that  in  such  a  case  all  should  contribute  in  pro- 
portion towards  a  benefit  obtained  by  all,  upon  thfl 
maxim,  Qui  sentil  commodum,  seniire  debet  et  onus.' 
And  the  doctrine  has  an  equal  foundation  in  morals ; 
since  no  one  ought  to  profit  by  another  man's  loss, 
where  be  himself  has  incurred  a  like  responsibility. 
Any  other  rule  would  put  it  in  the  power  of  the  credi- 
tor to  select  his  own  victim  j  and,  upon  motives  of 
mere  caprice  or  favoritism,  to  make  a  common  burden 
a  most  gross  personal  oppression.  It  would  be  against 
Equity  for  the  creditor  to  exact  or  receive  payment 
from  one,  and  to  permit,  or  by  his  conduct  to  cause, 
the  other  debtors  to  be  exempt  from  payment  And 
the  creditor  is  always  bound  in  conscience,  although 
he  is  seldom  bound  by  contract,  as  far  as  he  is  able,  to 
put  the  party  paying  the  debt  upon  the  same  footing 
with  those  who  are  equally  bound.*  It  can  be  no  mat- 
ter of  surprise,  therefore,  to  find,  that  Courts  of  Equity, 
at  a  very  early  period,  adopted  and  acted  upon  this 
salutary  doctrine,  as  equally  well  founded  in  Equity 
and  morality.'    The  ground  of  relief  does  not,  there- 


&  Gootd,  Sep.  964  to  366 ;  Speocet  o.  Parry,  3  Adolph.  &  Ell.  331 ;  Da- 
vies  0.  Hurophriea,  6  Maule  &  Selw.  163 ;  Cowell  d.  Edwuda,  8  Boa.  it 
FoU.  see :  Brown  v.  Lee,  6  Bain.  &  CteM.  689  {  Kemp  v.  Fiaden,  IS 
He«B.  &  Wel«b.  481. 

>  Bee  Shellj'B  cue,!  Co.  Rep.  99 ;  Bering  v.  Earl  of  Winchelsea, 
1  Cox,  R.  318,  33a ;  S.  C.  S  Bos.  &  Pull.  STO,  374  ;  Craythuroe  v.  Snrio- 
bune,  14  Vee.  1S9,'  Rogers  v.  Mackenzie,  4  Yea.  753. 

■  Slirlin(;t).  FonesteT,  3  Bligh,  Rep.  S90,  SSI. 

5  Com.  Dig.  Chanoery,  4  D.  6,  S.  B ;  Peier  v.  Rich,  1  Ch.  E.  34 ; 
Uoigan  V.  Seymour,  1  Ch.  B.  121 ;  Siiiling  v.  Fortesier,  3  Bligb,  B. 
fiQO,  591. 
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fore,  stnnd  apon  any  notion  of  mutual  contract,  express 
or  impHed,  between  the  sureties,  to  indemnify  each 
other  in  proportion,  (as  has  sometimes  been  argued) ; 
but  it  arises  from  principles  of  Equity,  independent  of 
contract.'  If  the  doctrine  were  otherwise,  a  surety 
would  be  utterly  Tvitbout  relief;  because  (as  we  shall 
presently  see)  he  has  not,  either  in  Equity,  or  at  law, 
any  title  to  compel  the  obligee  to  assiga  over  the  bond 
to  him,  upon  his  making  payment  or  otherwise  dis- 
char^og  the  obligation.' 


I  Daring  «.  Earl  of  Wincfaelaea,  1  Cus,  R.  319  ;  S.  C.  2  Bos.  &  Pull. 
370;  1  White  &  Tudor'a  Eq.  Land.  Cases,  60,  and  nolea  ;  Ex  parts  Gif- 
fi)rd,6  Vea..  803;  Crajlhorae  e.  Swinburne,  14  Tea.  150;  Stirling  r. 
Forreaier,  3  Bligh.  R.  490,  596 ;  Campbell  v.  Meaier,  4  Johns.  Ch.  R. 
334,  338  ;  Onge  v.  Tiuelock,  S  Molloy,  R.  31,  42  ;  Copia  v.  Middleton, 
iTarn.  &  Rubb.  SS4  ;  Hodgson  v.  Shaw,  3  Mjlne  &  Keen,  191.  la 
Stirling  V.  Forresler,  3  Bligh,  R.  496,  Lord  Rcdeadale  aaid  :  "  The  deci- 
eton  ID  Daring  c.  Lord  Wiachelaea.d  Cox,  318;  S  Bos.  &  Pull.  370,) 
proceeded  on  a  principle  of  law,  which  must  exist  in  all  countries,  that, 
where  SBTeral  persons  are  debtors,  at!  shall  be  equal.  The  doctrine  ia 
illiutrtie4  in  that  case  by  the  practice  in  queationa  of  aTerage,  tie,  where 
there  ia  no  expreaa  contract,  but  Equily  distribulea  the  loaa  equally.  On 
the  priaage  of  wines,  it  ia  iromaterial  whose  wines  are  taken ;  all  moat 
conliibulB  equally.  So  it  is  where  gooda  are  thrown  overboard  for  the 
aafety  of  the  ehip.  The  owners  of  the  gooda  aaved  by  that  act  miiat 
contribute  proportionally  to  the  loss.  The  duty  of  contribution  extends 
to  all  persona  who  are  wiihin  the  scope  of  the  equitable  obligaiioa."  Post, 
^  495,  note  (3).  But  aee  Johnaon  v.  Johnson,  11  Maaa.  R.  35S  ;  Taylor 
t>.  Sarage,  13  Mass.  R.  98. 

3  Gammon  c  Stone,  1  Tea.  339;  Woffington  v.  Sparks,  3  Vea.  560, 
570.  But  ace  Morgan  o.  SeyiDOor,  1  Ch.  R.  ISO,  and  Ex  parte  Criap, 
1  Atk.  135  ;  Copis  v.  Middlelon,  1  Turn.  &  Rubs.  R.  834;  Hodgson  d 
Shaw,  3  Mylne  &  Keen,  189  ;  Dowbiggin  v.  Bourne,  3  Younge  &  Cell 
471:  Reed  c.  Noriia,  3  Mylne  &  Craig,  3S1. —  Mr.  Chancellor  Kent, 
in  Cheeseborough  v.  Millard,  (1  Juhna.  Ch.  R.  413,)  aeema  to  have 
Ihongbt  that  a  surely  paying  off  a  debt  isenliilcd  to  a  cession  or  aeMgnment 
of  the  debl,  to  enable  him  to  have  aalisficlion  from  the  principal  and  hia 
co-aareiies.  He  relied  on  the  caacs  in  1  Ch.  R.  30,  and  I  Atk.  35  ;  bnt 
be  did  not  cite  the  caaea  in  1  Vea.  330,  and  3  Vea.  S60,  570.  However, 
the  point  was  not  decided  by  him.    See  also  Arery  «.  Felten,  7  Johu. 
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§  494.  Iq  the  Roman  Law  analogona  principles  ex- 
isted, although  from  the  different  arraDgementa  of  that 
system,  they  were  deyeloped  under  very  different  modi- 
fications. By  that  law,  sureties  were  liable,  indeed, 
for  the  whoTe  debt  due  to  the  creditor;  but  this  lia- 
bility was  subject  to  three  modifications.  In  the  first 
place  the  creditor  was  generally  bound  to  proceed 
by  process  of  discussion  (as  it  is  now  called,)  in  the 
first  instaace  agniDst  the  principal  debtor,  to  obtain 
Batisikctioa  out  of  his  effects,  before  he  could  resort  to 
the  sureties.  In  the  next  place,  in  a  suit  against  one 
surety,  although  each  surety  was  bound  for  the  whole 
debt  after  the  discussion  of  the  principal  debtor;  yet 
the  surety  ia  such  suit  had  a  right  to  bare  the  debt 
apportioned  among  all  the  solvent  sureties  on  the  same 


Ch.  R.Sll,  whera  the  same  lasined  Chancellor  icied  apnn  iho  ground 
that  an  aMignmeot  might  ha  decieed  ;  but  upon  Terj  salisfactur;  grounds 
he  refused  it  in  thai  case.  Hie  grounds,  howerer,  seem  equally  applica- 
hle  ag&inat  auy  uaignment  in  any  case,  whore  all  the  parties  in  inlereat 
ue  not  before  the  Court;  aod  if  the;  are,  there  seems  no  necesaity  Tot 
the  sasignment,  since  there  ma;  be  a  direct  decree  for  contribuiion  niih- 
out  it.  It  IB  QUO  thing  to  decide  that  a  Butely  ia  entitled,  on  piyment, 
to  have  an  assignmant  of  the  debt;  and  qaile  aoother  to  decide  that  he 
is  entitled  to  he  aubrogated,  or  substituted,  as  to  uihet  equities  and  secu- 
rities, in  the  pisce  of  the  creditor,  against  the  debtor  and  his  co-sureties. 
See  King  n.  Baldwin,  3  Johns.  Ch.  R.  560  ;  Hayes  v.  Ward,  4  Johns.  Ch. 
R.  133.  See  alto  Himes  t>.  Keller,  3  Watts  &  Serg.  401  i  Bowdiicb  tr. 
Gteen,  3  Meia  R.  310;  Powell's  Ez'orB  c.  White,  II  Leigh,  R.  309. 
In  Stirling  i>,  Forrester,  3  Bligh,  R.  690,  591,  Lord  Redeadale  said ;  "  If 
several  peiaona  are  indebted,  and  one  makes  payment,  the  crediioi  ia 
bound  in  conscience,  if  not  b;  eootiact,  to  give  the  party  paying  the 
debt,  all  his  remedies  against  the  other  debtors."  Mr.  Theobald,  in 
his  Treatise  on  Principal  and  Surely,  ch.  10,  ^  370,  has  by  miaiake  at- 
tributed a  remark  of  Sir  Samuel  Romilly,  arguendo,  to  the  Lord  Chan- 
cellor. It  bears  on  this  ver;  point,  and  therefure  the  error  should  be 
corrected.  See  Post,  ^  499  to  COS,  and  notes,  ibJd.j  and  Wright  ti. 
Morley,  1 1  Ves.  19,  S3 ;  Batcher  v.  ChnichUl,  14  Ves.  568,  &Tfi,  576 ; 
Poat,  ^  636,  636. 

iq.iOB.  — Tto.  t.  48 
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obligation,  so  that  he  should  he  compellahle  to  paj 
his  own  share  only ;  and  this  was  called  the  benefit  of 
division.'  But  if  a  surety  should  pay  the  whole  debt, 
without  insisting  upon  the  benefit  of  division,  then  he 
had  no  right  of  recourse  over  Against  his'  co-sareties, 
unless  (which  is  the  third  case)  upon  the  payment,  he 
procured  himself  to  be  substituted  to  the  original  debt 
(which  he  might  insist  on)  by  a  cession  thereof  from  the 
creditor ;  in  which  case  he  might  insist  upon  a  payment 
of  a  proper  proportion  from  each  of  hia  co-sureties.' 
And,  in  case  of  the  insolvency  of  either  of  the  sureties, 
the  share  of  the  insolvent  was  to  be  apportioned  upon 
all  the  solvent  sureties,  ;7to  raid?  Tlie  same  principles 
in  a  great  measure,  but  not  in  all  cases,  now  regulate 
the  same  subject  among  the  continental  nations  of 
Europe,  whose  jurisprudence  is  derived  from  the  Civil 
Law.' 


1  Domai,  B.  3,  lii.  4,  ^  S,  art.  1,  6  ;  Pothier  on  Oblig.  by  Erans, 
n.  407;  Poihier,  Pand.  Lib.  46,  lit.  1,  ^  5,  an.  1,  n.  «1  lo45;  Id.  art.  3, 

n.  51  to  fil;  Cheesehorniifrh  v.  Millard,  1  Johns.  Ch.  R.IU;  Hayes  v. 
Ward,  4  Johns.  Ch.  R.  131,  132  ;  Posl,  ()  (!3fi,  nnie. 

9  1  Domai,  B.  3,  lit.  4.  ^  4,  art.  1  ;  I'mhier  on  Ohiig.  by  Evans,  n.  407, 
519,520,531  (55B,  557,  55H,  of  ihe  French  editions) ;  Pothler,  Pand,  Lib. 
66,  lit.  1,  an.  3,  n.  45  to  51. 

3  1  Domar,  Ei.  3,  lii.  4,  art.  2  ;  Poihier  on  Oblie.  by  Evans,  n.  407, 
413,418,419,420.431,  445.  51B,  519,  520,  521,  (555  lo  559,  of  French 
editions)  ;  Id.  2»2  ;  Poihier,  Pand.  Lib.  46.  lil.  1,  art.  2,  n.  45  to  51  ; 
Di;:.  Lib.  4fi,  til.  1,  \.  an;  Cod.  Lib.  8,  lit.  II,  t.  2.  See  also  1  Bell, 
Comra.  B.  3,  Pi.  1,  ch.  3,  ^  3,  an.  283  to  im  ;  F.rsk.  Inst.  B.  3,  lit.  3, 
arl.  01  to  71 ;  1  Dumal,  B.  3,  tit.  1,  \  3,  art.  (<,  and  Domat's  note ;  Post, 
4  r.35. 

*  Merlin,  Rcpcrl.  art.  Dhmssinn;  Id.  Divhhn  ;  Pothier  on  Oblifr.  by 
Evans,  Pi.  2,  eh.  G,  art.  2,  n.  407,  415,  416  ;  Id.  Pi.  2,  ch.  3,  art.  8.  n. 
eSO;  Id,  I'l,  3.  ch,  1,  an.  6,  ^  2,  n.  511)  to  321  (55G  to  559,  of  ihe 
French  editions) ;  1  Domai,  B,  3,  lit.  1,  ^  3,  art.  C,  and  Domai's  note, 
ibid.  ;  C<id.  Lib.  S.  lit.  14,  1,  2.  The  same  principle,  in  regard  to  ihe 
necessiiy  of  ihe  creditor's  diactissing   ihe  principal  debtor,  before  resort- 
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S  495.  Origiually,  it  seems  to  have  been  questioned, 
whether  contnbiitioQ  between  sureties,  unless  foanded 
upon  some  positive  coatracfc  between  them,  iucurring 


tag  to  the  anKly,  fau  been  adopted  in  moat  coantiiea  deriving  tbeic 
jniispTudenee  from  Ihe  Civil  Law ;  bul  it  is  not  uaiversalt;  adopted.  It 
prevails  ia  France,  Hulland,  and  Scolland  ;  but  not  (as  it  seems)  ^ene- 
lall;  in  Germany.  See  Mr.  Chancellor  Kent's  learned  opinion  in  HajM 
V.  Ward,  4  Johns.  Ch.  R.  130  u>  I3fi,  whttra  he  cites  tlie  fureign  aulhuri- 
ties  on  this  point.  These  auiburilies  fully  justify  his  slalemenl.  Tbe 
fullowing  extract  from  that  opinion  may  be  acceptabls.  '■  According  to 
the  Roman  Law,  in  use  before  the  time  of  Justinian,  the  creditor,  as  with 
na,  could  apply  to  the  surety,  before  applying  to  the  principal.  Jur* 
nottro  esl  polestai  credilori,  reiicto  rto,  eligendi  fid^uiiorti  \  Code,  Lib.  8, 
tit.  41,  ^5};  aud  ttie  same  law  was  declared  in  another  imperial  oidi- 
Dsnce  (Cbi^,  Lib.  B.  til.  41,  ^  IH.)  But  Justinian,  in  one' of  liis  Novels, 
(iVon.  4,  c.  1,  entitled  Ul  Credilorei  printo  loco  contenianl  PrindpaUm,) 
allowed  to  aurelies  the  exception  of  discussion,  or  bentfidum  ordinit,  by 
which  they  could  require  that,  before  they  were  sued,  Ihe  principal  debtor 
should,  at  their  expense,  be  prosecuted  to  judgment  and  eiecution.  It 
is  a  dilatory  exception,  and  puis  olf  the  action  of  the  creditor  against  the 
Burety,  until  the  remedy  against  the  principal  dobtor  has  been  suflicientlj 
exhaasted.  This  provision  in  the  Nuieia  has  not  been  followed  in  the 
stales  snd  cities  of  Germany,  except  in  Pomerania  (Heinecc.  Elem.  Jur. 
Germ.  lib.  2,  tit.  16,  §  449,  450,  451,  485)  ;  but  it  has  been  adopted  ia 
those  other  counlriea  in  Europe,  as  France,  Holland,  Scolland,  &e., 
which  follow  the  rules  of  the  Civil  Law  (Puthter,  Trait,  des  Oblig.  No. 
407-414;  Code  Napoleon,  No.  3031,  3,3;  Voet,  Com.  ad  Pand.  lit. 
Da  FidejusBoribas,  46,  1,  14-80;  Hub.  Preslec.  lib.  3,  tit.  91,  ^6; 
Erek.  Inat.  504,  ^  61).  A  ruin  of  auch  general  adoption  showa  that 
there  is  nothing  in  it  inconsistent  with  the  retaiive  lighta  and  duties  of 
piincipal  and  surety,  and  that  it  accords  with  a  common  sense  of  justice, 
snd  the  natural  equity  of  mankind."  It  may  be  well  here  to  state  that 
I  generally  cite  Pothier  on  Obligations  from  Mr.  Evana'a  edition.  It  ia 
important  to  remark  that  after  n.  456,  in  Evans's  edition,  ihe  aubaequent 
Dumbers  diflbr  from  the  common  French  editions,  owing  to  Pnthier  hav- 
ing, in  his  lalet  ediliona,  inserted,  between  that  number  and  number  457,  a 
new  section  containing  thirly-bve  nnmbers,  so  that  No.  45T,  in  Evans's 
edition,  stands  in  the  cotnmon  editions  of  Poihier,  No.  493.  See  Mr. 
Evana'a  note  (n)  to  Fuihier  on  Oblig.  Pt.  3,  ch.  B,  ^  9,  p.  306.  This 
explanation  may  be  nasful  to  the  reader,  to  prevent  mistakes  or  supposed 
miatahea  in  the  references  usually  made  in  English  snd  Amerkao  world 
to  Pothier.    Foat,  ^  633  to  640. 
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such  liability,  wns  a  matter  capable  of  being  enforced 
at  law.  But  there  is  now  do  doabt  that  it  may  be  en- 
forced at  law,  as  well  as  in  Equity,  although  no  such 
coptract  exists.'  And  it  matters  not  in  case  of  a  debt, 
whether  the  sureties  are  jointly  and  severally  bound, 
or  only  severally  j  or  whether  their  suretyship  arises 
under  the  same  obligation  or  instrument,  or  under 
divers  obligations  or  instrumenta,  if  all  the  instruments 
are  for  the  same  identical  debt.* 

$  496.  But  still  the  jurisdiction  now  assumed  in 
Courts  of  Law  upon  this  subject,  in  no  manner  aiTects 
that  originally  and  intrinsically  belonging  to  Equity." 


1  See  Kemp  v.  FiDden,  13  Mcm.  Si  Welsh.  421 ;  Nortoti  e.  Cooub,  S 
Deoio.  130;  Hirrii  n.  Ferguton,  S  B*ilej,  397. 

*  Dering  ».  Earl  of  WiechelMft,  1  Cox,  R.  SIB ;  B.  C.  Z  Bos.  &  PuU. 
370  ;  1  Saun.  R.  S64  (a),  Mr.  Willisms's  note  (c) ;  Cnyihorne  e.  Swio- 
botne,  14  Ves.  ISS,  IRS.  la  Stiiliiitr  v.  Forrrster  (3  Bllgh,  R.  690,0. 
S.)  Lord  Redesdale  said :  "  The  principle  established  in  tbe  cite  or  Dar- 
ing V.  Lord  Winchelses,  is  nniiersal,  ihsL  Ibe  right  ind  duij  of  contribn* 
lioD  is  founded  in  docirinea  of  Eqaiij.  It  does  oot  depend  upon  contract. 
If  aeyeral  persons  are  indebted,  aod  one  make*  the  pajment,  the  ersdilor 
is  bound  Id  conscience,  if  not  b;  eontiact,  to  giro  to  tbe  party  pajing  th« 
debt  all  his  remedies  against  the  oibei  debtors.  The  esae*  of  arerage  in 
Equltj  leat  npon  the  same  principle.  It  vould  be  against  Equii;  for  the 
creditor  lo  exact  or  leceire  pajmeat  from  one,  and  to  permit,  or  by  his 
conduct  to  cause  the  other  debtors  lo  be  exempt  from  psymenL  He  ie 
bound,  aeldoiQ  by  contract,  but  always  in  cenMienoe,  aa  far  ss  he  is  able, 
to  pat  the  patty  paying  the  debt  upon  the  same  fooling  with  those  who 
are  equally  bound.  That  nru  the  principle  cf  decision  in  Dering  v.  Lord 
Wincheleea  i  end  in  thai  case  ihers  nas  no  evidenoe  of  coniract,  as  in 
this.  So,  in  the  case  of  land  daseending  to  ooparcenera,  aubjecl  to  a  debt; 
if  the  creditor  proceeds  against  one  of  the  coparceners,  ibe  oihera  mnst 
contribute.  If  the  creditor  dischargee  one  of  the  coparceners,  he  cannot 
proceed  for  tbe  nbole  debt  against  the  others  ;  at  the  most,  tliey  are  only 
bound  to  pay  their  proportioni."  His  Lordship  afierwards,  in  pronounc- 
ing judgment,  added  the  words  wbteb  have  been  already  eiied  in  ^4SS, 
note.    See  also  Post,  ^  498,  in  what  cases  no  coolribution  is  allowed. 

3  Wright  r.  Hunter,  fi  Vee.  793. 
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Indeed,  there  are  many  cases  in  which  the  relief  is  more 
complete  and  effectual  in  Equity  than  it  can  be  at  law; 
as,  for  instance,  where  an  account  and  discovery  are 
wanted  ;  or  where  there  are  numerous  parties  in  inte- 
rest, which  would  occasion  a  multiplicity  of  suits.'  la 
some  cases  the  remedy  at  law  is  now  utterly  inade- 
quate. As,  if  there  are  several  sareties,  and  one  is  in- 
solvent, and  another  pays  the  debt;  be  can  at  law 
recover  from  the  other  solvent  sureties  only  the  same 
share  as  he  could  if  all  were  solvent  Thus,  if  there 
are  four  sureties,  and  one  is  insolvent,  a  solvent  surety, 
who  pays  the  whole  debt,  can  recover  only  one  fourth 
part  thereof  (and  not  a  third  part)  agninst  the  other 
two  solvent  sureties.'  But  in  a  Court  of  Equity,  be 
will  be  entitled  to  recover  one  third  part  of  the  debt 
against  each  of  them ;  for,  in  Equity  the  insolvent's 
share  is  apportioned  among  all  the  other  solvent  sure- 
ties.'   . 

(  497.  And  upon  the  like  grounds,  if  one  of  the 
sureties  dies,  the  remedy  at  law  lies  only  against  the 
surviving  parties ;  whereas,  in  Equity,  it  may  be  en- 
forced against  the  representative  of  the  deceased  par- 
ty, and  he  may  be  compelled  to  contribute  his  share  to 
the  surviving  surety,  who  shall  pay  the  whole  debt* 


1  Cnythorne  e.  Sninburae,  14  Vm.  199  ;  Cornell  t>.  Edwudi,  3  Bm. 
&  Pall,  see ;  Wright  o.  Hunter,  &  Vea.  70S. 

>  Coraell  v.  Edwsrde,  S  Boe.  &  Pull.  268  {  Brown  e.  Lee,  6  B.  A 
CreMw.  697.  Bee  also  Rogera  e.  Mickeoaie,  4  Vea.  759 ;  Wright «. 
Hooter,  6  Vea.  763. 

'  Peter  r.  Kch,  1  Ch.  Rep.  34  ;  Corasll  v.  Edwards,  9  Boa.  ft  Pall. 
368 ;  Hale  V.  Hiiriwra,  I  Ch.  Cia.  946 ;  Deiing  d.  Earl  of  Wiocheliea, 
S  Bo*.  &  Poll.  370;  S.  C.  1  Cox,  R.  SI8.  But  sea  Swain  v.  WalJ,  t 
Ch.  Rep.  149,  130,  151.  Seo  also  Pothier  on  Oblig.  n.  37S,  981,  989, 
498,  531  (n.  S66,  of  the  Trench  ediliooa),  the  aame  priociples. 

*  FrimroH  «.  Biomley,  1  Atk.  80 
48* 
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Where  there  are  several  distinct  bonds  with  different 
penalties,  and  a  surety  upon  one  bond  pays  the  whole, 
the  contribution  between  the  sureties  is  in  proportion 
to  the  penalties  of  their  respective  bonds.  But,  as  be- 
tween the  sureties  to  the  same  bond,  the  general  rule 
is  that  of  equality  of  burden  inter  sese? 

§  498.  These  are  cases  of  contribution  of  a  simple 
and  distinct  character.  But,  in  cases  of  suretyship, 
others  of  a  very  complicated  nature  may  arise  from 
counter  equities  between  some  or  all  of  the  parties,  re- 
sulting from  contract  or  from  equities  between  them- 
selves, or  from  peculiar  transactions  regarding  third 
persons."  Thus,  for  instance,  although  the  general  rule 
is,  that  there  shall  be  a  contribution  between  sureties 
by  the  rule  of  equality,  that  may  be  modiiied  by  ex- 
press contract  between  them ;  and  in  such  a  case  Courts 
of  Equity  will  be  governed  by  the  terms  of  such  con- 
tract, in  giving  or  refusing  contribution.*  In  like  man- 
ner, there  mfiy  arise  by  implication  from  the  very 
nature  of  the  transaction,  an  exemption  of  one  surety 
from  becoming  liable  to  contribution  in  favor  of  an- 
other. Thus,  if  one  surety  should  not  upon  his  own 
mere  motion,  but  at  the  express  solicitation  of  his  co- 
surety, become  a  party  to  the  instrument ;  and  such 
co-surety  should  afterwards  bo  compelled  to  pay  the 
whole  debt;  in  such  a  case,  he  would  not  be  entitled 


1  See  Deling  v.  Earl  of  Winchelaea,  1  Cox,  R.  318 ;  S.  C.  2  Bos.  St 
Pull.  S70. 

2  See  Hjde  o.  Tracey,  2  Day,  Cas.  422  ;  Ransom  v.  Eeyes,  9  Coweo, 
R.  1-28. 

3  Swain  B.  Wall,  1  Ch.  R.  H9;  Ccajtlmrne  v.  Swinburne,  14  Yea. 
159,  mg;  Dering  v.  Earl  of  Wiiichelsei,  1  Cox,  R.  318;  S.  C.  2  Boa. 
&  I'ull.  2T0. 
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to  contributioD,  unless  it  clearly  appeared  that  there 
was  no  inteotion  to  vary  the  general  right  of  contribu- 
tioD,  in  the  uoderstandiDg  of  the  parties.^  So,  if  difier- 
eat  sureties  shonld  be  boaod  by  difTereot  instruments 
for  equal  portions  of  the  debt  of  the  same  principal, 
and  it  clearly  appeared  that  the  suretyship  of  each  was 
a  separate  and  distinct  transaction,  there  would  be  no 
right  of  contribution  of  one  against  the  other.'  So,  if 
there  should  be  separate  bonds,  given  with  different 
sureties,  and  one  bond  is  intended  to  be  subsidiary  to, 
and  a  security  for  the  other,  io  case  of  a  default  in  pay- 
ment of  the  latter,  and  not  to  be  a  primary  concurrent 
security ;  in  such  a  case  the  sureties  in  the  second 
bond  would  not  be  compellable  to  aid  those  in  the  first 
bond  by  any  contribotion.' 

§  498  a.  A  question  of  another  sort  has  arisen ;  How 
far,  and  under  what  circumstances,  the  discbarge  of  one 
surety  by  the  creditor  would  operate  as  a  discharge  of 
the  other  sureties  from  their  liability.  It  seems  now 
clearly  established  at  law,  that  a  release  or  discharge  of 
one  surety  by  the  creditor  will  operate  as  a  discharge 
of  all  the  other  sureties,  even  though  it  may  be  fouoded 
on  a  mere  mistake  of  law.*  But  it  may  be  doubtful, 
whether  the  same  rule  will  be  allowed  uoiversally  to 
prevail  in  Equity.    Thus,  if  a  creditor  has  accepted  a 


1  Tuniei  tr.  DiTiee,  2  Eip.  B.  478  ;  Mifbew  «.  Criekett,  S  Svutt.  B, 
103 ;  Taylor  «.  Stiaga,  IS  Mua.  B.  08,  108. 

>  Cdopa  D.  Twja&n,  1  Turn.  St  Rnu.  426,  It  wonid  he  different,  if 
it  thould  ippesr.  i)wt  it  wu  the  tame  trkOMctiOD  split  into  diffeteot  puU 
b;  the  a«T«emeDt  of  dl  the  parties.    Ibid. 

'  Cnjihonie  t>.  Swinborne,  14  Yes.  160.     See  Cooke  v. ,  8 

Fraem.  R.  97. 

«  NiobolMw  V.  Renll,  4  Adolph.  &  Ellis,  675 ;  S.  C.  6  TSn.  &  Mann. 
R.  SOOj  ADIe,  ^118. 
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compositioQ  from  one  surety,  and  discharged  him,  it 
has  been  thought  that  he  might  still  recover  against 
another  surety  his  fall  proportion  of  the  original  debt, 
without  deducting  the  composition  paid,  if  it  did  not 
exceed  the  proportion  for  which  the  surety  was  origin- 
ally liable.  In  other  words  each  surety,  notwithstand- 
ing such  discharge,  might  be  held  liable  in  Equity  to 
pay  bis  share  of  the  original  debt,  treating  each  as  lia- 
ble for  his  equal  or^o  raid  proportion,  upon  an  equita- 
ble apportionment  of  it.' 


1  In  Ex  parte  GilTari],  [6  Yea.  805,)  Lord  Eldon  held  ihat  a.  discharge 
of  one  aurel;  did  not  discharge  the  ulher  Bureties ;  and  ihal,  bb  each  sure- 
tj  was  bound  to  contribute  hia  share  lowarda  the  general  payment,  no  one 
could  recover  over  against  aiioihcr  who  had  been  discharged,  unless  Tor 
the  excess  paid  by  him  beyond  his  due  proportion.  The  creditor  might, 
therefore,  accept  a  composition  from  one  surely,  and  still  proceed  against 
another  to  leciiver  Ilia  full  proportion  of  the  original  debt,  without  deduct- 
ing llie  composition  paid,  if  it  did  not  exceed  the  proportion  fur  which 
the  surely  was  originally  liable.  Mr.  Theobald,  va  his  Treatise  on  Prin- 
cipal and  Surely,  (ch.  II,  ^  2S3,  note  (i),  p.  2(17,)  ihiiika  this  decision 
could  nut  have  been  made  ;  and  thai  it  is  niia- re  ported.  I  see  no  reason  to 
question  either  the  accuracy  of  the  Report,  or  the  soundness  of  the  doc- 
trine. If  the  discharge  of  one  surely  is  not  the  d:schaTge  of  anolher,  it 
seems  difficult  to  see  how  the  sum  paid  by  one  surely  shall  take  away  the 
obligaliun  of  anolher  to  pay  his  proportion  of  the  original  debt,  if,  upon 
the  discharge,  the  right  to  proceed  against  such  surety  for  his  prnporiioa 
was  expressly,  or  by  implicaiion,  reserved  to  the  extent  of  that  propor- 
tion. This  seems  to  have  been  the  ground  of  Lord  Eldon's  decision.  In 
Stirling  V.  Forrester,  (3  Bli^h,  R.  5^1.)  Lord  liedesdale  said;  "If  Iba 
creditor  discharges  one  of  the  coparceners,  he  cannot  proceed  for  his 
whole  debt  agaiost  the  others  ;  at  the  most,  the;  are  only  bound  fur  theii 
proportiiins."  The  same  principle  would  apply  lo  co-sureiies  ;  and,  in- 
deed, Siirling  V.  Forrester,  (3  Dligh,  R.  SOI,  S1J6,)  seems  mainly  to  hare 
been  decided  upon  this  ground.  The  disiinciion  is  between  a  discharge 
of  the  principal,  and  a  discharge  of  the  surely  ;  between  a  part  piyrnent 
by  a  surety,  and  a  part  payment  by  the  principal.  In  the  recent  case  of 
Nicholson  V.  Revell,  (4  Adolph.  &  Ellis,  G75  ;  S.  C.6Kev  &  Mann. 
192,200,)  the  Court  of  King's  Bench  decided,  that  the  creditor's  dis- 
charge of  one  debtor  on  a  joint  and  several  note  was  in  law  a  discharge  of 
all  the  debtora.    Lord  Dcoraan,  in  delivering  the  judgment  of  the  Court, 
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§  498  i.  ladeed,  circumstances  may  exist,  under 
which  evea  &  release  of  the  principal  might  not  release 
the  surety  from  the  debt,  where  it  was  clear,  from  the 
whole  transaction,  that  it  was  intended  that  the  surety 
should  remain  bound.    Thus,  where,  before  the  release 


uid  :  "  This  jievr  ctnnot,  perhipa,  be  made  entireljr  consislent  with  ill 
that  is  wd  bj  Lotd  Etdon,  io  the  case  Ex  p&rte  Gifibrd,  where  his  Lord' 
ship  [diimtssed  a  petilioa  to  eipuiige  the  proof  of  a  surety  sgainst  the 
estile  of  B  co-surety.  But  the  principle,  to  wbioh  ne  hftTB  sdvertsd,  wss 
Dot  presented  to  his  mind  in  its  simple  form  ;  and  the  point  cerialnlj  did 
Dot  undeigo  much  consideratioD.  Fur  soids  of  the  eipieuioos  employed 
would  seem  to  lay  it  duwa,  that  a  joint  debtee  might  release  one  of  hi> 
debtors,  and  yet,  by  using  some  language  of  reservation  in  the  agreement 
-  between  himself  and  such  debtor,  keep  his  remedy  ^otire  against  tbe 
others,  eTen  withont  consulting  tliem.  If  Lord  £ldoD  used  any  Isngtisgs 
which  could  he  bo  interpreted,  we  must  conclude  that  he  either  did  not 
guard  himself  BO  cautiously  as  he  intended,  or  that  he  did  not  lend  that 
decree  of  attention  to  the  le^al  doctrine  eonneeted  with  the  case  before 
him,  which  he  was  accustoDied  to  aSbid.  We  do  Dot  liod  that  any  other 
authority  clashes  with  oar  present  jadgment,  which  must  be  in  favor  of 
die  derendani."  It  is,  however,  to  be  remembered,  that  his  Lordship  was 
here  dealing  with  the  question  at  law  ;  but  it  by  no  means  follows,  that, 
because  n  security  is  eiiinguisbed  at  law,  therefore  it  it  extinguished  la 
Equity,  if  it  is  the  clear  inieDlion  of  the  parties,  that  it  shall  not  be  extin- 
gnishcd.  See  3  Siory  on  Eq.  Jurisp.  ^  13TD,  1373.  Poihier  adopts 
very  much  the  aame  principles  and  reasoning  aa  Loid  Eldun ;  asaettiDg 
that  the  releaaB  of  the  creditor  of  one  debtor  would  liberate  all  the  oihera 
if  the  creditor  meant  thereby  to  eitingniih  the  debt ;  bnt  not,  if  the  credi- 
tor meant  to  reserve  his  rights  against  the  other  co-debiors  fur  iheii  pro> 
portions.  1  Foihier  on  Ohlig.  by  Evans,  a.  375,  378,  S79,  S80,  381  ;  Id. 
n.  SSI  [556].  Pothier  has  also  treated  tbe  point  of  a  discharge  of  <»te 
sorely  ;  and  he  holds,  that  a  discharge  of  one  surety  discharges  lbs  othet 
anretiea,  for  sueh  proportion  of  the  debt,  as,  upon  payment  of  the  whole 
debt,  they  couM  have  had  recourse  to  him  for.  Puthisr  on  Obi ig.  by 
Evans,  n.  S7S,  977,  380,  SSI,  4S8.  439,  449,  S19,  S30,  531,  631  B.,  393 
[a.  556  ~  S60,  of  tbe  French  editions].  The  rule  of  the  Civil  Law  ia  the 
same.  Si  be  duobus,  qui  apud  le  Sdejussertant  in  vigmti,  alter,  ne  ah  eo 
pete  res,  juin^e  libi  deberil,  vel  prumiserit ;  nee  alter  libetsbitur.  Etai 
ah  ailero  gviruleeim  petere  inatituerii,  nulla  exceptione  (cedendarnm  actio- 
num)  Buinmoieris.  Reliqua  autem  fuinqae,  si  a  priori  fidejussore  petere 
institueria,  duli  mali  excepijooe  sDrnmoveris.  Dig.  Lib.  46,  lit.  I,  I.  15, 
^  1 ;  Pothier,  Pand.  Lib.  46,  liu  I,  n.  47. 
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to  the  priacipal,  the  surety  had  paid  part  of  the  deb^ 
and  given  a  security  (an  acceptance)  for  the  remainder, 
it  was  held  that  it  was  not  a  release  of  the  surety,  in 
the  absence  of  all  evidence  to  establish  the  contraiy 
intent.' 

§  499.  Sureties  are  not  only  entitled  to  contribution 
from  each  other  for  moneys  paid  in  discharge  of  their 
joint  liabilities  for  the  principal;  but  they  are  also 
.  entitled  to  the  benefit  of  all  securities  which  have  been 
taken  by  any  one  of  them,  to  indemnify  himself  against 
such  liabilities.*  Courts  of  Equity  have  gone  farther 
in  their  favor,  and  held  them  entitled,  upon  payment 
of  the  debt  due  by  their  principal  to  the  creditor,  to 
have  the  full  benefit  of  all  the  collateral  securities,  both 
of  a  legal  and  an  equitable  nature,  which  the  creditor 
has  taken  as  an  additional  pledge  for  his  debt^  Thus, 
for  example,  if,  at  the  time  when  the  bond  of  the  prin- 
cipal and  surety  is  given,  a  mortgage  also  is  made  by 
the  principal  to  the  creditor,  as  an  additional  security 
for  the  debt ;  there,  if  the  surety  pays  the  debt,  he  will 


1  H»U  V.  Hatehini,  3  Mylne  &  Keen,  1S6. 

•  See  Theobald  an  Principsl  &nd  Surely,  ch.  11,  ^  SB3 ;  Swsin  b.  WbII, 
1  Ch.  Rep.  149.  But  tee  Bowditoh  v.  Green,  3  Mele.  R.  36D ;  HimeB  v. 
Eeller,  3  Wsita  &Serg.  R.  401;  Commercial  Bank  of  Libe  Eriett.  West- 
ern Besene  Bank,  11  Ohio,  (SudIod)  R.  444  ;  Wiggin  v.  Doit,  3  Sata- 
ner.R.  410. 

>  Craylhonie  v.  Swinbame,  14  Tet,  159;  Wright  v.  MoTley,  11  Yes. 
13,  33;  Cupis  D.  Middleton,  1  Tarn.  &  Rum.  R.9!4;  Jones  v.  Dstib, 
4RaH.  R.  ST7;Donbiggiai>.  Boorne,l  Younge,  B.  ill ;  S.C.3  Vounge 
&  Coll.  4eS,  470 ;  Hodgson  v.  Shaw,  3  Mylne  &  Keen,  183 ;  Reed  v. 
Jforria,  S  M.  &  Crijg,  R,  381 ;  Ante,  ^  337  ;  Ex  pane  Rnshworlh,  10 
Tea.  409,  420,  42S  ;  Mayhew  v.  Cnohett,  3  Swanet.  R.  191  ;  Wadeo. 
Coope,  9  Sicn.  R.  US.  But  tee  Bowditch  r.  Green,  3  Mele.  R.  3S0, 
coDUi.  Bui  a  iuret;  for  a  pari  of  a  debt  is  not  entitled  to  the  benefit 
of  a  eeeurily  given  by  the  debtor  lo  ihe  creditoT  tt  a  diOereni  time  for 
•DOIher  part  of  the  debt.    Wade  o.  Coope,  S  Simona,  S.  ISS. 
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be  entitled  to  have  an  assignment  of  tbat  mortgage, 
and  to  stand  in  the  place  of  the  mortgagee.'  And,  as 
the  mortgagor  cannot  get  back  his  estate  again  withont 
a  reconveyance,  that  assignment  and  secnrity  Trill 
remain  a  valid  and  eCTectual  security  in  favor  of 
the  surety,  notwithstanding  the  bond  is  paid.^  This 
indeed,  is  bnt  an  illustration  of  a  much  broader  doctrine 
established  by  Courts  of  Equity,  which  is  that  a  creditor 
shall  not,  by  his  own  election  of  the  fund,  out  of  which  - 
he  wiU  receive  payment,  prejudice  the  rights  which 


1  See  Load  v.  Sergeant,  1  Edw.  Ch.  B.  1B4  ;  Hanh  v.  Pike,  1  Stndf. 
311;  McLean  v.  Towie,  3  Sandf.  117,  136,  181;  Bank  v.  Campbell, 
S  Rich.  Eq.  R.  180 ;  Atwood  r.  Vincent,  IT  Conn.  QTO ;  Wheailey  c.  Cal- 
hoDn,  19  Leigh,  S65. 

"  Aoie,  ^  431  a  ;  Williama  v.  Ooen,  The  (English)  Jurwl,  30th  Dec. 
1B43,  p.  1145,  and  the  learned  note  uf  the  Reporter,  p.  1I4S,  1147;  Copia 
V.  Middleton,  1  Tarn.  &  Rubs,  SSi,2'29,  S31  ;  Dowbiggin  v.  Bouine, 
S  Tonnge  St  Coll.  471,  479.  Lord  Braughani,  in  the  case  of  Hodgson  v. 
Shaw,  3  Mylne  &  Keen,  190,  191,  ISS,  puis  this  doctrine  in  a  eirong 
light.  "  The  rale  here,"  (aaya  he)  "  is  nadoubted,  and  it  ia  one  founded 
on  the  plainest  principles  of  natural  reason  and  JDSlice,  that  the  sarelj, 
paying  off  a  debt,  ahall  stand  in  the  place  of  the  creditor,  and  have  all  the 
rights  which  he  has,  foi  the  purpose  of  obtaining  his  reimburse ment.  It 
is  hardly  pnasible  to  put  this  right  of  substitution  too  high ;  and  the  light 
results  more  from  Equity  than  from  contract  or  quasi  contract ;  nnless  in 
so  far  as  the  known  Equity  may  be  sapposed  to  be  imported  into  aajr 
transaction,  and  so  to  raiaa  a  contract  by  implicalion.  The  doctrine  of  the 
Court  in  this  respect  was  luminously  expounded  in  the  argument  of  Sir 
Samuel  Bomilly  in  Craylhorne  d.  Swinburne,  (14  Vea.  159);  and  Lord 
Eldon,  in  giring  judgment  in  that  esse,  aanetioned  the  expoaiiion  by  hia 
,  full  approval.  '  A  surety,'  to  ase  the  language  of  Sir  S.  Roroilly's  reply , 
'  will  be  entitled  to  every  remedy  which  the  creditor  has  against  the  prin- 
cipal debtor,  to  enforce  every  sacuriiy  and  all  mpsna  of  payment ;  to  stand 
in  the  place  of  the  creditor,  not  only  through  the  medium  of  contract,  bat 
even  by  means  of  securiiiea  entered  into  without  ths  knowledge  of  the 
surety,  having  a  right  to  have  those  eecuriiies  transferred  to  him,  thougb 
there  was  no  stipulation  for  that ;  and  to  avail  himself  of  all  those  aeca- 
ritiea  against  the  debtor.'  "  See,  also,  Buultby  o.  Stubbs,  16  Vea.  R.  90; 
Stokes  o.  Hendon.S  Swanst  R.  130,  note  ;  Maybew  e.  Ctickett,  3  Swanst. 
R.  ISS,  190,  note ;  Beckett  t>.  Booth,  1  £q.  Abridg.  &9S. 
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other  persons  are  eDtitled  to ;  bnt  they  shall  either  be 
substituted  to  his  rights,  or  they  may  compel  him  to 
seek  satisfactioD  out  of  the  fund,  to  which  they  cannot 
resort^  It  is  often  exemplified  in  cases  where  a  party, 
baring  two  funds  to  resort  to  for  payment  of  his  debt^ 
elects  to  proceed  against  one,  and  thereby  disappoints 
another  party,  who  can  resort  to  that  fund  only.  In 
such  a  case,  the  disappointed  party  is  substituted  in  the 
place  of  the  electing  creditor,  or  the  latter  is  compelled 
to  resort,  in  the  first  instance,  to  that  fund  which  will 
not  interfere  with  the  rights  of  the  other.^ 

§  499  a.  The  principle  seems  in  former  times  to  hare 
been  carried  farther  by  Courts  of  Equity,  and  to  have 
authorized  the  surety  to  insist  upon  an  assignment,  not 
merely  of  collateral  securities,  properly  speaking,  but 
of  collateral  incidents  and  dependent  rights,  growing 
out  of  the  original  debt.  Thus,  where  the  principal  in 
a  bond  hnd  been  sued,  and  gave' bail,  and  jadgment 
w^  obtained  against  the  principal,  and  also  against  the 


1  Wright  V.  Horley,  11  Tea.  19 ;  £z  pirle  Giflbrd,  6  Tei.  805,  807. 
See  Bumbold  v.  Rambold,  3  Yea.  63  ;  Majhew  d.  Ciiekeit,  3  Swanst.  R. 
IB6,  191  ;  Miller  v,  Ord,  &  BiDD.  399 ;  CheeMbovough  v.  Millard,  1  Johna. 
Ch.  R.  409,  413 ;  SteTeaa  «.  Cooper,  1  Johns.  Cb.  R.  430 ;  Lawrence 
D.  Cornell,  4  Jobns.  Ch.  R.  645  ;  King  v.  B&ldwip,  3  Johna.  Ch.  R.  554  ; 
Hajea  v.  W&td,  4  John*.  Ch.  R.  1S3;  Claaon  e.  Horria,  10  Jahna.  R. 
S34;  EveriBon  v.  Booth,  19  Johns.  R.  486  ;  Averall  n.  Wade,  I.lo;d  & 
Qoold,B.S53;  Ante,  ^  334,  336,493;  Foat,  ^  609  ;  Stirtiaf  d.  Forester, 
3  Bligh,  R.  590,  591  ;  Post,  ^  633  to  640 ;  Seib;  v.  Selby,  4  Russ.  R. 
336  ;  Gwynne  e.  Edwards,  3  Ross.  R.  2S9  n. ;  Bute  v.  CDnjnghaine, 
3  Rusa.  R.  375 ;  Post,  ^  558,  659,  560  to  668 ;  BaaiDaaa  t.  Jobosoit, 
3  Sim.  R.  377. 

>■  Sagiiiary  v.  Hjde,  1  Tern.  455,  and  Mr.  Ruihb;'a  note ;  Milla  c.  Eden, 
10  Mod.  R.488;  Aldiich  t>.  Cooper,  8  Vea.  388;  Tiimmerv.  Bayne,9  Ves. 
S09;  RabinaoD  v.  Wilaon,  3  Madd.  R.  437;  Cheescborongh  «.  Millard, 
1  Johoa.  Ch.  R.  413,  413  ;  King  e.  Baldwin,  3  Johns.  Ch.  R.  554  ;  Hajea 
».  Ward,  4  Johna.  Ch.  R.  133  ;  1  Madd.  Ch.  Fi.  S03,  303 ;  Post,  ^  558, 
659,  633,  634,  635,  636,  1038. 
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bail,  by  the  creditor,  and  afterwards  the  sureties  on  the 
origiQal  boods  (who  bad  counter  bonds)  were  compelled 
to  pay  it }  aud  then  brought  their  bill  in  Equity  to 
have  the  benefit  of  the  jndgment  of  the  creditor  against 
the  bail,  by  having  it  asEigned  to  them ;  it  was  decreed 
by  the  Court  accordingly.  So  that  although  the  bail 
wrere  themselves  but  sureties,  as  between  themselves 
and  the  principal  debtor,  yet,  coming  in  the  room  of 
the  principal  debtor,  as  to  tiie  creditor,  it  was  held,  that 
they  likewise  came  in  the  room  of  the  principal  debtor, 
as  to  the  sureties  on  the  original  bond.'  This  decision 
consequently  established,  that  the  original  sureties  had 
precisely  the  same  rights  that  the  creditor  had ;  and 
were  to  stand  in  his  place. .  The  original  sureties  had 
no  direct  contract  or  engagement  by  which  the  bail 
were  bound  to  them ;  but  only  a  claim  against  the 
ball,  through  the  medium  of  the  creditor,  to  all  whose 
rights,  and  the  power  of  enforcing  them,  they  were 
held  to  be  entitled.^  This  decision  has  been  much 
questioned ;  and  although  it  may  be  distinguishable  in 
*  its  circumstances  from  others  on  which  we  shall  have 
occasion  to  comment,  yet  it  must  now  be  deemed  to  be 
much  shaken  in  point  of  authority.^  But,  however  this 
may  be,  it  seems  certain,  that  a  surety  upon  a  second 
bond,  given  as  collateral  security  for  the  original  bond, 
has  a  right,  upon  payment  of  his  own  bond,  to  be  sub- 
stituted to  the  original  creditor,  as  to  the  first  bond, 


I  PsrtooB  B.  Briddock,  S  Vern.  B.  608  ;  Wright  v.  Motley,  1 1  Vea.  23. 

»  Wright  V.  Moriey,  11  Tea.  S3. 

3  Hodgson  e.  Sh&w,  3  Mylne  &  Keen,  189.  But  aae  Wright  f .  Morlej, 
11  Yet.  22  ;  Dowbiggin  v.  BonrDe,  1  Voange,  R.  lU,  114, 115  :  S.  C. 
2  Younge  Si  Coll.  4«3,  473,  473. 

B«.  JOB.  —  VOL.  I.  49 
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and  to  have  an  assignmeiit  thereof,  as  an  iodepeDtdeiit 
subsisting  obligation  for  the  debt' 

i  499  b.  Another  point  of  more  extensive  importaDce 
in  practice  is,  whether  a  sarety,  who  pays  off  the  debt 
of  the  principal,  for  which  he  is  bound,  is  entitled  to 
require  the  creditor,  upon  such  payment,  to  make  an 
assignment  to  him  of  tlie  debt,  and  of  the  instrument 
by  which  it  is  evidenced.  It  seems  formerly  to  have 
been  thonght^  that  he  had  such  a  right ;  and  the  gene- 
ral language  of  some  of  the  authorities,  that  the  surety 
is  in  such  cases  entitled  to  every  remedy  which  the 
creditor  had  against  the  principal,  was  supposed  fully 
to  justify  and  support  this  conclusion."  But  the  doc- 
trine is  now  fully  established  [in  England^]  that  the 
surety  has  no  such  right  to  be  enforced  in  Equity,  and 
that  he  cannot  insist  upon  any  such  assignment    The 


1  Hodgeon  v.  Shaw,  3  M;lae  &  Keen,  1B3, 193 ;  Ante,  ^  493,  note ; 
ChecMboroagh  n.  Millard,  iJohna.  Cb.R.  413;  Aver;  v.  Peluo,  TJofana. 
Ch.  R.  311.    See  HiiDGa  v.  Kellet,  3  Waile  &  Seig.  401. 

>  Ex  parte  Crispe,  1  Atk.  135  ;  Parsoaa  t>.  Briddock,  3  Ven.  B.  608  ;  * 
Wtight  t>.  Morlej,  II  Vea.  13,  31,  S3  ;  Dowbijtgia  v.  Bouroe,  I  Yoange, 
R.  Ill ;  S.  C.  3  YoDDge  &  Coll.  1B4;  Buicher  v.  Churchill,  14  Ves. 
967,675,576;  £s  paite  Rjahforth,  10  Yea.  409,  414;  Bobimoo  o.  Wil- 
MD,  3  Madd.  R.  464 ;  CiajlhoToe  d  Swiaburiie,  14  Vea.  160,  163.  See, 
also,  HodgaoQ  ■>.  Sbaw,  3  Mylne  &  Keen,  183,  185;  Hoiham  e.  Siooe, 
1  Taniei  &  Kuia.  R.  326,  note  ;  Butcher  d.  Churchill,  14,  Ves.  B6B,  675, 
676. 

3  [Bnt  it  aeema  not  ia  AnwTica.  The  doctrine  of  Copia  v.  Middlelon 
hai  not  general!;  been  leceired  vrilh  appTohatioD  by  the  American  Courts, 
and  it  baa  here  often  been  held,  that  although  the  lien  or  Beeuril;  be  eztin- 
Cuiahed  at  law,  yet,  for  the  beaefit  of  the  ■ecurily,  it  continuea  in  ^uity 
in  full  foice.  See  Lathrop  &  Dale's  appeal,  1  Barr,  613;  Powell  o. 
White,  11  Leigh,  309;  Speigle  Myer  d.  Crawford,  6  Faige,  S54  ;  Rod- 
gerac.  MeClare,  4  Gratt.  81  ;  McCleary  v.  Beirne,  10  Leigh,  395  ;  Per- 
kins V.  Eenhaw,  1  Hill,  Ch.  R.  344  ;  3  Bland,  609  ;  1  Harr.  374 ;  Tinale; 
n.  AndeiBOD,  3  Call,  3&e  ;  Burna  ti.  HantiDgdoa  Bank,  1  Fenn.  B.  S96 ; 
Fleming  V.  Beaver,  3  Rawie,  133  ;  Croft  v.  Moore,  9  W^atta,  417;  Cuyler. 
V.  Einawonh,  6  Paige,  33;  Mathewa  v.  Aiken,  1  Comit.  695.] 
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ground  is,  that  by  the  payment  of  the  debt^  tbe  title 
derived  nnder  the  iostnimeDt  has  become  extiogaished, 
and/u«<rfus  officio  ;  and,  therefore,  an  assignment  there- 
oFwouId  be  utterly  useless ;  and  if  the  surety  should 
afterwards  sue  for  the  debt  at  law,  in  tbe  name  of  the 
creditor,-  tbe  principal  might  plead  such  payment  in  bar 
of  tbe  action.'  In  such  a  case  it  wonid  make  no  differ- 
ence in  the  right  of  tbe  surety  to  sne,  that  upon  pay- 
ment of  tbe  debt,  be  had  procured  an  assignment  there- 
of to  be  made  to  a  third  person,  instead  of  to  himself 
for  his  benefit'  Neither  would  it  make  any  difference, 
that  several  judgments  bad  been  obtained  by  tbe  credit- 
or against  the  principal  and  surety,  and  that  the  latter 
bad  paid  tbe  debt  on  the  judgment  against  him,  and 
then  sought  an  assignment  to  be  made  of  tbe  judgment 
against  tbe  principal ;  for  the  judgment  \vould  be  effect- 
ually extingnisbed  by  such  payment ;  and  the  sarety 
would  not  be  permitted  to  avail  himself  of  it  against 
tbe  principal.^ 

$  499  e.  The  error  of  the  contrary  opinion,  if  indeed 
upon  the  principles  of  enlarged  Equity,  any  there  be, 
seems  to  have  arisen  from  confounding  tbe  right  of  tbe 
surety,  oa  payment  of  the  debt,  to  be  substituted  for 
the  creditor,  and  to  have  an  assignment  of  any  inde- 


■  Woffin^n  e.  Shtw,  9  Vea.  56ft;  Gammon  «.  Stone,  1  Vn.  339; 
Copis  t>.  Middleion,  1  Tnin.  tt  Rdm.  S34,  92ft;  Jone«  c.  Daiidi,  4  Ruu. 
.  R.  997  ;  Hodgson  v.  Sbaw,  3  Mybe  &  Keen,  183  ;  Hndson  v.  Srtlwood, 
Cu.  Temp.  Hard.  133;  Davis  v.  Ferrine,  4  Edw.  C.  R.  66;  Harrison  o. 
Marvin,  6  Ala.  R.  T97;  Brile;  e.  Sagg,  1  Der.  It  Bat.  366;  Armitage  e. 
Baldwin,  5  Bcbt.  R.  378. 

3  See  Re«d  v'.  Norria,  3  Mjloe  &  Cnfg,  SSI ;  Jones  c.  Davida,  i  Rose 
R.  277;  Copie  r.  Middlelon,  1  Tarn.  &  fCuas.  SS4,  229.  But  see  Batcher 
K.  ChDrchill,  14  Ves.  968,  579,  576.  * 

8  Dowbiggin  t>.  Bonme,  S  Toange  &  Coll.  464.  But  see  Hill  t>.  Kelly, 
1  Ridg.  L.  &  Schoales,  R..S65. 
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pendent  collateral  securities,  with  the  supposed  right  to 
have  the  original  debt  assigned.  Such  ipdependent 
colliiterat  securities  may  welt  be  required  to  be  assigned 
by  the  creditor,  in  favor  of  the  surety ;  because,  in  many 
cases,  the  principal  would  not  be  entitled  to  have  a 
re-transfer  thereof  from  the  surety,  without  paying  him 
the  sums  advanced  by  him  to  the  creditor,  as  a  matter 
of  Equity  between  the  parties.  But  the  assignment  of 
the  debt  itself,  which  had  been  already  paid,  would  be 
a  mere  nullity  in  Equity,  as  well  as  at  law,  since  it 
could  not  bave,  in  the  hands  of  the  surety,  any  subsist- 
ing obligation.' 


'  Tbja  wbnle  subject  ia  exainiiied  in  a  mulerlj  minner  bjr  Lord  EldoD, 
in  Copis  V.  Middleion,  I  Turu.  &  Rubb.  R.  3S1,  ass,  231,  uid  by  Lord 
Brougham,  in  Hodgsoo  v.  Shaw,  3  M;lne  &  Keen,  183.  In  a>raimer 
caie,  l«rd  Eldon  aaid,  "  It  it  i  generat  rule,  that  in  Eqoiij  a  snT«ij  is 
enlitled  to  ihe  benefit  of  all  the  aecuritiea  nbich  the  creditor  has  aguoat 
the  prioripal.  But  ihen,  the  nature  of  tbuae  aecuritiea  muct  be  coniideied. 
When  there  ia  a  bond  merel;,  if  an  aolion  «as  brought  u[K)n  tbe  bond,  it 
would  appear,  upon  ojer  of  ihe  bond,  (hat  the  debt  vas  exiinguiahed. 
The  general  rule,  iheiefore,  moat  be  qualilied,  b;  conaidering  i(  to  applj 
to  such  aecuritiea  a«  continue  to  esiat,  and  do  not  get  back,  Dpoo  pajmeni, 
to  the  peraan  of  the  principal  debtor.  In  the  caae,  for  inaiance,  where,  IB 
addition  lo  the  bond,  there  ia  a  rooilgage  with  a  coTeoant,  oa  the  part  of 
the  piincipal  debtor,  to  paji  the  mone;,  tbe  aarety,  pajing  the  mooej 
would  be  entitled  to  aay,  I  have  bat  rhe  benefit  of  tbe  bond  ;  but  tbe  cre- 
ditor has  a  mortgage,  and  I  have  a  right  to  the  benefit  of  the  mortgaged 
eattte,  which  haa  not  got  back  In  the  debtor."  Lord  Brougham,  apeaking 
on  the  aame  aubjeet,  aaid,  "  The  rule  here  ia  undoubted,  and  it  ia  one 
founded  on  the  plainest  principlea  of  natural  reason  and  jualice,  that  the 
BDtety  paying  off  a  debt,  ahall  eland  in  the  place  of  the  creditor,  and  have 
all  the  righta  tvhlch  he  has,  fur  the  purpose  uf  obtaining  his  leimbuiae- 
ment.  It  is  hardly  poseibte  to  put  this  right  uf  subslliution  too  high  ;  and 
Ihe  right  results  more  from  Equity  than  from  contract  or  quasi  contraet; 
Duleaa  in  ao  far  aa  the  known  Equity  may  be  supposed  to  be  imported  into 
any  iranaaclion,  and  ao  to  raise  a  contract  by  implicatiun.  The  doctrine 
of  the  Court,  in  this  rApeel,  vat  luminoutly  expounded  in  the  argument 
of  Sir  Samuel  Romily,  in  Craythorne  V.' Swiobuine  i  and  Lord  Eldoa,  in 
giting  judgmenl  in  that  case,  aanctinaed  iheexpoaition  by  his  full  apptonl. 
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§  499  d.  Upon  reasoaiag  somembat  analogous  to 
that,  the  supposed  error  of  which  tto  have  been 
consideriog,  it  was   formerly  held,  that  if  a  surety 


'  A  Borel;,*  to  iiM  the  lugnage  of  Sit  Sunael  Romily's  leptj, '  will  be 
entilted  lo  etexj  lemedj  which  the  cTeditor  has  against  the  principal  debt- 
Dr,  lo  enfotoe  eTctjr  eecnrit;  and  all  meaiiB  of  pajmenl ;  to  stand  in  the 
place  of  the  eieditot,  not  only  through  the  medium  of  contract,  hut  even 
b;  means  of  MOaTiliea,  entered  into  v* iihont  the  knowledge  of  the  eurelji ; 
hsTing  a  light  to  have  thoae  aecuriliea  traoarerred  lo  himi'ihongb  there 
waa  no  atipulaiion  for  that,  and  to  avail  himaelf  of  all  those  securitiea 
againat  the  debtor.'  I  bare  porposely  taken  this  statement  of  the  Tight, 
became  it  is  there  placed  aa  high  aa  it  ever  can  be  placed  ;  and  yet,  il  ie 
qnite  oonsisient  with  the  principle  of  Copia  c.  Middleion.  Thus,  the 
anietj  paying  is  entJLled  to  OTery  remedy,  whieh  the  creditor  has.  Bat 
can  the  creditor  be  aiid  to  have  any  apcciajty  after  the  bond  is  gone  by 
payment }  The  snrety  may  enforce  any  aeeority  s^ainat  the  debloi,  which 
the  creditor  has  ;  but  by  the  snppoeitioo  there  is  no  security  to  enforce, 
for  the  payment  has  extingnithed  it  He  has  a  right  to  have  all  the  securi- 
ties transferred  to  him  ;  but  there  are,  in  the  case  euppoeed,  none  to  trans- 
fer. They  are  absolutely  gone.  He  may  avail  hiraielf  of  all  those 
securities  against  the  debtor,  bat  hie  own  act  of  payment  has  left  none  of 
which  he  can  take  advantage."  See,  also,  Bowhiggin  o.  Bourne, 
2  Younge  &  Coll.  463,  471.  It  ia  obaervable,  that  the  whole  of  this 
reasoning  proceeds  upon  the  ground,  that  by  the  payment  by  the  surely, 
the  original  debt  ia  ezlingniahed.  Now,  tbal  ie  precisely  what  the  Roman 
Law  (aa  we  shall  presently  see)  dented  ;  and  it  treated  the  transaction 
between  the  snrety  and  the  creditor  according  lo  the  presumed  intention 
of  the  parties,  to  be,  not  so  much  a  payment,  as  a  sale  of  the  debt. 
1  Dotna^  B.  3,  tit.  1,  §  6,  an.  1  ;  Poat,  ^  GOO,  and  ^  639,  636,  637.  It 
is  not  wonderful,  that  Conrts  of  Equity,  with  this  enlarged  doctrine  in 
their  view,  which  is  in  entire  conformity  to  the  intention  of  the  psrtiee, 
as  well  as  to  the  demaode  of  justice,  should  have  atrnggled  to  adopt  it  into 
the  Equity  Jntisprudenco  of  England.  The  opposing  doctrine  is  founded 
more  on  technical  rules,  thao  on  any  solid  reasoning  founded  in  general 
Equity.  In  truth,  Courts  of  Equity,  in  many  cases,  do  adopt  it,  and  act 
upon  it,  as  in  caaes  where  they  give  the  right  of  substituiion  to  particular 
partiea,  where  there  are  two  funds,  out  of  one  of  which  a  creditor  has 
insialed  npnn  receiving  satisfaction,  lo  the  disappointment  of  the  partiea  ' 
who  have  no  clum  upon  the  other  fund.  Ante,  ^  499 ;  Post,  033  lo  640. 
Whether  it  might  not  have  been  as  wise  for  Conrts  of  Equity  to  have 
followed  out  the  Roman  Law,  to  its  full  extent,  instead  of  adopting  a 
modified  mle,  which  stops,  or  may  slop,  ahorl  of  some  of  the  porposea  of 
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upon  a  bond  debt  sboald  discharge  it,  he  would  be 
entitled  to  be  considered  as  substituted  for  the  origi- 
nal creditors,  as  a  specialty  creditor  of  his  principal; 
and,  conseqnently,  in  the  marshalling  of  the  assets 
of  the  principal,  he  would,  as  to  the  debt  so  paid, 
have  a  priority  over  simple  contract  creditors.^  Bat 
upon  this  point,  also,  a  different  doctrine  [in  England] 
is  DOW  established ;  and  it  is  held  that  a  surety,  so 
paying  a  bond  debt,  will  be  treated,  in  marshalling 
assets,  as  a  mere  simple  contract  creditor*    The  ground 


nciprocal  jastice,  il  ia  now  too  late  to  inqnire,  and,  Iherefore,  the  discuB- 
Bion  would  be  uselets.  See  Cheeaeborouith  v.  Millard,  t  Johni.  ('h.  S. 
409,419,113,  4 14;  ADte,HS3,  ooiQ.  Sir  William  Grant,  in  BulehecD. 
Cburehill  (14  Yea.  56B,  575,  576,}  aeems  to  have  proceeded  upon  the  prin- 
ciple of  the  Roman  Law,  io  holding  that  ihe  awignnieat  of  a  biind  to  k 
aarei;,  who  had  compounded  the  debt  with  ihe  creditor,  and  taken  the 
taaignment,  onght  to  be  upheld  in  Equitj,  howerer  it  night  be  at  law,  for 
ibe  pUTpoM  of  aecuring  lo  him  the  amount  he  bad  paid  on  the  bond  and 
inlereat.  But  aee  Armitage  v.  Baldwin,  5  BeaT.  R.  3T6,  where  the  auiety 
paid  the  debt  due  lo  (he  creditor  after  the  creditor  had  obtained  judgment 
for  it  agaicst'the  principal  debioi,  and  alao  another  Judgment  against  hia 
bail  in  that  action,  and  upon  auch  payment  the  auret;  luuk  an  assignment 
from  the  creditor  of  bath  judgments  —  Lord  Langdale  thought,  that  aa  the 
bill  alleged,  thai  the  auieij  bad  "  duly  paid  and  aallefied  iheoijginal  judg- 
ment," he  could  nnl  maintain  a  bill  agajoai  the  bail  on  the  judgment 
against  him, .to  charge  (he  estate  of  the  bail.  Hut  his  Lordship  sog- 
gested,  that  the  plaintiff  might,  b;  a  proper  proceeding,  uliimaleljr  succeed 
in  establishing  a  tight  against  the  estate  of  the  bail. 

I  Hotham  e.  Stone,  1  Turn.  &  Rust.  R.  326,  note ;  Robinaoa  v.  Wil- 
•on.  S  Madd.  R.  464  ;  Wright  v.  Moile;,  1 1  Ves.  S2 ;  Powell's  Ex'on. 
V.  White,  II  Leigh,  R.  309,  fullj  approves  this  same  doctrine. 

<  Copia  1).  Middleton,  1  Turn.  St  Ruu.  334,  -J29,  S31  ;  Jones  v.  Davids, 
4  Rasa.  R.  377  j  Foster  d.  Aihneim,  1  Ala.  R.  303;  Hi>dgaon  v.  Shaw, 
3  Hylne  ii  Keen,  IS3.  [Qiaira,  in  most  American  State*.  See  Eppea 
r.  Randolph,  2  Call.  135  ;  3  Id.  339  ;  West  ti.  Belcher,  5  Hunf.  187  ; 
McMahon  e.  Fawcett,  3  Rand.  514  ;  Watts  v.  Kinney,  3  Leigh.  37S ; 
Wbeailey  D.  Calhoon,  13  Leigh,  365  ;  Lilterdsle  o.  Robinson,  3  Brock. 
161 ;  13  Wheat,  594  ;  Pride  v.  Bofce,  I  Rice,  £q.  R.  S76 ;  SchulU  t>. 
Carter,  1  Speer'a  Eq.  R.  534 ;  Croft  v.  Moore,  9  Wiiu,  451 ;  Latfanip  ti 
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of  this  doctriDe  is,  that  the  surety  is  not  subrogated  to 
the  rights  of  the  creditor  in  such  a  case  (whether  he 
has  procured  an  assigument  of  the  bond,  when  paid  or 
not)  j  but  he  is  in  fact  as  well  as  io  law,  to  be  deemed 
only  as  haYing  paid  monej'  for  the  principal  upon  the 
footing  of  an  implied  oontract  of  indemnity  subsisting 
between  them.'     Yet  there  are  many  cases  in  which  a 


Dile'i  Appall,  1  Barr.  613;  Enders  i>.  Brune.  4  Rand.  438;  Grider  v. 
P»jne,S  Dam,  188:  Dlaa  v.  Bouohand,  3  Edw.  Ch.  R.  483;  United 
State*  D.  Hunter,  6  Mason,  63  ] 

1  Ibid.  Lord  Eldon,  in  Gopia  o.  UiddletOD,  1  Turn.A  Buas.  S2B,  aaid  : 
"  I  take  ihs  pr«seni  ease  to  be  eimpl;  this.  Upon  loane  of  munej  Io  A, 
joiot  bonds  weie  given  by  A  and  B,  B  being  auret;  for  A ;  two  of  ibe 
bonds  were  paid  off  bj  B  in  ibe  lireiiroe  of  A  ;  now,  if  one  of  two 
joint  obligors,  being  a  Buret;,  pays  oiF  tbe  debt  in  tbe  lifetime  of  the 
principal,  he  is  at  law  meiely  a  simple  contract  etedilor  of  the  piincipal  ; 
and,  if  the  principal  lives  for  twenty  years  aftei  the  payment  of -the 
debt,  he  ountiDuea  during  all  that  time  lo  be  at  l&w  a  simple  contract 
creditor  oalj.  Tbeii  the  question  is.  Whether,  by  the  ileaib  of  the  prin- 
dpal,  he  is  to  be  converted,  in  a  Court  of  Eqniiy,  into  a  specialty  creditor 
againal  his  asset*.  With  respect  to  the  band  paid  off  after  the  death  of 
the  ptinoipai,  the  questions  are  :  Whether,  inasmuch  as,  at  the  deaih  of 
piiocipal,  tbete  was  money  duejipon  the  bond,  there  was  an  Equity  on 
ibe  part  of  the  surety  to  compel  tbe  eredilor  to  go  in  against  the  assets  of 
tbe  principal;  and.  Whether,  there  having  been  no  interposition  for  that 
purpose,  the  right  of  the  surely  to  stand  in  tbe  place  of  the  ctediior  can 
now  be  maintained.  When  it  ia  cutwidered  that  this  was  a  joint  botid, 
and  ihat  nn  action  at  law  could  be  malntaiDed  except  against  the  surety, 
tbe  snrvi* log  debtor,  it  is  a  strong  proposition  to  say,  that  the  surviving 
debtor  is  to  be  considered  in  Equity  as  a  apecialiy  creditor  against  the 
asseuof  the  deceased  debtor."  And  again  In  p.  S30,  331,  S32,  he  said  ; 
"  Tbe  facts  of  this  case  are  simply  these.  Two  individnals  gave  a  bond, 
the  one  as  tbe  principal  and  the  other  as  laiety  ;  no  other  assuisilee  was 
executed  at  the  lime ;  no  moiigagB  was  made  lo  secure  tbe  debt ;  no 
coDnLeibond  was  given  by  the  principal  lo  the  surety ;  and  ihe  qaestion  to 
be  decided  is.  Whether  the  surety,  having  paid  the  bond  after  it  was  due, 
is  a  simple  coniraci  or  a  specialty  creditor.  1  understand  it  to  have  been 
the  opinion  of  the  Master,  an  opinion  founded  on  one  or  two  cases,  which 
have  been  staled,  that  the  sntety  was  to  be  considered  as  a  specialty  credi- 
tor, to  stand  in  the  place  of  the  persoa  whom  he  paid.  That  doctrine 
appears  to  me  to  be  contrary  to  all  that  has  been  settled  during  the  whole 
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surety  paying  a  debt,  will  be  entitled  to  stand  in  the 
place  of  the  creditor,  or  to  obtain  the  full  benefit  of  all 


tim«  I  hiTa  been  id  diia  CodtI.  EverjtbiDg  that  «M  amoged  in  baok- 
raptoy  befoTB  tb«  lata  slalaM,  eDkbling  ibe  aurety  to  proTa  e<rer;  ibiog 
determined  before,  appears  to  me  to  hftTS  aalhoiixed  the  Court  to  consider 
it  qnite  clear,  that  if  there  was  nothing  in  the  caee  beyond  what  I  hare 
■tated,  the  surety,  hsTing  paid  the  bond,  could  be  nothing  toore  than  a 
limple  contract  creditor  in  reapect  of  that  payment.  The  bond  wsa  not 
■MJgned  10  anybody  in  contudeiallon  of  a  aum  of  money  paid,  which  waa 
one  way  we  used  to  manags  Ifaeae  tbinge ;  there  was  no  coanterbond  ghea 
which  waa  another  way  io  which  we  need  to  manage  these  things  ;  so 
that  if  the  soretypaid  one  bond,  he  became  instantly  aspecialy  creditor  by 
TiTtoe  of  the  olbei  bond.  If  any  suit  was  now  instituted  I  apprehend 
the  payment  of  the  bond  would  show  that  the  bond  was  gone.  There 
bae  been  a  case  cited,  where  upon  the  general  groend  that  a  antety  is 
entitled  to  the  benefit  of  all  securiiies,  which  the  ^edilor  has  against  the 
principal,  it  seems  to  have  been  thought  that  the  surely  was  entitled  to 
lie,  as  it  were,  a  bond  cieditor,  by  Tirtne  of  the  bond.  I  take  it  to  Iw 
exceedingly  clear,  if,  at  the  time  the  bond  is  gi*eD,  a  mortgage  ia  also 
made  for  securing  the  debt,  the  sorety,  if  ha  pays  the  bond,  bse,  a  right 
to  stand  in  the  place  of  the  mortgagee ;  and,  aa  the  mortgagor  cannot 
get  back  hie  estate  again  without  a  eouTeyance,  that  aeenrity  remains  a 
valid  and  effectoat  security,  notwithstanding  the  bond  debt  is  paid.  But, 
if  there  is  nothing  but  the  bond,  my  notion  is,  that,  as  the  law  saye,  that 
bond  ia  discharged  by  the  payment  of  what  was  due  upon  it,  the  bond  is 
gone,  and  cannot  be  set  up."  Lord  Brougham,  in  Hodgaon  e.  Shaw, 
3  Hylne  ti  Keen,  190,  191,  103,  stitl  more  elaborately  expounded  the 
doctrine.  "  When,"  (said  he]  "  a  peraon  pays  off  a  bond,  in  which  he 
is  either  co.obl)gor  or  bound  lubtidiarii,  he  bas,  at  law,  ao  action  against 
the  prineipal  for  money  paid  to  his  use ;  and  he  can  have  nothing  more. 
The  joint  obligation  towarda  the  creditor  is  held  to  give  to  the  priodpa] 
notice  of  the  payment,  and  also  to  prove  his  consent  or  autboiity  lo  the 
making  that  payment.  This  is  necesaary  for  enabling  any  man,  who  pays 
another'a  debt,  to  come  against  that  other ;  because  a  person  cannot 
make  himself  the  creditor  of  another  hy  volnnteering  to  discharge  his 
obligationa.  But  hejond  this  claim,  which  is  on  simple  contrael  merely, 
there  exists  none  against  the  principal  by  the  surety,  who  pays  his  debt ; 
nor,  when  the  matter  is  closely  viewed,  ought  there  to  exist  eny  other. 
The  obligation,  by  speoialty,  ia  incnrred,  not  towards  the  surety,  even  in 
the  event  of  his  paying,  bnt  only  lowardi  the  obligee.  And  there  ia  no 
natnral  reason,  why,  because  1  hind  myself  ondet  seal  to  pay  another 
person's  debt,  the  creditor  reqaiting  a  eecnrity  of  that  high  naiare,  1 
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the  proceedings  of  the  creditor  against  the  principal. 
Thus,  for  example,  if  the  creditor,  in  case  of  the 
hanfcruptcy  of  the  principal,  has  proved  his  debt  be- 
fore the  commissioners,  and  then  the  surety  pays  the 
debt,  the  latter  will  be  entitled  to  the  dividends  de- 
clared on  his  estate,  and  the  creditor  will  be  held  to 
be  his  trustee  for  this  purpose.'     So,  the  surety  may 


should,  Iherefora,  hava  u  high  a  lecnrity  agaiDSt  ihe  principal  debtor. 
If  I  had  chosen  to  demand  it,  I  taifht  hare  taken  a  similar  ubligaiion, 
when  I  becams  ao  bound.  And,  if  I  umilled  to  do  ao,  I  can  oti\y  he  con* 
sidered  aa  poaaeaaing  ths  riehts  which  arise  from  bavin^  paid  money  for 
him,  which  I  had  Tolaniaril;,  and  without  consideniioo,  undertaken  to 
pay.  The  oaae  atanding  Ihaa  at  law,  du  consideralione  of  Equity  maks 
an;  alletation  in  iia  aspect  V  Hia  Lciidahip  then  proceeded  to  slate, 
what  is  contained  in  the  passage  already  cited  Ante,  ^  499  c,  note  1, 
p.  561,  and  then  added  ;  "  Liiing  the  principal  debtor,  the  aurel;  could 
only  bring  indebtlalus  eiiutnpsU  for  the  money  he  had  paid  lo  that  princi- 
pal's use.  The  death  of  that  debtor  cannoi  clothe  him  wiih  a  higher 
title.  Living  the  debtor,  (he  creditor  could  not  have  aasip  ned  the  bond 
on  payment  by  the  aareiy  ;  for  there  was  no  longer  any  thing  lo  assign. 
The  death  of  the  debtor  cannoi  surely  operate  a  revivor  of  the  specialty, 
enable  the  creditor  to  assign  il,  or  the  Coutt  to  hold  it  assigned  in  Equity, 
and  empower  the  surety  to  sue  upon  it  the  executors  or  adminisitatois  of 
bim,  who,  had  he  chanced  to  auivive,  never  could  have  been  sued,  except 
upon  the  money  cotinls  in  an  action  of  tasumpsit.  Observe  the  eonse- 
qnence  that  would  have  followed  from  any  other  prineiplei,  white  the 
law  of  debtor  and  creditor  continaed,  as  it  was  till  the  recent  alieiation, 
and  when  landed  estates  were  not  leal  asseie  for  payment  of  simple  con- 
tract debiB.  If  the  principal  deblor  continued  alive,  the  surely  could  not 
in  any  way  touch  his  real  esiatea,  except  ihrongh  the  medium  of  a  judg- 
ment. But  if  he  happened  lo  die  his  real  estates  became  asseis,  although 
the  law  had  never  been  changed.  There  can  be  no  doubt, therefore,  with 
respect  to  the  principle  of  Copis  v.  Middleton  ;  and  Lord  Eldim  expressed 
himself  without  any  hesitation  in  that  case,  though  pressed  wiih  the 
auihoiity  of  Sir  William  Grant  in  HoCham  v.  Stone,  upon  which  he 
remarked,  that  the  ease  had  been  appealed  and  compromiaed  wiihoat 
coming  to  an  atgumrnt."  But  aee  in  America  (he  caae  of  Powell's 
Ex'ors.  e.  White,  II  Leigh,  R.  300,  which  upholds  the  old  doctrine. 

1  ExparieRusbfoTlb,  lOVea.  409;  Wright  v.  Morley,  U  Vea.  19,23, 
33;  Watklnsv.  Flanagan,  3  Huso.  R-  431-;  Ex  parte  Housion,  3  O.  & 
Jamieaon,  30 ;  £x  parte  Gee,  1  G.  &  Jamieaoo,  330. 
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compel  the  creditor  to  go  in  and  prove  his  debt  before 
the  commissioners';  and  then,  if  he  pays  the  whole 
debt  the  creditor  will  ia  like  manner  become  a  trustee 
of  the  dividends  for  him.'  [So,  where  a  surety  for  the 
purchase-money  of  land,  pays  the  debt,  he  is  subrogated 
to  the  vendor'a  lien  ou  the  land  for  the  unpaid  purchase- 
money.']  Ia  cases  of  this  sort  Courts  of  Equity  seem 
to  be  regulated  by  the  same  principles,  which  govern 
their  interfereuce,  in  favor  of  sureties,  to  compel  credit- 
ors to  proceed  in  the  first  instance  against  the  prin- 
cipal for  the  recovery  of  their  debts.' 

§  500.  Upon  this  subject  a  far  more  liberal  and  com- 
prehensive doctrine  pervades  the  Komaa  Law.  Not 
only  is  the  surety  by  that  law  entitled  in  such  cases  to 
the  benefit  of  alt  the  collateral  securities  taken  by  the 
creditor ;  but  he  is  also  entitled  to  be  substituted,  as  to 
the  very  debt  itself,  to  the  creditor,  by  way  of  cession 
or  assignment.  And  upon  such  cession  or  assignment 
upon  payment  of  the  debt  by  the  surety,  the  debt  is  in 
iavor  of  the  surety,  treated  not  so  much  as  paid,  as 
sold ;  not  as  extinguished,  but  as  transferred  with  all 
its  original  obligatory  force  against  the  principaL^ 
FtdejiissM-ibua  mecurri  sold,  vi  stipulator  compeUatur  d, 
gut  soUdum  solvere  paratm  est,  venders  ctBterorum  nomina. 
Cum  is,  qui  et  reum  ei  Jidejuasores  habens,  ab  uno  ex  fick- 


I  Ex  p«ne  Bashroitb,  10  Te*.  400,  414  ;  VPright  v.  Simpnit,  6  Tea. 
734. 

S  Eddr»T">*«,  OFsige.SSl;  Welch  v.  Famn,  9  Gill,330;  Magra< 
dero.  Peter,  11  Gill,  &  John.  SIO;  Kleiser  v.  ScoU,  6  Dana,  137;  Berk 
i>.  ChUnian,  3  B.  Monroe,  SO.    In  le,  McGill,  0  Batr,  £04. 

>  Ante,  ^337;  Pmt,^  639. 

4  PoihieT  on  Oblig.  by  E*ttna,  d.  9T5,  S80,  S81,  436,  4S9,  430,  519' 
530,  621,  528,  [n.  550,  557,  558,  590,  of  the  Preach  editioos.] 
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jU88oribua  aeceplapeeunia,  prtesiat  acttones  ;  poterU  qmdem 
did,  nuUas  jam  eaie,  cum  mum  percepmi,  et  perceptione 
omties  Uberati  sunt.  Sed  non  ita  est ;  non  enim  in  soMum 
aecepit,  sed  quodammodo  nomen  dehUoria  vendidit.  Et  ideo 
hdbet  actioneg,  quia  tendur  ad  id  ipsum,  vt  prasfei  aclio- 
nea.'  Here  we  have  the  doctrine  distinctly  put,  the 
objectioD  to  it  stated,  and  the  ground  upon  which  ita 
solution  depends,  a£Srmed.  The  reaBoning  may  seem  a 
little  artificial;  bat  it  has  a  deep  foundation  in  natural 
justice.  The  same  doctrine  stands  in  substance  ap- 
proved in  all  the  countries  which  derive  their  jnrispra- 
dence  from  the  Civil  Laws.* 

$  501.  The  Eoman  Law  carried  its  doctrines  yet  far- 
ther, in  furtherance  of  the  great  principles  of  Equity. 
It  held  the  creditor  bound  not  to  deprive  himself  of  the 
power  to  cede  his  rights  and  securities  to  the  surety, 
who  should  pay  him  the  debt ;  and,  if  by  any  volun- 
tary and  unnecessary  act  of  his  own,  such  a  cession 
became  impracticable,  the  surety  might,  by  what  was 
technically  called  Exceptio  eedendarum  actionum,  bar  the 
creditor  of  so  much  of  his  demand,  as  the  surety  might 
have  received  by  a  cession  or  assignment  of  his  liens 
and  rights  of  action  against  the  principal  debtor.  Si 
creditor  a  d^ntore  cu^  sua  causa  ceciderii,  propi  est,  ut 


'1  Dig.  Lib.  46,  lit  1, 1. 17,  30  ;  Pothier,  Fand.  Lib.  46,  tit.  1,  d.  46; 
Ante,  ^  3S7,  iU ;  Post,  $  636  to  63S  j  1  Domat,  B.  3,  lit.  1,  ^  3,  art.  6, 
7  ;  Id.  4  6,  art.  6,  7 ;  Polhier  on  Oblig.  by  Evane.  n.  275,  280,  281,  428, 
429,  430,  519,  62Q,  531,  522  [n.  SSS,  557,  558,  659,  of  ths  French  edi- 

>  Voet,  ad  Pand.  lib.  46,  tit.  I ,  ^  97,  29,  30 ;  Polbiet  on  Oblig.  bj 
EraDB,  0.  375,  S30,  3SI,  427,  428,  4S9,  430,  619,  529,  522  {n.  559,  536, 
557,  of  the  French  editions ;]  Hober,  Prelect.  Inst.  Lib.  3,  tit.  21,  n.  8 ; 
1  BbII,  Comm.  B.  3,  Pt.  1,  ch.  3,  ^  3,  p.  264,  &c.,  ait  S83,  4th  edit. ; 
Eiiak.  Inst  B.  3,  tit.  3,  art.  68 ;  1  Eaimes,  Gq.  182, 194. 
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acUone  mandati  nihil  a  mandatore  ctmsegui  deheat;  cum 
ipsma  viiio  a&nderit,  tie  mandatori  possU  aciiombus  cedere} 
But  this  qaali&catioa  should  be  added,  that  a  mere 
omission  by  the  creditor  to  collect  the  debt  due  of  the 
hypothecated  property,  so  that  it  is  lost  by  his  laches, 
will  sot  discharge  the  sureties ;  but  the  creditor  must 
be  guilty  of  some  wrougful  act,  as  by  a  release  or 
fraudulent  surrender  of  the  pledge,  in  order  to  dia- 
charge  the  surety* 

§  502.  The  same  doctrine  has  been  in  some  measure 
transfused  into  the  English  law  in  an  analogous  form ; 
not  indeed  by  requiring  an  assighmeot  or  cession  of 
the  debt  to  be  made;  but  by  putting  the  surety,  pay- 
ing the  debt,  under  some  circumstances,  in  the  place  of 


1  Digr.  Lib.  ie,  til.  3, 1.  95,  ^  II;  Pothier,  Pand.  Lib.4e,  tit  1,D.  46, 
47  ;  Puihier  on  Oblig.  \>j  Ernna,  n.  375,  3S0,  438,  439,  430,  510,  520, 
5S1,  531  B.,  533  [n.  555,  5SS,  557,558,  559,  560,  of  iho  Frencli  edi- 
liona];  dieeieborongh  v.  Mlllnrd,  1  Johns.  Ch.  R.  411  ;  Stevens  v.  Cooper, 
1  Jobni.  Ch.  R.430,  431;  Hayes  c.  WanI,  4  Johna.  Cfa.  R.  130.  In  ihia 
lost  casB  Mr.  Cb&ncellor  Kent  said  :  "  Accordinfc  to  tbe  doccrina  of  ibo 
Civil  Law,  the  sutetj  tovf,  per  exciptionan  cedendarum  adiontan,  bar  iha 
creditor  of  lo  much  of  bia  demand,  aa  Ibe  surely  might  have  received  by 
an  aaaianment  of  his  )ien  and  tight  of  action  agalnal  iha  pciacipal  debtor ; 
frovided  the  crediloT  had,  by  hia  own  unneceasarj  or  improper  act,  de- 
prived the  auTClj  of  thai  teaource.  The  surety  by  his  very  cbaractet 
and  telaiian  of  aurety,  haa  an  interest  that  the  mortgage  taken  from  the 
principal  debtor  ahonld  be  dealt  with  in  good  faiih,  and  held  in  trust,  not 
only  fur  tbe  creditoi's  security,  but  for  the  surety's  indemnity.  A  mort- 
gage, ao  taken  by  the  creditor,  ia  taken  and  held  in  liuat,  aa  well  for  the 
secondary  interest  of  the  sorely,  aa  for  the  more  direct  and  immediala 
benefit  of  the  creditor;  and  the  latter  must  do  no  wilful  act, either  to 
poiaoa  it  In  the  first  inalance,  or  lo  destroy  oi  cancel  il  afterwards.  These 
are  general  principles  founded  in  Equity,  and  are  contained  in  the  doc- 
Irines  laid  down  in  Fothier's  Treatise  on  Obligations,  No.  49S,  5tS,  530, 
to  which  leference  has  been  made  in  the  former  decisinns  of  ih's  Conrt." 
See  aUo  Post,  $  635,  636.  The  case  of  Macdonsld  e.  Bell,  3  Moote, 
Privy  Council,  Rep.  315,  332,  fuliy  recognizes  the  aame  doctrine. 

s  Macdonald  P.  Bell,  3  Moore,  Priv.  Council,  Rep.  315,  333.  See 
Schioeppell  o.  Shaw,  3  Coitut.  457. 
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the  creditor/  And,  if  the  creditor  should  knowingly 
haTe  done  any  act  to  deprive  the  surety  of  this  benefit, 
the  sorety,  as  agaii^  him,  would  be  entitled  to  the 
same  Equity  as  if  the  act  had  not  been  done.^  On  the 
other  hand  if  a  surety  has  a  coanter  bond  or  security 
from  the  principal,  the  creditor  will  be  entitled  to  the 
benefit  of  it ;  and  nmy  in  Equity  reach  such  security 
to  satisfy  his  debt.* 

$  603.  There  are  many  other  cases  of  contribution, 
in  which  the  juriadiciion  of  Courts  of  Equity  is  requir- 
ed to  be  exercised,  in  order  to  accomplish  the  purposes 
of  justice.  Thus,  for  instance,  in  cases  of  a  deficiency 
of  assets  to  pay  all  debts  and  legacies,  if  any  of  the 
legatees  have  been  paid  more  than  their  proportion, 
before  all  the  debts  are  ascertained,  they  may  be  com- 
pelled to  refund  and  ■  contribute,  in  favor  of  the  unpaid 
debts,  at  the  instance  of  creditors,  at  the  instance  of 
other  legatees,  and  in  many  cases,  although  not  univer- 
sally, at  the  instance  of  the  executor  himself.* 


1  Robinsoa  t>.  WUsoD)  S  M&dd.  437. — In  the  caw  of  a  Crown  debtoi, 
a  Barely  La  sabstJIuled  to  the  prerogative  of  the  Cronn  in  legard  to  ilto 
debt,  and  then  is  admitted  to  use  the  Crown  remediea.  The  King  v.  Ben- 
net,  Wightwick,  R.  3  to  6  ;  Aale,  ^69  to  499  i,  and  notoa. 

s  Hayea  v.  Waid,  4  Johns.  Ch.  R.  130;  Cheapeborough  D.  MUlard,  I 
JohDB.  Ch.R.  413,414;  SteveiiB  d.  Cooper,  1  Johna.  Ch.  R.430  ;  Miller 
V.  Old,  2  Bio.  383  ;  Aldiicb  v.  Cooper,  8  Ves.  388,  391,  395 ;  Ex  parte 
RQabfotth,  IQ  Yea.  409 ;  Wright  t>.  Morlej,  II  Tea.  93. 

3  1  Eq.  Abridg.  p.  93,  K.  5.     See  also  Com.  Dig.  Ohanoery,  4  D.  fl. 

*  Ante,  4  90,  93;  Jetemjon  Eq.  Jnrisd.  B.  3,Pt.S,  ch.  2,  p.  364;  Id. 
B.  3,  Bt  3,  ch.  S,  p.  518  ;  Noel  v.  RobiaaoD,  1  Vera.  94,  and  Mr.  Raith- 
by'a  DotM,  ibid. ;  Walcolt  v.  Hall,  9  Bro.  Ch.  R.  305  ;  Anon.  1  P.  Will. 
495,  and  Ur.  Cox'e  note;  Newman  e.  Bartoo,  9  Vera.  26S,  and  Mr. 
Raithby'a  note ;  Edwatda  v.  Freeman,  3  P.  Will.  447 ;  Haidwick  v. 
Wynd,  1  Anat.  1 13 ;  Davis  d.  Dbvib,  1  Dick.  R.  S9  ;  Jewson  v.  Giiot,  3 
Svanat  R.  659  ;  Com.  Dig.  Chancery,  3  V.  6.  See  also,  on  the  sabjec^ 
of  contribution,  the  Reporter's  note  to  Aversll  v.  Wade,  Lloyd  &  GooJd, 
Rep.  Sei ;  Ante,  $  493. 

Wi.  JOB.  —  TOL.  1.  60 
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$  504.  IJi  like  maoner^  contribution  lies  between 
partners  for  any  eicesa,  wbich  bas  been  paid  by  one 
partner  beyond  bis  sbare,  against  tbe  other  partners,  if 
npon  a  winding  ap  of  tbe  partnersbip  afisirs,  sucb  a 
balance  appears  in  his  favor ;  or,  if,  npon  a  dissdation, 
he  bas  been  compelled  to  pay  any  sum,  for  wbicb  be 
oagbt  to  be  indemnified.  The  cases  in  wMch  a  recov- 
ery can  be  bad  at  law  by  way  of  contribution  between 
partners  are  very  few,  and  stand  upon  special  circam- 
stancea.  The  osual,  and,  indeed,  almost  the  only  effect- 
ual remedy  is  in  Equity,  where  an  accoant  of  all  the 
partnership  transactions  can  be  taken ;  and  the  remedy 
to  ascertain  and  adjust  the  balance  is,  in  a  jost  sense, 
plain,  adequate  and  complete.'  It  is  under  tbe  same 
circumstances,  that  an  action  of  account  at  the  Com- 
mon Law  lies ;  but  that,  as  we  have  already  seen,  is  in 
most  cases  a  very  cumbersome,  inconvenient  and  tardy 
remedy.  The  same  remark  applies  to  an  action  of  cove- 
nant on  sealed  articles  of  partnerBhip,  or  an  action  of 
assumpsit  upon  unsealed  articles,  where  there  have 
been  any  breaches  of  the  articles ;  for  there  may  be 
many  breaches  of  them,  during  the  continuance  of  the 
partnersbip,  which  scarcely  admit  of  adequate  redress 
in  this  way.*  This  subject  will,  however,  hereafter  pre- 
sent itself  in  a  more  enlarged  form.^ 

§  505.  Contribution  also  lies  between  joint  tenants, 


1  Sm  Col1;er  oa  Ptilnenhip^ eh.  6,  ^  S,  4,  p.  143,  1S7,  163;  (low  on 
PaTtD.  eh.  2,  ^3,  4,  p.  99  to  141.  See  Wright  r.  Hantei,  1  £ut,R.SO; 
Wells  «.  Habbell'a  AdmiDutntDra,  3  Johns.  Ch.  R.  397 ;  Wright  v.  Han- 
teb,  5  Vo».  799. . 

B  See  Dancui  v.  LyoD,  3  Johoa.  Ch.  R.  369  ;  Neveo  r.  Speckemuui, 
IS  Johna.  B.  401  ;  Gov  od  Futn..ch.  S,  (  3,  p.  93  ;  DDnham  «.  GilUa,  8 
Wn.  K.  403. 

3  Poit,  (  eS9  (o  683 ;  Storj  on  Futa.  ^  SIQ  to  S48. 
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tenants  in  commoD,  and  part-owners  of  sbips  and  other 
chattels,  for  all  charges  and  expenditares  incurred  for 
the  common  bene&t.  But  it  seems  unnecessary  to 
dwell  upon  these  cases,  and  others  of  a  like  nature,  as 
they  embrace  nothing  more  than  a  plain  application  of 
principles  already  fuUy  expounded.^  We  may  conclnde 
this  head  with  the  remark,  that'  the  remedial  justice  of 
Courts  of  Equity,  in  all  cases  of  apportionment  and 
contribution,  is  so  complete,  and  so  flexible  in  its  adapt- 
ation to  all  the  particular  circumstances  and  equities, 
that  it  has,  in  a  great  measure,  snperseded  all  efibrts  to 
obtain  redress  in  any  other  tribunals. 

^  506.  LmNS  also  give  rise  to  matters  of  account ; 
and  although  this  is  not  the  sole,  or,  indeed,  the  neces- 
sary ground  of  interference  of  Courts  of  Equity,  yet, 
directly  or  incidentally,  it  becomes  a  moat  important  in- 
gredient in  the  remedial  justice  administered  by  them 
in  cases  of  this  sort.  The  subject,  as  a  general  head 
of  Equity  Jurisdlstion,  will  more  properly  fall  under 
discussion  in  another  place.  But  a  few  considerations, 
touching  matters  of  account  involred  in  it,  may  be  here 
glanced  at  A  Lien  is  not  in  strictness  either  a  j'm  m 
.  re,  or  a  j'vs  ad  rem  ;  but  it  is  simply  a  right  to  possess 
and  retain  property,  until  some  charge  attaching  to  it 
is  paid  or  discharged.'  It  generally  exists  in  favor  of 
artisans  and  others,  who  have  bestowed  labor  and  ser- 
vices upon  the  property,  in  its  repair,  improvement,  and 
preservaUon.^    It  has  also  an  existence,  in  many  other 


I  Com.  Dig.  Chanoerr,  3  V.  6  ;  Rogen  v.  HaokeDzie,  4  Tea.  769  ; 
LiDgud  V.  Bromlej,  I  V.  ft  Beun.  114. 

■  Brace  v.  Dechew  of  Marlborough,  3  P.  Will.  491 ;  Gilman  e.  Brown, 
1  Maaon,  R.  SSI;  Ex  paile  Hejwood,  9  Bou,  R.  355,  357;  Poat, 
4  1215,  isie. 

3  Abbott  DD  Shipping,  Pt.  2,  oh.  3,  U,  17 ;  Chase  v.  Weatmon,  S  H. 
&  Selw.  180. 
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cases,  by  the  usages  of  trade ;  aod  in  maritime  transao- 
tions,  as  in  cases  of  salvage  and  general  average.^  It 
is  often  created  and  sustained  in  Eqoity,  where  it  is 
unknown  at  law ;  as  in  cases  of  the  sale  of  lands,  where 
a  lien  exists  for  the  unpaid  parcbase-money.'  It  is  not 
cmfined  to  cases  of  mere  labor  and  services  on  ike 
very  property,  or  connected  therewith ;  bat  it  often  is, 
by  the  usage  of  trade,  extended  to  cases  of  a  general 
balance  of  accounts,  in  favor  of  factors  and  others.' 
Now,  it  is  obvious,  that  most  of  these  cases  must  give 
rise  to  matters  of  account ;  and  as  no  snit  is  maintain- 
able at  law  for  the  property  by  the  owner,  until  the 
lien  Is  discharged,  and  as  the  nature  and  amount  of  the 
lien  often  are  involved  in  great  uncertainty,  a  resort  to 
a  Court  of  Equity,  to  ascertain  and  adjust  the  account, 
seems,  in  many  cases,  absolutely  indispensable  for  the 
purposes  of  justice ;  since,  if  a  tender  were  made  at 
law,  it  would  be  at  the  peril  of  the  owner ;  and,  if  it 
was  less  than  the  amount  due,  he  would  inevitably  be 
cast  in  the  suit,  and  be  pat  to  the  necessity  of  a  new 
litigation  under  more  favorable  circumstances.  So,  in 
many  cases,  where  a  lien  exists  upon  various  parcels  of 
land,  some  parts  of  which  have  been  afterwards  sold  to 
different  purchasers,  and  the  lien  is  sought  to  be  en- 
forced upon  the  lands  of  the  purchaser,  it  may  often 
become  necessary  to  ascertain  what  parcels  ought  pri- 
marily to  be  subjected  to  the  lien  in  exoneration  of 


1  Abbott  OD  Shipping,  Pt.  3,  oh.  3,  ^  1,  17 ;  Pt.  3,  ch.  3,  ^  11 ;  Id.  eh. 
10,^  1,2.\ 

'  Sagioa.  on  Tendon,  ch.  13,  ^  1,  p.  5il  (7ih  edit.)  ;  Id.  ch.  12,  ^  I, 
Vol.  S,p.  67,  (gihedit.) 

3  Paley  on  Agency,  ch.  2,  ^  3  ;  Krnget  v.  WUcooliB,  Amblor,  R.  832, 
and  Mr.  Blum's  note  ;  Green  u.  Fumat,  4  Bott.  3318. 
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others,  and  a  bill  for  this  purpose  as  well  as  for  an  ac- 
count of  the  amount  of  the  incumbrance,  may  be  indis- 
pensable for  the  purposes  of  justice.'  Cases  of  pledges 
present  a  similar  illustration,  whenever  they  involve 
indefinite  and  unascertained  charges  and  accoants. 

S  507.  Let  as  in  the  next  place  bring  together  some 
few  cases  involving  accounts  which  may  arise  either 
from  privity  of  contract  or  relation,  or  from  adveii^e  or 
conflicting  interests. 

§  608.  Under  this  head  the  jurisdiction  of  Courts  of 
Equity  in  regard  to  Rents  and  PsoFrra  may  properly 
be  considered.  A  great  variety  of  cases  of  this  sort 
resolve  themselves  into  matters  of  account,  not  only 
when  they  arise  from  privity  of  contract,  but  also  when 
they  arise  from  adverse  claims  and  titles,  asserted  by 
different  persons.^  Between  landlord  and  tenant  ac- 
counts often  extend  over  a  number  of  years,  where 
there  are  any  special  terms  or  stipulations  in  the 
lease,  requiring  expenditures  on  one  side  and  allow- 
ances on  the  other.  In  such  cases  where  there  are 
any  controverted  claims,  a  resort  to  Courts  of  Equity 
is  ofUn  necessaiy  to  a  due  adjustment  of  the  respec- 
tive rights  of  each  party.' 

$  509.  Kr.  Fonblanque  asserts  that  Courts  of  Equity 
when  resorted  to  for  the  purpose  of  an  account  of  mesne 
profits,  will,  in  many  cases,  consult  the  principle  of 
convenience ;  and  will,  therefore,  sometimes  decree  it> 


1  Skeel  D.  Spro^T,  8  Ptige,  R.  183  ;  Paur  d.  PeaM,  8  Paige,  R.  277 ; 
Posi,  ^  634  a,  1S33  a,  nhere  the  marBhalUng  of  oeoariiies  and  ptiority  as 
to  contributions  ia  more  fully  considered.  , 

3  See  1  Foabl.  £q.  B.  1,  ch.  3,  ^  3,  nod  note  {k) ;  Id.  B.  1,  ch.  1 ;  Id. 
B.  I,  cb.  ],  f)  3,  Dote  (/)  Bac  Abridg.  Aocompt,  B. 

3  O'Connet ».  Spaigbt,  1  Sob.  &  Laff .  305.    Sw  The  King  v.  The 
Free  Fiaheta  of  Whitatable,  7  Eaat,  R.  3»,  8S6. 
60» 
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where  the  party  has  not  already  established  his  right 
at  law.'  To  some  exteat^  as  in  cases  of  shareholders 
in  real  property  of  a  peculiar  nature,  (snch  as  share- 
holders in  the  New  Biver  Water-works  in  England,)  he 
is  borne  out  by  authority.  But  there  is  great  reason 
to  question  whether  the  doctrine  is  generally  admissi- 
ble as  a  rule  in  Eciuity,  resulting  from  mere  conye- 
nience."  It  seems  rather  to  result  from  the  peculiar 
character  of  the  property  where  there  are  many  pto- 
prietors,  in  the  nature  of  partners,  having  a  common 
<  title  to  the  profits ;  and,  therefore,  the  whole  becomes 
appropriately  a  matter  of  account' 

$  610.  But  another  class  of  cases  is  still  more 
freqnent,  arising  from  tortions  or  adverse  claims  and 
titles.*  Thus,  where  a  judgment  treditor  or  a  conusee 
of  a  recognizance  or  other  statute  security  has  had 
his  execution  levied  upon  the  real  estate  of  the  judg- 
ment debtor  or  connsor ;  it  may  often  be  necessary  to 
take  an  account  of  the  rents  and  profits,  in  order  to 
ascertain  whether,  and  when,  tiie  debt  has  been  satis- 
fied, by  a  perception  of  those  rents  and  profits.^  At 
law,  the  tenant  under  an  ElegU  is  not  bound  to  answer 
in  account^  except  for  the  extended  valne.  But,  in 
Courts  of  Equity,  as  the  Elegit  is  a  mere  security  for  the 
debt^  the  tenant  wUl  be  compelled  to  account  for  the 


1  1  FoDbl.  £q.  B.  1,  ch.  3,  ^  3,  note  {k). 

9  TowDsend  tr.  Aah,  3  Atk.  S36.  Sea  Paltene;  «.  WtiieD,  6  Vw.  SI, 
93  ;  Notion  ir.  Flecker,  1  Alk.  624,  926. 

3  Adlej  D.  Whitatable  Comp.  17  Vsa.  394 ;  Loiimei  c.  Lorimu,  6 
Madd.  R.  389. 

*  Bso.  Abiidg.  Accomft,  B.  —The  gradnil  developmrat  of  Eqoitr 
lariadictioD  in  caaes  of  toit  and  metne  profita  ariuDg  nndet  contiacts, 
tiuBiB,  and  loitB,  is  trail  stated  ia  Bac.  Abridg.  Aeeompt,  B. 

9  Yfttea  V.  H&nbley,  S  Alk.  363,  363  ;  Owen  d.  Oiiffitb,  Ambl.  R.  580 ; 
8.  C.  1  Vm.  250. 
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rents  and  profits,  which  he  has  actually  received,  de- 
ducting, of  course,  all  reasonable  charges.' 

5  511.  It  is  obserrable  that,  in  these  cases  of  Ek^U, 
there  exists  a  privity  in  law ;  and  there  is  an  implied 
trust  between  the  parties.  In  the  ordinary,  cases  of 
mesne  profits,  where  a  clear  remedy  exists  at  law. 
Courts  of  Equity  will  not  interfere,  but  will  leave  the 
party  to  his  remedy  at  law.  Some  special  circum- 
stances are,  therefore,  necessary,  to  draw  into  activity 
the  remedial  interference  of  a  Court  of  Equity ; "  and, 
when  these  exist,  it  will  interfere,  not  only  in  oases 
arising  under  contract,  bat  in  cases  arising  under 
direct  or  constructive  torts.  Thus,  for  instance,  if  a 
man  intrudes  upon  an  infant's  lands,  and  takes  the 
profits,  he  is  compellable  to  account  for  them,  and 
will  be  treated  as  a  guardian  or  trustee  for  the  infant" 
And  this  is  but  following  out  the  rule  of  law  in  the 
like  case ;  for  so  greatly  does  the  law  favor  infants, 
that  if  a  stranger  enters  into  and  occupies  an  infant's 
lands,  he  is  compeUable,  at  law,  to  render  an  account 
of  the  rents  and  profits,  and  will  be  chargeable  as 
gnardian  or  baiM* 


>  Owen  o.  Giiffitb,  1  Ves.  350 ;  Yates  v.  ll&mbler,  3  Atk.  3G3,  363. 
See  3  BlMk.  Coram.  418  to  420;  Taylor  v.  Earl  of  Abingdon,  Doug.  B. 
i73  ;  Com.  Dig.  EztaUion,  C.  14. 

s  Tilley  v.  Bridges,  Free.  Ch.  253  ;  1  Eq.  Abridg.  2B6. 

3  Kawborgh  V.  BickeistaSb,  1  Vem.  S05  ;  Carey  v.  Bertie,  2  Tern,  342  j 
Halton  V.  SimpsoD,  S  Tem.  724  ;  Locliey  t>.  Lockej,  Free.  Ch.  SIS,  ISO ; 
1  Eq.  Abridg.  7  PI.  10, 11 ;  Id.  880,  A. ;  Bennat  v.  Whitehead,  2  P.  Will. 
644 ;  1  Fonbl.  Eq.  B.  1,  ch.  3,  ^  3,  and  nolo  (i) ;  Dormer  o.  Forteecae, 
3  Aik.  ISS,  180.  « 

*  LiuleloD,  ^  124  ;  Co.  Lilt.  S9  J,  90  o ;  Pnlteney  o.  Warren,  B  Ves. 
88,  89  ;  Com.  Dig.  Accompt,  A.  2  ;  Dormer  p.  FortescQe,  3  Alk.  129, 
130 ;  Carlia  r.  Cuilis,  2  Bro.  Ch.  6S8,  633 ;  Townsend  v.  Ash,  3  Alk. 
337. 
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'$  612.  Other  cases  may  be  easily  put  where  a  like 
remedial  justice  is  admiuistereil  lu  Equity.  But,  in 
all  these  cases,  it  will  be  found  that  there  is  some 
peculiar  ec[uitable  ground  for  interference,  such  as 
fraud,  or  accident,  or  mistake,  the  want  of  a  discovery, 
some  impediment  at  law,  the  existenco  of  a  construc- 
tive trust,  or  the  necessity  of  interposing  to  prevent 
multiplicity  of  suits.'  It  is  perfectly  clear,  that,  if 
there  is  a  trust  estate,  and  the  cestui  que  trust  comes 
into  equity  upon  his  title  to  recover  the  estate,  he  will 
be  decreed  to  have  the  further  relief  of  an  account  of 
the  rents  and  profits."  So,  in  the  case  of  bond  credi- 
tors who  come  in  for  a  distribution  of  assets ;  they 
may  have  an  account  of  rents  and  profits  against  the 
heir  in  equity ;  for  it  is  clear  that  they  have  an  Equity, 
and  yet  they  are  without  remedy  at  law.'  So,  in  the 
case  of  dower,  (of  which  more  will  presently  be  sdd,) 
if  the  widow  is  entitled  to  dower,  and  her  claim  is 
merely  upon  a  legal  title;  but  she  cannot  ascertain 
the  lands  out  of  which  she  is  dowable,  and  comes  into 
Equity  for  discovery  and  relief;  she  will  be  entitled  to 
an  account  of  the  rents  and  profits,  upon  having  her 
title  established.*  So  if  an  heir  or  devisee  is  oompelled 
to  come  into  Equity  for  a  discovery  of  title  deeds  and 
the  ascertainment  of  his  title,  or  to  put  aside  some 
impediments  to  his  recovery ;  there  he  will  be  entitled 
to  an  account  of  the  rents  and  profits." 


■  Ibid. ;  ud  Sayet  v.  Pierce,  1  Ves.  333 ;  Cartii  v.  CurdB,  9  Bio.  Ch. 
R.  628,  632,  633  ;  Tillej  v.  Bridges,  Free.  Ch.  SSS. 
9  Dormer  n.  Foiteecue,  3  Atk.  129 ;  Coventry  v.  Hall,  9  Ch.  Rep.  959. 

3  Ciirtia  o.  Curtis,  3  Bro.  Ch.  R.  6S8,  629,  633. 

4  Ibid.jCuriisB.  Corti«,2Brown,Ch.R.  620;  1  Fonbl.  Eq.  B.  1,  di. 
3,  ^  3,  note  (It). 

s  Doimer  v.  Forteecue,  3  Atk.  124  ;  Coventry  d.  Hall,  9  Ch.  Bep.  959  : 
Benaet  i>.  Whitehead,  3  P.  Will.  914;  Pelteaey  v.  Wacren,  6  Yea,  66, 
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$  513.  Another  case  illustrative  of  the  same  doctrine, 
as  connected  with  torta,  is,  where  a  recovery  has  been 
had  in  an  ejectment,  brought  to  recover  lands,  and 
afterwards  the  plaintiff  is  prevented  from  enforcing  his 
judgment  by  an  injunction,  obtained  on  a  bill  brought 
by  the  tenant,  who  dies  before  the  hill  is  finally  dis- 
posed of.  In  such  a  case,  at  law,  the  remedy  by  an 
action  of  trespass  for  the  mesne  profits  is  gone  by  the 
death  of  the  tenant,  as  actions  of  tort  do  not  survive 
at  law.  But  a  Court  of  Equity  will,  in  such  a  case,  en- 
tertain a  bill  for  an  accoont  of  the  Inesne  profits,  in 
favor  of  the  plaintiff  in  ejectment,  against  the  personal 
representatives  of  the  tenant ;  for  it  is  ineq^uitable  that 
his  estate  should  receive  the  benefit  and  profits  of  the 
property  of  another  person.  It  would  be  a  reproach 
to  Eqnity,  if  a  man,  who  has  taken  the  property  of 
another,  and  disposed  of  it  in  his  lifetime,  should,  by  his 
death,  throw  the  proceeds  into  his  own  assets,  and  leave 
the  injured  party  remediless.^  It  is  true,  that  the  death 
of  the  tenant  cannot  be  treated  as  the  case  of  an  acci- 
dent, against  which  a  Court  of  Eqnity  will  relieve." 
But  there  seems  the  most  manifest  justice  in  holding, 
that,  where  property  or  its  proceeds  has  come  to  the 
use  of  a  party,  the  mere  fact  that  the  titie  has  origi- 
nated in  a  tort  should  not  prevent  the  party,  and  his 
personal  representatives,  from  rendering  an  account 
thereof.  And,  in  truth,  this  is  but  following  out  the 
principles  now  adopted  in  Courts  of  Law,  where  the  ac- 
tion for  a  tort  dies  with  the  person ;  but  the  right  of 


<  Bishop  of  Winchesiet  v.  Eoight,  1  F.  Will.  407;  LundowDe  v. 
Lansaowne,  1  Madd.  B.  116. 

>  Fulteney  v.  Warren,  6  Vea.  88 ;  Garih  v.  Colton,  8  Atk.  1S5 ;  S.  C. 
1  Yea.  GS4  ;  Id.  616. 
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property  in  the  thing,  or  its  proceeds,  survives  against 
the  personal  representatives.^ 

§  514.  There  is  also  another  distinct  gronnd,  which, 
although  not  always  followed  out  by  the  Courts  of 
Equity  in  England,  is,  of  itself,  sufficient  to  maintain 
the  jurisdictioD ;  and  that  is,  that  in  these  cases  a  dis- 
covery is  sought ;  and,  if  it  is  effectual,  then,  to  pre- 
vent multiplicity  of  suits,  the  Court  ought  to  decree  at 
once  the  payment  of  the  mesne  profits,  which  have 
been  thus  ascertained.'  But  a  definite  and  very  satis- 
factory ground  to  maintain  the  jurisdiction  in  such 
cases  is,  that  it  is  inequitable  that  a  party,  who  suspends 
the  just  operation  of  a  suit  or  judgment  by  an  injano- 
tion,  should  thereby  deprive  the  other  party  of  his 
rights  and  profits,  belonging  to  the  suit  or  judgment, 
if  the  merits  turn  out  to  he  ultimately  in  favor  of  the 
latter.  He  ought,  under  such  circumstances,  to  be 
compelled  to  put  the  plaintiff^  in  the  original  suit  in 
the  same  situation  as  if  no  injunction  had  intervened.^ 

§  515.  Cases  of  Waste  by  tenants  and  other  persons 
afford  another  illustration  of  the  same  doctrine.*  Thus, 


'  Hambley  «.  Tiott,  Cowp.  R.  371  ;  Lansdowne  t).  I^ngdowDS,  1  Htdd, 
R.  116. — Thera  bib  receat  sUlntea,  boih  in  EagUnd  and  Anwrica,  which 
alter  the  Commoa  Law  ia  ihia  teapecL  Bat  ibis  change  hu  not  taken 
away  the  original  juiiBdictiDQ  io  Equitj. 

9  See  Jeaas  College  e.  Bloom,  3  Atk.  S62 ;  S.  C.  Ambler,  R.  fi4 ; 
Vi'hiideld  p.  Bewit,  3  P.  Will.  840  ;  S.  C.  3  t.  Will.  867;  Dormer  v. 
FortcBCue,  3  Atk.  S83;S.  C.  8  Atk.  134 ;  Towasead  c.  Adi,  3  Atk.  836, 
337. 

3  Fiilt«ne;  «.  WarroD,  6  Yes.  8S,  92. 

*  We  here  speak  of  legal  wsale  ;  for,  if  the  waste  be  eqaitable  onlf 
of  CDDree  a  remedy  lies  in  Equity.  Lanedowne  v.  Lansdowne,  I  Hadd. 
R.  116  ;  Mirqnis  of  Ormond  v.  Kyneraley,  5  Madd.  K.  369.  [In  KiD|[- 
hatD  V.  Lee,  15  Sim.  396,  the  case  of  Marquis  of  Ormond  o.  Kynerslej, 
was  disapproTed.]  An  injuoctioa  to  stay  waste  will  lie  in  favor  of  ooa 
tenant  in  common  against  another.  Hawley  t>.  Clnwea,  3  Johns.  Ch.  R. 
ISS. 
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where  one  lield  customary  lands  of  a  manor,  and  open- 
ed a  copper  mine  in  the  lands,  and  dug  the  ore,  and 
sold  great  quantities  of  it  in  his  lifetime,  and  then  died, 
and  his  heir  continued  digging  and  disposing  of  the 
ore  in  like  manner ;  opon  a  bill  brought  against  the 
executor  for  an  account,  and  against  the  heir  also  for 
an  account,  it  was  decided,  that  the  bill  was  maintain- 
able, both  against  the  executor  and  the  heir.  Lord 
Cowper  seems  to  have  entertained  the  jurisdiction  upon 
general  principles,  and  especially  upon  the  ground  that 
the  tenant  was  a  sort  of  fiduciary  of  the  lord ;  and  it 
was  against  conscience,  that  be  should  shelter  himself 
or  bis  representative  from  responsibility  for  a  breach  of 
trust  in  a  Court  of  Equity.' 

4  516.  This  case  has  been  supposed  to  have  been 
decided  upon  the  ground  that,  as  to  the  executor,  there 
was  no  remedy  at  law ;  and  that  as  to  the  heir,  there 
was  some  fraud  or  concealment,  and  a  necessity  for  a 
discovery ;  or  that,  as  to  him,  an  injunction  was  sought 
Without  some  one  of  these  ingredients,  it  would  be  dif- 
ficult to  maintain  the  case  in  its  apparent  extent;  for 
there  would  otherwise  be  a  complete  and  perfect  re- 
medy at  law.  And  in  the  latter  commentaries  upon  this 
case,  this  has  been  the  distinctive  ground  upon  which 
its  authority  has  been  admitted.'  Lord  Hardwicke 
seems  to^iave  thought,  that  it  being  the  case  of  a  mine 
might  distinguish  it  from  other  cases  of  waste ;  as  the 
dig^ng  of  mines  is  a  sort  of  trade ;  and  then  it  would 


1  Kshop  of  WiDcheBtei  v.  Knight,  I  F.  Will.  407 ;  S.  C.  S  Eq.  Abiidg. 
326. 

>  Palteoe;  v.  Wanen,  6  Ves.  SO,  90;  Jenu  College  v.  Bloom,  3  Alk. 
362  :  S.  C.  Ambler,  R.  64. 
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fall  within  the  gflneral  doctrine,  as  to  an  acconiit  in  mat- 
ters of  trade.* 

§  617.  Cases  of  waste,  by  the  catting  down  of  timber 
by  tenants,  have  given  rise  to  questibna  of  the  same 
sort,  in  regard  to  jurisdiction.  In  some  of  the  cases 
npon  this  sabject  it  seems  to  have  been  maintained, 
that^  although  the  remedy  for  waste  is  ordinarily  at 
law,  yet  if  a  discovery  h  wanted,  that  alone,  if  it  turns 
ont  to  be  important,  and  is  obtained,  will  cany  the 
ulterior  jurisdiction  to  account,  in  order  to  prevent  mul- 
tiplicity of  suits;'  a  ground,  t^je  sufficiency  of  whidi 
it  seems  difficult  to  resist  apoa  general  principles.' 
But  other  decisions,  and  those,  which  are  relied  on,  as 
constituting  the  established  doctrine  of  the  Oourt>  are 
differently  qualified ;  and  seem  to  require,  in  order  to 
maintain  the  jurisdiction  for  an  account,  tiiat  there 
should'  be  a  prayer  for  an  injnnction  to  prevent  future 
waste.* 

$  618.  Lord  Hardwicke,  upon  one  occasion,"  ex- 
pounded this  ground  of  jarisdictiou'very  deafly,  (al- 
though he  does  not  seem  himself  afterwards  to  have 
been"  satisfied  with  so  limiting  it,^)  and  said :  "  Waste 
is  a  loss  for  which  there  .is  a  proper  remedy  hy  action. 
In  a  Court  of  Law  the  party  is  not  necessitated  to 


1  JesoaCollegev.  Bloom,  3  Atk.  262;  S.  C.  Ambler,  R.  54;  Sui;  v. 
Loid  Windsar,  S  Atlt.  630;  Safer  n.  Pierce,  I  Tea.  S3S. 

>  Whitfield  V.  Bowit,  3  P.  Will.  340  ;  Garth  v.  Cotton,  3  Atk.  766 ;  S. 
C.  1  Vea.  621,  540  ;  Lee  v.  Alston,  1  Bro.  Ch.  B.  1S4 ;  Eden  on  Injonct 
ch.  9,  p.  see,  &o. 

3  See  Barker  v.  Daeic,  6  Ves.  688 ;  Jerem;  on  Eq.  Juiud.  B.  3,  Pt.  S, 
ch.  6,  p.  610. 

*  See  Fulteoej  e.  Wanen,  6  Vee.  69,  90 ;  Gheraon  v.  Ejre,  9  Tea. 
69  ;  Riehaida  v.  Noble,  3  Merif.  R.  673.  Bai  see  Lanadowne  n  Luia- 
dovoe,  1  Madd.  B.  IIS ;  Edeo  on  iDJnncU  ch.  9,  p.  206,  Ao. 

s  4  Eog.  Law  Jt  Eq.  R.  95. 

fl  See  Garth  tr.  Cohod,  «  Atk.  756 ;  S.  C.  I  Ves.  634,  646. 
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bring  an  action  of  waste,  but  be  maj  briog  trover. 
These  are  the  remedies ;  and,  therefore,  there  is  no 
ground  of  Equity  to  come  Into  this  Court  For  satis- 
faction of  damages  is  not  the  proper  ground  for  the 
Court  to  admit  of  these  sorts  of  bills,  bnt  the  stayiug 
of  waste ;  because  the  Court  presumes,  when  a  man 
has  doae  waste,  he  may  do  the  same  again;  and, 
therefore,  will  suffer  the  lessor  or  reversioner,  when 
he  brings  his  bill  for  an  injunction  to  stay  waste,  to 
pray  at  the  same  time  for  an  account  of  the  waste 
done.  And  it  is  upon  this  ground,  to  prevent  multi- 
plicity of  suits,  that  this  Court  will  decree  an  account 
of  waste  done,  at  the  same  time  with  an  injunction. 
Just  like  the  case  of  a  bill  for  a  discovery  of  assets ; 
an  account  may  be  prayed  for  at  the  same  time.  And 
though,  originally,  the  bill  was  only  brought  for  a  dis- 
covery of  assets,  yet,  to  prevent  a  multiplicity  of  suits, 
the  Court  will  direct  an  account  to  be  taken."  ^  Now, 
if  this  reasoning  be  well  founded,  either  in  itself  or 
upon  the  analogy  of  the  case  pat  of  assets,  it  goes 
clearly  to  show  that,  where  discovery  is  sought,  and  is 
obtained,  there,  also,  to  prevent  multiplicity  of  suits, 
an  account  ought  to  be  decreed,  withoat  the  additional 


1  JeauB  College  v.  Blooni,  Ambler,  R.  S4  ;  S.  C.  3  Atk.  363 ;  Pul- 
wnoj  r.  WscreD,  8  Ve«.  80 ;  Bithop  v.  Cborch,  2  Te».  104  ;  Tstea  v. 
Hamblej,  2  Alk.  3S2  ;  Wataoa  tr.  HiiDter,  6  Johna.  Cb.  R.  Iflft ;  Smith  v. 
Cooke,  3  Atk.  381. —  It  ms;  ba  said,  that  on  a  bill  for  a  diaeoTSTj  of 
aaaeiB,  an  aceouDt  is  necestarj  to  ascortaia  the  asaeiB  ;  and  when  taksD, 
the  Coort  DQgbt  to  proceed  to  decree  latiafaelioD,  in  older  to  prereet 
mulliplieitj  of  auits.  But  preciaelf  the  aame  thing  maj  ocout  on  a  bill 
for  an  accoDot  uf  waste.  Before  tbe  waete  can  be  aBcertained,  it  maj 
be  indispenaable  to  ba*e  an  aeconni ;  and,  when  taken,  the  Couit  ought 
to  pioeeed  to  decree  anttafaciion.  In  Jeaua  College  v.  Bloom,  (Ambl.  R. 
54,)  the  term  wae  gene  bj  aa  aaaignmeot  to  another  tenant,  and  no  in- 
junction WIS  asked  aa  to  future  waste. 
BQ.  JOB.  —  TOL.  I.  51 
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ingredient  of  an  iDJunotion  to  stay  future  waste.  And 
Lord  Thurlow  aeems  to  have  acted  upon  this  ground.' 
5  519.  In  regard  to  Tithes,  also,  and,  incidentally, 
to  MoDDSEs  and  other  compositions.  Courts  of  Equity 
in  England  exercise  an  extensive  jurisdiction  of  an 
analogous  nature."  There  is  a  very  ancient  jurisdic- 
tion in  the  Court  of  Exchequer  in  the  matter  of  Tithes. 
Lord  Nottingham  is  said  to  have  stated,  that  the  juris- 
diction in  the  Exchequer  over  Tithes  by  bill  in  Equity 
is  not  earlier  than  the  reign  of  Henry  YUL,  and  that 
it  took  its  rise  fi:om  the  statute  of  augmentations  in 
his  reign  (33  Hen.  VIH.  ch.  39).*  But  other  persons 
assert  that  it  had  a  more  early  origin  ;  and,  in  respect 
to  extra-parochial  tithes,  which  are  a  part  of  the  an- 
cient inheritance  of  the  Crown,  they  insist  that  suits 
for  tithes  must  always  have  fallen  within  the  compass 
of  the  direct  and  substantial  jurisdiction  of  the  Court 
of  Exchequer,  as  a  Court  of  Revenue ;  and  that  the 
proper  jurisdiction  of  Tithes  belongs  there.^  Be  this 
as  it  may,  the  jurisdiction  of  the  Court  of  Chancery 
over  the  same  subject  seems  to  have  been  of  a  much 
later  origin,  or  at  least  to  have  been  matter  of  doubt 
and  controversy  to  a  much  later  period ;  the  jurisdic- 
tion not  having  been  firmly  established  until  after  the 
restoration  of  Charles  IL'    The   Court  of  Chancery 


>  Lee  v.  Alston,  1  Bro.  Ch.  R.  194,  195  ;  S.  C.  1  Yes.  jr.  78.  See 
also  Eden  on  Injuncl.  ch.  9,  p.  306,  Sie.  ;  1  Foobl.  Eq.  B.  1,  ch.  1,  ^  3, 
Mie  (/). 

s  Com.  Dig.  ChanceiT,  3  C  ;  Id.  Dismea.  M.  13  ;  3  Fonfal.  Eq.  B.  4, 
Pi.  l.ch.  1,^  1. 

3  Harg.  note  lo  Co.  Liil.  169  a,  pole  S90 ;  AnoD.  1  Fieein.  R.  303. 

*  Harg.  note  to  Co.  Litt.  159  a.  Dole  290 ;  Anon.  1  Freem,  B.  303  ; 
Haidcaatle  t>.  SmithsoD,  3  Alk.  347. 

>  Ibid. ;  AooQ.  1  Freem.  B.  203 ;  Anon.  9  Ch.  Cm.  337 ;  S.  C.  2 
Freem.  R.  37 ;  1  Hadd.  Ch.  Fr.  84. 
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has  ever  since  been  held  to  have  a  coDcurrent  jaria- 
diction  with  the  Court  of  Exchequer.'  This  concur- 
rent jurisdiction  in  both  Courts  is  now  generally  con- 
sidered to  be  merely  incidental  and  collateral,  arising 
from  the  general  equitable  jurisdiction  of  these  Courts 
in  matters  of  account,  and  in  compelling  a  discovery.' 
And,  therefore,  wherever  the  right  to  Tithes  is  clearly 
established,  an  account  is  consequential ;  for  it  would 
be  otherwise  impossible  to  give  full  effect  to  that  right, 
unless  upon  a  discovery  and  account'  If  the  right 
is  disputed,  it  must  be  first  ascertained  at  law  before 
an  account  will  be  decreed/  Indeed,  it  may  be  truly 
said,  that  in  all  matters  of  Tithes,  n  Court  of  Equity 
is  far  more  competent  than  a  Court  of  Law  to  admi- 
nister an  appropriate  remedy.* 

4  520.  Courts  of  Equity  in  England  will  not  only 
enforce  an  account  in  cases  of  Tithes,  bat  they  will 
also  exercise  jurisdiction  to  establish  a  Modus,  or  com- 
position, in  cases  where  the  party  insisting  on  the 
Modus  has  been  disturbed  by  proceedings  at  law,  or 
in  Equity,  or  in  the  Ecclesiastical  Courts  as  to  tithes ; 
but  not  otherwise.  The  peculiarities  belonging  to  the 
law  of  Tithes,  and  the  doctrines  respecting  Modases, 
are  the  less  important  to  be  dwelt  on  in  this  place, 
because  they  do  not  in  any  important  manner  illustrate 
any  of  the  general  doctrines  of  Equity ;  but  they  turn 


1  BieoQ,  Abtidg.  3^Aa,  B.  6 ;  Com.  Dig,  Chaneorr,  8  C. ;  Id.  Diamea. 
H.  13. 

>  3  Black.  Coram.  437 ;  Co.  LitL  159  a,  Hargran's  note,  S90  ;  Jeiemj 
on  Bq.  JutiBd.  B.  3,  Pt.  3,  ch.  6,  p.  510, 511. 

3  FoxcraA  v.  Ptnit,  6  Yes.  231 ;  1  Madd.  Ch.  Pt.  84  to  88 ;  Jeremy 
on  £q.  Jaii6d.  B,  3,  Pi.  3,  ch.  $.  p.  210,  01 1. 

*  Ibid. ;  Hughee  n.  DaTiea,  6  Sim.  R.  31S. 

5  Miifotd,  PI.  Eq.  135,  by  Jeremy  ;  Pulteney  v.  Warren,  6  Vo*.  89. 
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Upon  consideratioDB  emineEtly  of  an  ecclesiastical  na- 
ture, and  are  more  Euitable  for  a  general  treatise  on 
Tithes.i 

§  521.  Having  passed  under  review  some  of  the 
principal  heads  of  Equity  Jurisdiction  in  matters  of 
account,  which  do  not  require  a  very  elaborate  exami- 
nation, or  belong  to  sabjects  which  peculiarly  illus- 
trate the  nature  of  it,  we  may  conclude  this  examination 
with  some  few  matters  which  appropriately  belong  to 
the  head  of  Account^  and  are  incident  to  the  exercise 
of  this  remedial  jurisdiction  in  all  its  forms. 

§  522.  In  the  first  place,  in  all  bills  in  Equity  for 
an  account,  both  parties  are  deemed  actors  when  the 
cause  is  before  the  Court  upon  its  merits.  It  is  upon 
this  ground  that  the  party  defendant,  contrary  to  the 
ordinary  course  of  Equity  proceedings,  is  entitled  to 
orders  in  a  cause  to  which  a  plaintiff  alone  is  generally 
entitled.  As,  for  instance,  in  such  a  case,  a  defendant 
may  have  an  order  for  a  ne  exeai  regno,  even  against  a 
co-defendant'  So  it  is  a  general  rule  that  no  person 
but  a  plaintiff  can  entitle  himself  to  a  decree.  But  in 
bills  for  an  account,  if  a  balance  is  ultimately  found 
in  favor  of  the  defendant,  he  is  entitled  to  a  decree  for 
such  balance  against  the  plainti£f.  And  for  a  like 
reason,  although  a  defendant  cannot  ordinarily  revive 
a  suit,  which  has  not  proceeded  to  a  decree ;  yet,  in  a 
bill  for  an  account,  If  the  plaintiff  dies  after  an  inter- 
locutory decree  to  account,  the  defendant  is  entitled  to 


'  Eail  or  Covenliy  o.  Batslen,  3  AdbL  R.  667,  note ;  Gordon  o.  Bimp- 
kinsoD,  11  Vea.  509  ;  Suwell  n.  Atkyns,  3  Anit.  B.  5«4 ;  1  Mftdd.  Ch. 
Fr.  S09  ;  Major  of  Yoik  t>.  Pilkingtoo,  I  Atk.  983,  S83 ;  Warden,  &c.,  of 
Si.  Fiul'a  o.  Morria,  9  Yes.  136.  See  alio  Whaler  «.  Dawaon,  2  8ch. 
&  Lefr.  370,  371  ;  Dawa  o.  Bena,  IJao.  &  Walk.  4S3. 

>  Done'a  caoe,  1  P.  Will,  363. 
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revive  the  suit  agaiast  the  personal  representatives  of 
the  plaintiff.'  And  if  the  defendant  dies,  his  personal 
representatives  may  revive  the  suit  against  the  plain- 
tiff' The  good  sense  of  the  doctrine  seems  to  be  that, 
wherever  a  defendant  may  derive  a  benefit  from  further 
proceedings,  whether  before  or  after  a  decree,  he  may 
be  said  to  have  an  interest  ia  it,  and  consequently 
ought  to  have  a  right  to  revive  it.' 

§  523.  In  the  next  place  there  are  some  matters  of 
defence,  either  peculiarly  belonging  to  cases  of  account, 
or  strikingly  illustrative  of  some  of  the  principles 
already  alluded  to,  under  the  head  of  Accident^  Mis- 
take, or  Fraud.  Thus,  it  is  ordinarily  a  good  bar  to 
a  suit  for  an  accounl^  that  the  parties  have  already  in 
writing  stated  and  adjusted  the  items  of  the  account, 
and  struck  the  balance.*  In  such  a  case  a  Court  of 
Equity  will  not  interfere ;  for  under  such  circumstan- 
ces, an  indebUatua  assumpgii  upon  an  tnsimul  computag- 
seni  lies  at  law,  and  there  is  no  ground  for  resorting 
to  Equity.  If,  therefore,  there  has  been  an  account 
stated,  that  may  be  set  up  by  way  of  plea,  as  a  bar  to 
all  discovery  and  relief,  unless  some  matter  is  shown, 
which  calls  for  the  iuterposition  of  a  Court  of  Equity.* 


1  1  Et}.  AbtiJg.  3  Fl.  5 ;  Anon.  3  Atk.  691,  693 ;  Ladlovr  v.  Simood, 
3  CaiD.  £ii.  39;  Lord  Stowell  t>.  Cole,  3  Vein.  319,  uid  Mr,  Baitbbj's 
note;  Haiwood  tr.  Scbmedea,  19  Ves.  316. 

■  Kent  t>.  Kent,  Free.  Ch.  197. 

3  WilliuDs  v.  Cooke,  loyBa.406;  Harirood  D.Scbmedea,  ISTes.SIl, 
316. 

*  DawBoa  v.  Dawson,  1  Aik.  1 ;  Tajlor  e.Hajliag.a  Bio.  Ch.  R.  310; 
Johnion  V.  Curtis,  ciud  !  fiio.  Cb.  R.  310,  Mt.  Delt'e  note ;  S.  C.  3  firo. 
Ch.  266,  ud  Mr.  Bell's  note  ;  Burfc  e.  Brown,  3  Atk.  397,  399  ;  Siuuner 
t>.  Tborpe,  9  Atk.  I ;  Stot;  on  Equity  Plead.  ^  798  to  S03. 

3  Ibid. ;  Dawson  V. Dawson,  1  Atk.  1  ;  Adoq.  3  Freeman,  R. 69;  Cham- 
bere  ».  Goldwio.O  Ves.  865,366;  Taylor  p.  HB?Uiig,  1  Coi,R435; 
51* 
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"Bui,  if  there  has  been  any  mistake  or  omiesion,  or 
accident,  or  fraud,  or  cndQe  advantage,  by  which  the 
account  stated  is  in  tnith  vitiated,  and  the  balance 
is  incorrectly  fixed,  a  Court  of  Equity  will  not  suffer 
it  to  he  conclusive  upon  the  parties ;  but  will  allow 
it  to  he  opened  and  reexamined.'  In  some  cases, 
as  of  gross  fraud,  or  gross  mistake,  or  undue  advan- 
tage or  imposition,  made  palpable  to  the  Courl^  it 
will  direct  the  whole  account  to  be  opened,  and  taken 
de  novo.'  In  other  cases,  where  the  mistake,  or  omis- 
sion, or  inaccuracy,  or  fraud,  or  imposition,  is  not 
shown  to  affect  or  stain  all  the  items  of  the  trans- 
action, the  Court  will  content  itself  with  a  more  mode- 
rate exercise  of  its  authority.^  It  will  allow  the 
account  to  stand,  with  liberty  to  the  plaintiff  to  sur- 
charge and  falsify  it ;  the  effect  of  which  is,  to  leave 
the  account  in  full  force  and  vigor,  as  a  stated  account, 
except  so  far  as  it  can  be  impugned  by  the  opposing 
party,  who  has  the  burden  df  proof  on  him  to  establish 
errors  and  mistaken*    Sometimes  a  still  more  mode- 


S.  C.  3  Dro.  Ch.  S.  310;  Chsppedelaine  v.  Dechenaax,  4  Cruich,  R. 
306 ;  PetluQB  t>.  Hart,  U  Whui.  R.  237  ;  Siotjr  OD  Equilf  Plead.  ^  798 
ID  80a. 

1  A  Milled  aeoaant  between  client  ind  attorney,  or  between  other  per- 
BODS  ilanding  in  confidential  lelationa  to  each  other,  will  be  more  readilj 
opened  than  any  otherE  ;  and  btcd,  it  is  aud,  upon  general  allegations  of 
error,  withoDt  any  apeeifio  ertors  being  pointed  oat ;  where  the  anawer  ad- 
mits enon.  Matthews  v.  Wolwyn,  4  Vea.  125;  Newman  e.  Payne,  9 
Vea.  jr.  1S9.  See  also  Beanmont  v-  Boullbee,  6  Tea.  485;  Story  on  Eq. 
Plead.  ^  800 ;  Todd  v.  Wilson,  9  BeaTan,  R.  488. 

a  1  ronbJ.  Eq.  B.  1,  cb.  I,  ^  3,  note  (/) ;  Vernon  e.  Vawdry,  2  Alk. 
119;  Banow  v.  Rhinelander,  1  Johps.  Ch.  R.  S50;  Flddock  e.  Brown, 
3  P.  Will.  288;  Wharton  v.  May,  5  Vea.  27,  48,  49;  Story  on  Equity 
Plead.  ^  800  to  802;  Clarke  v.  Tipping,  9  Beavan,  B.  284. 

9  Ibid.;  JohnBonv.  Conis,  2  Bro.  Ch.R.  310,  Mr.  Belt's  note  ;  S.  C. 
3  Bro.  Ch.  R.  see,  Mr.  Belt's  note. 

«  Pitt  V.  Cholmondeley,  2  Vea.  665,  £66  ;  Perkins  v.  Hart,  II  Wheat. 
S.  237 ;  Story  on  Eqoity  Plead.  }  801,  808. 
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rate  course  is  adopted;  and  the  account  is  simply 
opened  to  contestation,  as  to  one  or  more  items,  which 
are  specially  set  forth  in  the  hill  of  the  plaintiff,  as 
being  erroneous  or  unjustifiable;  and,  in  all  other  re- 
spects, it  is  treated  as  conclusiTe.^ 

§  524  When,  upon  a  bUl  to  open  a  stated  account^ 
liberty  is  given  to  surcharge  and  falsify,  the  cause  is 
referred  to  a  Master.  The  examination  of  the  account 
then  takes  place  before  him,  and  upon  his  report  the 
Court  finally  acts  ;  for  in  matters  of  account  it  never 
acts  directly,  but  only  through  the  instrumentality  of 
a  Master,  by  whom  the  whole  matter  is  thoroughly 
silted.  The  liberty  to  surcharge  and  falsify  includes 
not  only  an  ezamination  of  errors  of  fact;,  but  of  errors 
of  law.' 

5  525.  These  terms,  "  surcharge  "  and  "falsify"  have 
a  distinct  sense  in  the  vocabulary  of  Courts  of  Equity, 
a  little  removed  from  that  which  they  bear  in  the 
.  ordinary  language  of  common  life.  In  the  language 
of  common  life  we  understand  "  surcharge "  to  import 
an  overcharge  in  quantity,  or  price,  or  value,  beyond 
what  is  just,  correct,  and  reasonable.  In  this  sense  it 
is  nearly  equivalent  to  "falsify ; "  for  every  item  which 
is  not  truly  charged  as  it  should  be,  is  false ;  and,  by 
establishing  such  overcharge,  it  is  falsified.  But  in  the 
sense  of  Courts  of  Equity,  these  words  are  used  in 
contradistinction  to  each  other.  A  surcharge  is  ap- 
propriately applied  to  the  balance  of  the  whole  account ; 
and  supposes  credits  to  be  omitted,  which  ought  to  be 


I  Brownell  v.  Biownell,  3  Bro.-  Ch.  R.  62,  03  ;  Conseqaa  v.  Fanninf , 
3  Johns.  Cb.  R.  S87 ;  S.  C.  17  Johns.  R.  511 ;  Twogood  v.  Swuaton, 
6  Tea  4B4,  486. 

9  Robeils  V.  Kuffin,  3  Alk.  112. 
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allowed.  A  MaiflcatioD  applies  to  some  item  in  the 
debits ;  and  supposes  that  the  item  is  wholly  false,  or  ia 
some  part  erroDeous.  This  distiaction  is  taken  notice  of 
by  Lord  Haidwicke ;  and  the  words  used  by  him  are 
so  clear  that  they  supersede  all  necessity  for  iarther 
commentary.  "  Upon  a  liberty  to  the  plaintiff  to  sur- 
charge and  .  falsify,"  says  he,  **  the  oma  pr(^andi  is 
always  on  the  party  having  that  liberty ;  for  the  Conrt 
takes  it  as  a  stated  account,  and  establishes  it.  But,  if 
any  of  the  parties  can  show  an  omission,  for  which 
credit  ought  to  be,  that  is  a  surcharge ;  or  if  any  thing 
is  inserted  that  is  a  wrong  charge,  he  is  at  liberty  to 
show  it,  and  that  is  a  faldfictdvm.  Eat  that  must  be 
by  proof  on  his  side.  And  that  makes  a  great  differ- 
ence between  the  general  cases  of  an  open  acconnt, 
and  where  [leave]  only  to  surcharge  and  falsify;  for 
such  must  be  made  out" ' 

S  526.  What  shall  constitute,  in  the  sense  of  a  Court 
of  Equity,  a  stated  account)  is  in  some  measure  de- 
pendent upon  the  particular  circumstances  of  the  case. 
An  account  in  writing,  examined  and  signed  by  the 
parties,  will  be  deemed  a  stated  account,  notwithstand- 
ing it  cont^ns  the  ordinary  preliminary  clause,  that 
errors  are  excepted.'  But  in  order  to  make  an  acconnt 
a  stated  account,  it  is  not  necessar]^  that  it  should  be 
signed  by  the  parties.'  It  is  snfBcient  if  it  has  been 
examined  and  accepted  by  both  parties.  And  this  ac- 
ceptance need  not  be  express;  but  may  be  implied 
from  circumstances.*    Between  merchants  at  home,  an 


1  Fiu  e.  CbolmoDdelej,  9  Ves.  665,  666.  See  alto  Peiktai  t>.  Hut, 
U  Wheat.  R.  337,  SSe. 

*  S«e  Johiuori  t>.  Cuttii,  eiied  3  Browo,  Ch.  R.  310 ;  3  Brown,  Cb.  S. 
S06,  ud  Mr.  Belt'a  ootes. 

3  Willie  ■>.  Jeraegan,  3  Atk.  9S1,  363. 

«  Ibid. 
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account  which  has  been  presented,  and  no  objection 
made  thereto  after  the  lapse  of  several  posts,  13  treated 
under  ordinary  circumstances,  as  being,  by  acquiescence, 
a  stated  account.^  Between  merchants  in  different 
countries,  a  mle  founded  in  similar  cousiderationa  pre- 
vails. If  an  account  has  been  transmitted  from  the 
one  to  the  other,  and  no  objection  is  made  i^fter  several 
opportunities  of  writing  have  occurred,  it  is  treated  as 
an  acquiescence  in  the  correctness  of  the  account  trans- 
mitted ;  and,  therefore,  it  is  deemed  a  stated  account.' 
In  truth,  in  each  case,  the  rule  admits  or  rather  requires 
the  same  general  exposition.  It  is,  that  an  account 
rendered  shall  be  deemed  an  account  stated,  from  the 
presumed  approbation  or  acquiescence  of  the  parties, 
unless  an  objection  is  made  thereto  within  a  reasonable 
time.'  That  reasonable  time  is  to  be  judged  of  in  ordi- 
nary cases,  by  the  habits  of  business  at  home  and 
abroad ;  and  the  usual  course  is  required  to  be  followed 
unless  there  are  special  circumstances  to  vary  it^  or  to 
excuse  a  departure  from  it. 

5  527.  Upon  like  grounds,  d  fortiori,  a  settled  ac- 
count vrill  be  deemed  conclusive  between  the  parties, 
unless  some  fraud,  mistake,  omission,  or  inaccuracy  is 
shown.  For  it  would  be  most  mischievous,  to  allow 
settled  accounts  between  the  parties,  especially  where 
vouchers  have  been  delivered  up  or  destroyed,  to  be 
unravelled,  unless  for  urgent  reasons,  and  under  cir- 


»  Sherra&n  v.  Shennan,  2  Tern.  2T6  ;  S.  C.  1  Eq.  Abridg.  13  PI.  10, 
11 ;  Irving  n.  Toung,  1  Sim.  &  Sla.  333. 

s  Willia  V.  Jernegao,  3  Atk.  3i3S  ;  Tiokel  t>.  Shoil,  3  Vei.  R.  S39  ; 
Murray  v.  Tolaod,  3  Johna.  Ch.  R.  569,  575 ;  Freelaod  p.  Heron,  7 
Cranch,  147. 

3  Ibid  ;  Com.  Dig.  ChaDcery,  2  A.  3. 
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camstaoces  of  plain  error,  which  ought  to  be  corrected.' 
And,  ia  cases  of  settled  accouDts,  the  Court  iriU  not 
generally  open  the  account;  bat  tfUI,  at  most,  onlj 
grant  liberty  to  surcharge  and  falsify,  unless  in  cases 
of  apparent  fraud.' 

§  528.  In  regard  to  acquiescence  in  stated  accounts, 
although  it  ^mounts  to  an  admission,  or  presumption  of 
their  correctness,  it  by  no  means  establishes  the  fact  of 
their  havlDg  been  settled,  even  though  the  acctuieEcence 
has  been  for  a  considerable  time.  There  must  be  other 
ingredients  in  the  case  to  justify  the  conclusion  of  a 
settlement." 

$  529.  It  is,  too,  a  most  material  ground,  in  all  bills 
for  an  account,  to  ascertain  whether  they  are  brought 
to  open  and  correct  errors  in  the  account  recerUi  facto; 
or  whether  the  application  is  made  after  a  great  lapse 
of  time.  In  cases  of  this  sort,  where  the  demand  is 
strictly  of  a  legal  nature,  or  might  be  cognizable  at 
law,  Courts  of  Equity  govern  themselves  by  the  same 
limitations  as  to  entertaining  such  suits,  as  are  pre- 
scribed by  the  statute  of  limitations  in  regard  to  snits 
in  Courts  of  Common  Law  in  matters  of  acconnt  If, 
therefore,  the  ordinary  limitation  of  such  suits  at  Ian 
be  six  years,  Courts  of  Equity  will  follow  the  same 
period  of  limitation.*    In  so  doing,  they  do  not  act,  in 


1  Brownell  v.  Browaell,  2  Bra.  Ch.  R.  63 ;  Taylot  e.  Hb^Ud,  3  Bio. 
Ch.R.3IO;  Johnaooe.  Ciirtis,cited  2Bto.  CUR.310;  S.  C.  3  Brown, 
Ch.  S.  366,  Mr.  Bell's  notes ;  Chambera  v.  Goldwin,  8  Ves.  837,  8SS  ; 
Pilt  V.  ChalDiondele;,  2  Vea.  566. 

9  TeinoD  tr.  Vawdiy,  3  Atk.  119  ;  Chambers  v.  Goldwin,  8  Vet.  265, 
266  ;  Drew  o.  Power,  1  Sch.  &,  Lett.  193. 

S  Loid  CIsDMTty  V.  LaiODche,  1  B.  &  Bealt.  R.  426  ;  Irring  t>.  Toapg, 
I  Sim.  &  Sla.  333. 

*  HoTenden  v.  Lord  AoDesley,  S  Sch.  &  Lefi,  629  ;  Smith  v.  Clay,  3 
Brawn,  Ch.  R.  639,  d. 
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cases  of  this  sort  (that  is,  in  matters  of  concnrrent  ju- 
risdiction,) so  much  upon  the  ground  of  analogy  to  the 
statute  of  limitations,  as  positively  in  obedience  to  such 
statute.'  But,  where  the  demand  is  not  of  a  legal 
nature,  but  is  purely  equitable ;  or  where  the  bar  of 
the  statute  is  inapplicable ;  Courts  of  Equity  have 
another  rule,  founded  sometimes  upon  the  analogies  of 
the  law,  where  such  analogy  exists,  and  sometimes  upon 
its  own  inherent  doctrine,  not  to  entertain  stale  or  anti- 
quated demands,  and  not  to  encourage  laches,  and  neg- 
ligence.' Hence  in  matters  of  account,  although  not 
barred  by  the  statute  of  limitations.  Courts  of  Equity 
refuse  to  interfere  after  a  considerable  lapse  of  time, 
from  considerations  of  public  policy,  from  the  difficulty 
of  doing  entire  justice,  when  the  original  transactions 
have  become  obscure  by  time,  and  the  evidence  may  be 
lost,  and  from  the  consciousness  that  the  repose  of  titles 
and  the  security  of  property  are  mainly  promoted  by  a 
full  enforcement  of  the  maxim,  V^^niibuSf  non  dormien- 
Mus,  jura  subvenami.'    Under  peculiar  circumstances, 


>  HoTenden  tr.  Laid  Annesle;,  3  Scb.  &  LeTr.  629,  630,  631 ;  Spring 
V.  Gray,  5  Muod,  R.  537,  628 ;  Sherwood  d.  Sntlon,  5  Muoo,  R.  143, 
146;  Ante,  ^55  a. 

9  SbeimaD  t>.  SbenDm,  3  Vern.  R.  576  ;  8.  C.  t  £q.  Abtidg.  19; 
Bridges  tr.  Mitchell,  Bunb.  317 ;  S.  C.  Gilb.  Eq.  B.  217  ;  Foatec  v.  Hodg- 
lOD,  19  Ves.  180,  IBl;  Start  t>.  McUieh,  3  Atk.  610;  Pomfret  o.  Loid 
Windaor,  3  Vaa.  472,  478,  477  ;  Bond  v.  HopkinB,  1  Sch.  &  Left.  438; 
Smith  tr.  Clay,  Amb.  R.  647 ;  3  Bio.  Ch.  R.  639,  note ;  Suckhoase  v. 
BarniloD,  10  Vee.  406,  467;  Mooie  v.  White,  6  Johna.  Ch.  B.  360  ;  Ray- 
neT  e.  Peataall,  3  Johng.  Ch.  R.  578 ;  Lewis  i>.  Baird,  3  McLean,  83  ; 
Cieath  V.  Sima,  S  How.  S.  R.  193 ;  Ray  v.  Bogart,  2  Johns.  Gas.  43S ;  El- 
lison V.  MoSbl,  1  Johns.  Ch.  R.  46  ;  Sherwood  u.  Satton,  4  Mason,  R. 
143,  146 ;  Robineon  e.  Hook,  4  Mason,  R.  139,  ISO,  ISS;  Piatt  o.  Vittier, 
g  Peters,  B.  405  ;  Wjlliaon  t>.  Waikins,  3  Peters,  R.  44  ;  Miller  e.  Mcln- 
lire,  6  Peters,  R.  6t,  66;  I  FonbL  Eq.  B.  I,  ch.  4,  ^  37,  and  nulea ; 
Bionnell  v.  Bronnell,  3  Bro.  Ch.  B.  63. 

3  iFoobLEq.  B.  l,ch.  4,  ^  37,  and  notes;  Jeremy  on  Eq.  Jurisd.  B. 
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however,  excnsiDg  or  jastifying  the  delay,  Courts  of 
Equity  will  not  refuse  their  aid  in  furtherance  of  the 
rights  of  the  party ;  aiuce  io  such  cases,  there  is  no 
pretence  to  insist  upon  laches  or  negligence,  as  a 
ground  for  dismissal  of  the  suit' 


3,  Fl.  3,  ch.  S,  p.  549,  650 ;  1  Madd.  Cb.  Pr.  79,  80  ;  Holtscon^  e.  Bi- 
ren,  1  Ch.Cas.137;  Juan  n.  ToulmiD,  9  A)a.  663.  —  Mr.  Ponblanqae'a 
eollection  of  ptiueiples  and  anthoritiea  to  illiiBtnita  tbia  doctrine  ii  Terj 
com preheD lite ,  and  cbaraeteriied  bj  hia  ntual  acaleneas  and  strong  aeate. 
1  Fonbl.  £q.  B.  1,  ch.  4,  ^  37,  and  uoteB.  Mr.  JeTemy,  also  upon  Ihia 
subject,  has  giren  na  aTery  ample  and  discriminiiing  collectioD  of  autbor- 
ities.  Jeremy  on  Eq.  Jnhtd.  B.  3,  Pt.  2,  eb.  5,  p.  649,  650. 
>  Lopdell  V.  Creagb,  1  Bligh,  <N.  S.)  359. 
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CHAPTER  IX. 

ADHE4ISTRATI0K. 

§  530.  Having  thus  gone  over  some  of  the  more 
important  cases  in  which  matters  of  account  are-  in- 
volved, as  the  principal,  and  sometimes  as  the  exclu- 
sive ground  of  jurisdiction,  we  shall  now  take  leave  of 
this  part  of  the  subject,  and  proceed  to  the  considerar 
tion  of  other  branches  of  concurrent  jurisdiction  in 
Equity;  in  which,  although  accounts  are  sometimes 
involved,  yet  the  jurisdiction  is  derived  from,  or  essen- 
tially connected  with,  other  sources  of  jurisdiction; 
and  accounts,  whenever  taken,  are  mere  incidents  to 
other  relief. 

§  631.  And  in  the  first  place,  the  jurisdiction  of 
Courts  of  Equity  in  the  Administration  of  the  assets 
of  deceased  persons.  The  word,  assets,  is  derived 
fiom  the  French  word  asaez,  which  means  sutBcienf^ 
or  enough  ; '  that  is  sufficient,  or  enough,  in  the  hands 
of  the  executor  or  administrator  to  make  him  charge- 
able to  the  creditors,  legatees,  and  distributees  of  the 
deceased,  so  far  as  the  personal  property  of  the  de- 
ceased extends,  which  comes  to  the  hands  of  the 
executor  or  administrator  for  administration.  In  an 
accurate  and  legal  sense,  all  the  personal  property  of 
the  deceased,  which  is  of  a  salable  nature,  and  may 
be   converted  into  read/  money,  is  deemed  assets.' 


>  3  Black.  Comm.  610 ;  Toilet  on  Executor*,  B.  2,  ob.  1,  p.  1S7. 

«),  JDB.— TOI..  1.  63 
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But  the  word  is  not  coofiDed  to  such  property ;  for  all 
other  property  of  the  deceased,  which  is  chargeable 
with  his  debts  or  legacies,  and  is  applicable  to  that 
purpose,  is,  in  a  large  sense,  assets.^ 

§  532.  It  has  been  said  that  the  whole  jurisdiction 
of  Courts  of  Equity,  in  the  admin  is  tration  of  assets,  is 
founded  on  the  principle,  that  it  is  the  duty  of  the 
Court  to  enforce  the  execution  of  trusts ;  and  that  the 
e:secutor  or  administrator  who  has  the  property  in  his 
hands,  is  hound  to  apply  that  property  to  the  payment 
of  debts  and  legacies;  and  to  apply  the  surplus  ac- 
cording to  the  will  of  the  testator,  or  in  case  of  intes- 
tacy, according  to  the  Statute  of  Distributions.  So 
that  the  sole  ground,  on  which  Courts  of  Equity  pro- 
ceed in  cases  of  this  kind,  is  to  be  deemed  the  execu- 
tion of  a  trust.' 

§  533.  This  is  certainly  a  very  satisfactory  founda- 
tion OQ  which  to  rest  the  jurisdiction  in  many  cases; 
for,  under  many  circumstances,  as  an  execution  of  a 
trust,  the  subject  would  be  properly  cognizable  in 
Equity,  and  especially  if  the  party  would  not  be 
chargeable  at  law,  since  it  is  the  ordinary  reason  for 
a  Court  of  Equity  to  grant  relief,  that  the  party  is 
remediless  at  law.  It  has  also  been  tmiy  said,  that 
the  only  thing  inquired  of  in  a  Court  of  Equity  is, 
whether  the  property,  bound  by  a  trust,  has  come  into 
the  hands  of  persons  who  are  either  bound  to  execute 


1  2  Black.  Comm.  244,  340 ;  Toller  on  Kx'ors,  B.  3,  ch.  8,  p.  409. 

3  Adair  v.  Shaw,  1  Sch.  &  Lefr.  26;!.  See  also  Farringlon  v.  Knight- 
ley,  1  P.  Will.  518,  549;  Rachfield  v.  Careless.  S  I*.  Will.  161  ;  Duke  of 
Rutland  v.  Duchess  of  Ruiland,  3  P.  Will,  210,  311  :  Elliot  v.  Collier, 
1  Ves.  16;  Anon.  1  Atk.  4H1  ;  Wind  b.  Jokyll,  3  1'.  Will.  575;  Nicholson 
V.  Sherman,  1  Gas.  Ch,  57;  Bac  Abriilg.  Lcgac-/,  M.;  1  Madd.  Ch.  Pr. 
466,  4ti7. 
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the  trust,  or  to  preserve  the  property  for  the  persona 
entitled  to  it  If  we  advert  to  the  cases  on  the  sub- 
ject, we  shall  find  that  trusts  are  enforced,  not  only 
against  those  persons  who  are  rightfully  possessed  of 
trust  property  as  trustees,  but  also  against  all  persons 
who  come  into  possession  of  the  property  bound  by 
the  trust,  with  notice  of  the  trust.  And  whosoever 
so  comes  into  possession,  is  considered  as  bound,  with 
respect  to  that  special  property,  to  the  execution  of 
the  trust.' 

}  534.  Certainly,  to  no  persons  can  these  considera- 
tions more  appropriately  apply  than  to  executors  and 
administrators,  and  those  claiming  under  them,  with 
notice  of  the  administration  and  assets.  Bnt,  if  it 
were  the  sole  ground  of  sustaining  the  jurisdiction, 
that  it  is  the  case  of  a  trust  cognizable  in  Equity  alone, 
it  woald  follow  that  instead  of  being  a  matter  of  con- 
current jurisdiction,  it  would  be  a  matter  belonging  to 
the  exclusive  jurisdiction  of  Equity.  For,  although 
Equity  does  not  purport  to  entertain  jurisdiction  of  all 
trusts ;  some  of  them,  such  as  cases  of  bailments,  being 
ordinarily  cognizable  at  law;^  yet,  of  such  trusts  as 
are  peculiar  to  Courts  of  Equity,  the  jurisdiction  is 
exclusive  in  such  Courts.  Kow,  Ve  all  know,  that 
both  the  Courts  of  Common  Law  and  the  Ecclesiastical 
Courts  have  cognizance  of  administrations ;  and  many 
suits  respecting  the  administration  of  assets,  are  daily 
entertained  therein.  Courts  of  Equity,  therefore,  in 
assuming  general  jurisdiction  over  cases  of  administra- 
tion,  do,  indeed,  in  some  measure,  found  themselves 


>  Black.  Comm.  431,  433 ;  1  Woodaxin,  heet,  ni.,  p.  SOS,  309. 
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upon  the  notion  of  a  constmctive  trust  in  the  execu- 
tors or  admlQistrators.*  But  the  fact  of  there  being  a 
constructive  trast  is  not  the  sole  ground  of  jurisdiction. 
Other  auxiliary  grounds  also  exist ;  such  as  the  necea- 
aity  of  taking  accounts,  and  compelling  a  discovery ;  * 
and  the  consideration,  that  the  remedy  at  law,  when 
it  exists,  ia  not  plain,  adequate,  and  complete.  The 
juriBdiction,  therefore,  now  assumed  by  Courta  of 
Equity  to  so  nide  an  extent,  over  all  admiDistratioos 
and  the  aettlement  of  estates,  in  cases  of  testacy  and 
intestacy  ia  not,  (as  it  should  seem,)  excluaively  refer- 
able to  the  mere  existence  of  a  constructive  troat 
(which  ia  often  sufBcieutly  remediable  at  law) ;  but  it 
is  referable  to  the  mixed  considerations  already  ad- 
verted to,  each  of  which  has  a  large  operation  in 
Equity.' 

$  535.  A  little  attention  to  the  nature  of  the  juris- 
diction exerciaed  in  the  Courts  of  Common  Law  and 
the  Ecclesiastical  Courts,  in  cases  of  administrations, 
will  abundantly  Bbow  the  necessity  of  the  interposition 
of  Courts  of  Equity.  In  the  first  place,  ia  suits  at 
Common  Law,  nothing  more  can  be  done  than  to  esta- 
blish the  debt  of  the  creditor ;  and  if  there  is  any  con- 
troversy as  to  the  existence  of  the  assets,  and  a  dis- 
covery is  wanted ;  or,  if  the  assets  are  not  of  a  legal 
nature ;  or,  if  a  marshalling  of  the  assets  is  indiapen- 
sable  to  a  due  payment  of  the  creditor's  claim ;  it  is 
obvious  that  the  remedy  at  law  cannot  be  effectual. 
But  there  may  be  other  interests  injuriously  affected 
by  the  judgment  of  a  Court  of  Commgn  Law  in  a  suit 


'  Bae.  Abridg.  Legaa/,  M. 

s  Com.  Dig.  Chanceiy,  3  A.  1 ;  3  Blkck.  Com.  98. 

3  See  Mitfoid,  Fl.  Eq.  by  Jerero;,  pp.  126, 120,  136. 
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by  a  creditor,  which  iojary  that  Court  could  not  re- 
dress or  prevent;  but  which  Courts  of  Equity  could 
completely  ledress  or  prevent 

$  536.  In  the  next  place,  as  to  the  Ecclesiastical 
Courts.  They  have,  it  is  true,  an  ancient  jurisdictiou 
over  the  probate  of  wills,  and  the  granting  of  adminis- 
trations ;  and  as  incident  thereto,  an  authority  to-  en- 
force the  payment  of  legacies  of  personal  property.* 
Bat,  by  the  Common  Law,  although  an  executor  was 
compellable  to  account  before  the  Ordinary  or  Eccle- 
siastical Judge,  and  so  was  an  administrator ;  yet  the 
'  Ordinary  was  to  take  the  account,  as  given  in  by  the 
executor  or  administrator,  and  could  not  oblige  him  to 
prove  the  items  of  it,  or  to  swear  to  the  truth  of  it* 

§  537.  Tbe  Statute  of  31st  of  Edward  IIL,  ch.  11, 
put  executors  and  administrators  upon  the  same  footing, 
as  to  accounting  for  assets ;  but  it,  in  no  manner  what- 
soever, changed  the  mode  of  accounting  by  either  of 
them.*  A  legatee  might  falsify  the  account  of  an  exe- 
cutor or  admin^tratoT  in  the  Spiritual  Court,  as  may 
also  the  next  of  kin,  since  the  Statute  of  Distributions 
of  22d  and  23d  of  Car.  IL,  ch.  10.  But  a  creditor  of 
the  estate  could  not  falsify  the  account  in  the  Ecclesi- 
astical Court,  for  his  proper  remedy  was  held  to  be  at 
the  Common  Law.*    By  tbe  Statute  of  21st  of  Henry 


1  3  Bluk.  Comm.  464  ;  8  Black.  Comm.  SB;  Bus.  Abridg.  Legada, 
M.  1  9  Fonbl.  £q.  B.  4,  ch.  I,  (  1,  and  aotea  ;  MurioU  v.  Miniott,  1  Str. 
Rep.  SM. 

■  S  FodU.  Eq.  B.  4,  ch.  3,  (  S,  and  Dots  (d)  :  Archbishop  of  CaoMi- 
bnr;  t>.  WUIa,  1  Salb.  316. 

3  Ibid. ;  2  Bltcb.  Cam.  490  ;  4  Bams,  Eeolea.  Law,  WUlt,  DitfribuHon, 
Aecminl,  f  Ui.,  p.  368 ;  3  Fonbl.  Eq.  B.  4,  Ft.  2,  ch.  3,  (  3,  oote  (rf). 

*  S  Fopbl.  Eq.  B.  4,  Ft.  3,  ch.  3,  ^  3,  aote  (d) ;  Hioton  v.  ParhaT,  8 
Mod.  166 ;  Cstchaide  v.  OvingtoD,  3  Ban.  B.  1033  ;  Aichbiahop  of  Can- 
teibni;  t>.  WilLt,  1  Silk.  31S. 
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VIU.,  ch.  5,  §  4,  executors  and  adminiatrators  were 
bound  to  deliver  an  inventory  of  the  efiects  of  the  de- 
ceased, upon  oath,  to  the  Ordinary.  But  the  iuTentory 
could  not  be  controverted  in  the  Ecclesiastical  Courts 
by  a  creditor ;  but  only  by  a  legatee.'  Even  an  admi- 
nistration bond  vrill  not  be  broken  by  an  omission  to  pay 
a  creditor's  debt ;  but  it  is  a  security  merely  for  those 
who  are  interested  in  the  estate.*  Indeed,  before  the 
Statute  of  Distributions^  it  was  a  matter  greatly 
debated,  whether  an  administrator  could  be  compelled 
to  make  any  distribution  of  an  intestate's  estate ;  and 
for  a  great  length  of  time^  it  was  held,  that  an  executor 
was  in  all  cases  entitled  to  the  personal  estate  of  his 
testator,  not  disposed  of  by  his  will.' 

§  538.  The  jurisdiction  of  the  Ecclesiastical  Conrts 
being  so  manifestly  defective  in  the  case  of  creditors, 
resort  was  almost  necessarily  had  to  Courts  of  Equity, 
to  compel  a  discovery  of  assets  and  an  account  And, 
where  a  creditor  did  not  seek  a  general  settlement  of 
the  estate,  by  a  suit  in  behalf  of  himself  and  all  other 
creditors,  still  he  was  entitled  to  a  discovery  in  Courts 
of  Equity,  to  enable  him  to  recover  his  Own  debt  in  an 
action  at  law.* 

§  539.  In  regard  to  legatees,  also,  the  remedy  was 


1  Hinton  t>.  Patker,  8  Mod.  168 ;  Caicheide  v.  Ovington,  3  Bnrr.  19SS  ; 
3  Fopbl.  Eq.  B.  4,  Pt.  2,  cb.  3,  ^  2.  —  Mr.  Fonblanqne  is  io  &n  error, 
nhen  he  Ba.ji,  "  The  inventorj  could  not  be  cootrOTBTted  in  ibe  SpiiilQftl 
Court."  The  authoriiiee  cited  bj  him  ehow,  tbat  it  could  be  by  a  legatee, 
bat  not  b;  a  creditor.    S  Fonbl.  Eq.  B.  4,  Ft.  2,  ch.  3,  ^  2. 

3  Archbishop  of  Canterbary  u.  Wilts,  1  Salk.  315  ;  Greenside  v.  Bea- 
■00,3  Alk.  248,352;  Aihley  v.  Baijlie,  S  Vgb.  268;  Wallia  p.  Fipon, 
Ambler,  R.  183  ;  Archbishop  of  Canterbury  v.  House,  Cowp.  R.  140  ; 
Tbomas  V.  Archbishop  of  Canterbur;,  1  Cox,  B.  3S9. 

3  3  Black.  Coram.  514,  615 ;  Toiler  on  Ex'ors,  B.  3,  oh.  6,  p.  S69. 

*  Com.  Dig.  Chaacery,  2  C.  3  ;  Id.  3  B.  1,  9. 
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in  maoy  cases  quite  as  defective.  No  remedy  lies  at  the 
Common  Law,  in  cases  of  pecuniary  legacies ;'  aod 
'although  (as  has  been  stated)  a  remedy  does  lie  in  the 
Spiritual  Courts ;  yet,  in  a  great  variety  of  cases,  that 
remedy  is  inauflScient  and  imperfect.  Thus,  if  payment 
of  a  legacy  should  he  pleaded  to  a  suit  in  the  Ecclesi- 
astical Courts  ;  and  there  is  but  one  witness  of  the 
fact,  (which  the  Kcclesiastical  Courts  will  not  admit  as 
snfficient  proof,  for  their  law  requires  two,)  there  the 
Temporal  Courts  will  grant  a  prohibition  to  further  ' 
proceedings."  So,  if  a  husband  should  sue  for  a  legacy 
in  the  Ecclesiastical  Courts,  the  Court  of  Chancery  will 
prohibit  him ;  because  the  Ecclesiastical  Courts  cannot 
compel  him  to  make  any  settlement  on  his  wife,  in  con- 
sideration of  the  legacy.^  So,  if  a  legacy  is  due  to  an 
infant,  the  Court  of  Chancery  will  interfere,  at  the  in- 
stance of  the  executor,  and  prevent  the  Spiritual  Courts - 
from  proceeding,  because  the  executor  may  be  entitled 
to  a  bond  to  indemnify  him,  and  to  refund  in  case  of  a 
deficiency  of  assets.*  Many  other  cases  might  be  put  of 
a  like  nature. 

§  540.  But  a  stronger  instance  may  be  stated.  If 
the  testator  does  not  dispose  of  the  residue  of  his 
estate ;  and  yet,  from  the  circumstances  of  the  will  the 
executor  is  plainly  not  entitled  to  the  residue  there,  he 
will  be  held  liable  to  distribute  it,  as  a  trustee  for  the 
next  of  kin.    But  the  Spiritual  Courts  have  no  juris- 


>  Dechfl  t>.  StTDtt,  5  Term.  R.  690 ;  S  Fonbl.  £q.  B.  4,  Ft.  1,  ch.  I, 

a  Bacon,  Abridg.  Legacy,  M.  ;  3  Black.  Comiii.  112. 

3  Ibid. ;  2  Fonbl.  Eq.  B.  4,  Pt.  I,  eh.  1,  ^  S,  and  note  (<f). 

4  Horrell  v.  Waldron,  1  Vera.  R.  2S ;  Noel  v.  Robinaoo,  1  Vera.  R.  91. 
But  see  Anon.  1  Aik.  R.  491 ;  Havkios  v.  Day,  AmbteT,  K.  IBS ;  3  Fonbl. 
Eq.  B.  4,Pl.  I,ab.  1,  ^2. 
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diction  'whatsoever  in  sneh  a  case,  to  eDforce  a  distriba- 
tioQ ;  for  trusts  are  not  cognizable  m  those  Goarta,  and 
cannot  be  enforced  by  them.'  Even  in  the  common 
case  of  a  legacy  of  personal  estate,  the  legacy  does  not 
vest  in  the  legatee,  antil  the  executor  assents  to  it ; 
and,  until  he  assents,  it  would  seem  not  to  be  suable  in 
the  Spiritual  Courts.  But  Courts  of  Equity  consider 
the  executor  to  be  a  trustee  of  the  legatee,  and  will 
compel  him  to  assent  to  and  pay  the  legacy  as  a  matter 
'  of  trust'  And,  if  there  are  no  legal  assets  to  pay  a 
legacy,  although  there  are  ample  equitable  assets,  the 
Spiritual  Courts  cannot  enforce  payment  of  the  legacy; 
for  they  have  no  jurisdiction  over  equitable  assets.' 

^  541.  In  cases  of  distribution  of  the  residue  of  estates, 
the  remedy  in  the  Spiritual  Coarta  is  also,  on  other 
accounts,  exceedingly  defective ;  for  those  Courts  do 
not  possess  any  adequate  means  for  a  perfect  ascertun- 
ment  of  all  the  debts;  or  to  compel  a  payment  of  them, 
when  ascertained,  so  as  to  fix  the  precise  residuum ;  or 
to  protect  the  executor  or  administrator  in  his  adminis- 
tration, according  to  their  decree.*  Besides,  the  interpo- 
sition of  a  Court  of  Equity  may  be  required  for  many 
other  purposes,  before  a  final  settlement  and  distri- 
bution of  the  estate ;  as,  for  instance,  to  compel  an 
executor  to  bring  the  fiinds  into  Court,  or  to  give  secur- 
ity for  the  payment  of  debts,  legacies,  and  distributive 
shares,  where  there  is  danger  of  insolvency,  or  he  is 


>  Furington  «.  Enightlej,  1  P.  Will.  615,  548. 

■  Wind  V.  JekjU,  I  P.  Will.  675. 

3  Barker  D.  May,  9  B.  &  Ciesew.  489.  See,  also,  Faeohall  v.  Eet- 
teiich,  Dyer,  151  b;  Edwuds  v.  Graves,  Hob.  R.  065;  Bae.  Abridg. 
Legacy,  M. 

<  See  3  Fonbi.  £q.  B.  4,  Pt.  3,  ch.  3,  ^  3,  note  (d)  ;  Id.  B.  4,  Pt.  1,  ch. 
1,  4  3,  and  note  (if). 
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wasting  the  assets,  or  where  the  debts,  legacies,  and 
distributive  shares  are  not  presently  payable,  or  pay- 
ment cannot  be  presently  enforced.* 

6  542.  The  jurisdiction  of  Courts  of  Equity  to  super- 
intend the  administration  of  assets,  and  decree  a  distri- 
bution of  the  residue,  after  payment  of  all  debts  and 
charges,  among  the  parties  entitled,  either  as  legatees, 
or  as  distributees,  does  not  seem  to  have  been  tho- 
roughly established  until  near  the  close  of  the  reign  of 
Charles  IL  The  objection  was  then  made,  that  the 
Spiritual  Courts  had  full  authority,  under  the  Statute 
of  Distributions,  to  decree  a  distribution  of  the  residue. 
But,  upon  a  demurrer  filed  to  a  bill  for  a  distribution, 
it  was  held  by  the  Lord  Chancellor,  that,  there  being 
no  negative  words  in  the  Act  of  Parliament,  (the  Sta- 
tute of  Distributions,)  the  jurisdiction  of  the  Court  of 
Chancery  was  not  taken  awayj  for  the  remedy  in 
'Chancery  was  more  complete  and  eifectual  thaa  that 
in  the  Spiritual  Courts ;  or,  to  nse  the  language  of  the 
Court  upon  that  occasion,  the  Spiritual  Court  in  that 
case  had  but  a  lame  jurisdiction."  And,  although  ordi- 
narily, in  cases  of  concurrent  jurisdiction,  the  decree  of 
the  Court  first  having  possession  of  the  cause,  is  held 
conclusive  ;  yet  Courts  of  Chancery  have  not  held 
themselves  bound  by  decrees  of  the  Spiritual  Courts  in 


1  See  2  FonbL  Eq.  B.  4,  Pt.  1,  ch.  1,  ^  2,  note  (d) ;  DoDcumbsn  v. 
Stint,  I  Ch.  Caa.  121 ;  Siiange  v.  Huiis,  3  Bro.  Ch.  B.  365 ;  Blake  e. 
Blake,  3  Sch.  &  Lefr.  26. 

>  MatthewBD.  Nevrby,  1  Vera.  133;  Howard  o.  Howard,  1  Vern.  134; 
Bnccle  e.  Atleo,  S  Vern.  R.  37  ;  Gibbona  ■>.  Dawlej ,  S  Ch.  Caa.  198 ;  Fam- 
plin  V.  Green,  2  Ch.  Caa.  SS ;  Lord  Winchelaea  v.  Duke  of  Noifolk,  2  Cb. 
R.  367 ;  3  Fonbl.  Eq.  B.  4,  ch.  1  ^  3 ;  Digby  v.  Cornwallis,  3  Ch.  R.  7S ; 
Petit  V.  Smith,  1  P.  Wai.  7 ;  1  Madd.  Ch.  Pr.  467. 
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cases  of  distribution,  from  their  supposed  inability  to 
do  entire  justice.  ^ 

§  543.  For  a  great  length  of  time,  the  usual  resort 
has  been  to  the  Court  of  Chancery,  to  settle  the  admi- 
nistration of  estates ;  so  that,  practically  speaking,  in 
cases  of  any  complication  or  difficulty,  it^  has  acquired 
almost  aa  exclusive  jurisdiction.  In  many  cases,  in- 
deed, besides  those,  which  hare  been  already  mentioned, 
it  is  impossible  for  any  other  Court  than  a  Court  of 
Equity  to  administer  full  and  satisfactory  justice  among 
all  the  parties  in  interest ;  and  especially,  where  equi- 
table assets  are  to  be  administered,  or  the  assets  are  to 
be  marshalled ;  as  we  shall  abundantly  see  in  the  fur- 
ther progress  of  these  Commentaries. 

$  544.  The  application  for  aid  and  relief  in  the  ad- 
ministration of  estates  is  sometimes  made  by  the  exe- 
cutor or  administrator  himself,  when  he  finds  the  affurs 
of  his  testator  or  intestate  so  much  iavolved,  that  he 
canuot  safely  administer  the  estate,  except  under  the 
direction  of  a  Court  of  Equity.  In  such  a  case,  it  is 
competent  for  him  to  institute  a  suit  against  the  credi- 
tors generally,  for  the  purpose  of  having  all  their 
claims  adjusted,  and  a  final  decree,  settling  the  order 
and  payment  of  the  assets.'  These  are  sometimes 
called  Bills  of  Conformity  (probably  because  the  exe- 
cutor or  administrator  in  such  case  undertakes  to  con- 
form to  the  decree,  or  the  creditors  are  compelled  by 
the  decree  to   conform   thereto);  and  they  are  not 


>  See  Biuell  v.  Aitell,  8  Tern.  47,  ud  Mr.  RiUhby'a  doU;  1  Eq. 
Abridg.  E.  p.  136,  PI.  S,  3,  4. 

•Com.  Dig.  Ch»ncery,  3  G.  6 ;  Bncde  v.  Alleo,  3  Tern.  37.  See 
Ruah  P.  Hi^^ea,  4  Vet.  jr.,  638,  613 ;  Jiokton  tr.  Leap,  1  Jao.  &  Wftlk. 
931  i  9  FodU.  Eq.  B.  4,  Pu  S,  oh.  S,  ^  4,  now  (u). 
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encouraged,  because  they  h&ve  a  feccleDcy  to  take 
away  the  preference  which  one  creditor  may  gain  orer 
another  by  his  legal  diligence.  Besides ;  it  has  been 
aaid,  that  these  bills  may  be  made  use  of  by  executors 
and  administrators,  to  keep  creditors  out  of  their  money 
longer  than  they  otherwise  would  be.'  However  cor- 
rect these  reasons  may  be  for  a  refusal  to  interfere  in 
ordinary  cases,  involving  no  difficulty,  they  are  not  saf- 
ficient  to  show,  that  the  Court  ought  not  to  interfere  in 
behiilf  of  an  executor,  or  administrator  under  special 
circumstances,  where  injustice  to  himself,  or  injury  to 
the  estate,  may  otherwise  arise.' 

§  545.  A  doubt  has,  indeed,  been  suggested,  whether 
a  bill  can  he  maintained  against  all  the  creditora' 
But,  if  the  bill  is  brought  against  certain  known  credi- 
tors, who  are  proceeding  at  law,  it  may  be  asked,  What 
is  the  difficulty  of  proceeding  in  the  same  way  as  is 
done  as  to  all  creditors,  upon  a  bill  brought  by  one  or 
more  creditors  in  behalf  of  themselves  and  all  other 
creditors  ?  Upon  a  decree  for  the  executor  or  admini»- 
trator  to  account,  all  the  creditors  are,  or  may  be  re- 
quired to  present  and  prove  their  debts  before  the  Mas- 
ter in  the  first  case,  as  they  are  now  required  to  do  in 
the  last  case.  But,  upon  such  a  bill,  brought  by  an 
executor  or  administrator,  the  Court  will  not  interpose, 
by  way  of  injunction,  to  prohibit  creditors  proceeding 
at  law,  until  there  has  been  a  decree  against  the  execu- 
tor or  administrator  to  account  in  that  suit ;  for,  other- 


.  1  Mortice  n.  B*nk  of  England,  Caa.  T«inp.  Talb.  334 ;  Blscknell's 
case,  1  Tem.  153,  1&6  ;  I  Foabl.  Eq.  B.  4,  Pt.  S,  cb.  3,  ^  3,  nota  (u). 
3  Com.  Dig.  Cbaooerj,  3  G.  6. 
>  Rush  i>.  Higga,  4  Ves.  jr.,  638,  643. 
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Tfise,  the  latter  might  without  reason  make  it  a  groimd 
of  undue  delay  of  the  creditors.^ 

$  546.  But  the  more  ordinary  case  of  relief,  sought 
in  Equity  in  cases  of  admiaistration,  is  by  creditors. 
A  creditor  may  file  his  hill  for  payment  of  his  own 
debt,  and  seek  a  discovery  of  assets  for  this  purpose 
only.  If  he  does  so,  and  the  bill  is  sustained,  and  an 
account  is  decreed  to  be  taken,  the  Court  will  upon  the 
footing  of  such  an  account,  proceed  to  make  a  final 
decree  in  favor  of  the  creditor,  without  sending  bim 
back  to  law  for  the  recovery  of  his  debt;  for  this  is  one 
of  the  cases  in  which  a  Court  of  Equity,  being  once  in 
rightful  possession  of  a  cause  for  a  discovery  and 
account,  will  proceed  to  a  final  decree  upon  all  the 
merits.^  Upon  a  bill  thus  brought  by  a  single  creditor 
for  his  own  debt  only,  no  general  account  of  debts  is 
usually  directed  to  be  taken ;  but  the  common  course 
is,  to  direct  an  account  of  the  personal  estate,  and  of 
that  particular  debt,  which  is  ordered  to  be  paid  in  the 
due  course  of  administration.^ 


1  Ibid. 

S  Aitotney-Qeneral  b.  Cornthwaile,  8  Cox,  44,L^ee  McKsyo.  Green, 
3  JohDB.  Ch.  R.  S8  :  Thompson  t>.  Brown,  4  Joha^JR.  619,  630  to  643  ; 
Moniee  v.  Bank  of  England,  Cu.  Temp.  Tilb.  SSO. 

'  A Itorney -General  v.  Cnrnihwaite,  9  Cox,  R.  44;  Morrice  v.  Bank  of 
Englsnd,  Caa.  Temp.  Talb.  217  ;  Anon.  3  Alk.  57S  ;  Ferry  v.  Pbelipa,  10 
Vea.  38.  —Although  tbia  i»  the  usual  couree,  in  the  case  of  a  creditor 
seeking  an  account  and  payment  of  his  own  debt  only ;  it  ia  not,  therefore, 
to  be  conaidered  that  the  Court  itself  ia  sbaolutely  incompetent,  upon  SDch 
a  bill,  to  make  a  mora  general  decree  in  ibe  furm  nf  a  decree  upon  a  gene- 
ral  oieditor'a  bill.  On  the  cuntrary,  acaie  maybe  made  out  upon  the 
auttrei  and  proofs,  which  might  render  it  if  not  indiapensable,  at  leaat 
highly  expedient  fur  the  purputea  of  justice,  to  adopt  the  latter  coane. 
See  Bam.  on  Asset*,  &c.,ch.  24,  $3;  Martin  c.  Martin,  1  Vea.  Q13,  SU  ; 
Shephatd  e.  Kent,  Free.  Ch.  190,  193  ;  S.  C.  3  Tern.  43S ;  Anon.  3  Atk. 
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$  547.  The  more  usual  course,  however,  pursued  iu 
the  case  of  creditors,  is  for  one  or  more  creditors  to  61e 
a  bill  (commonly  called  a  Creditor's  Bill,)  by  and  in 
behalf  of  Lira,  or  themselves,  and  all  other  creditors 
who  shall  come  under  the  decree,  for  an  account  of  the 
assets,  and  a  due  settlement  of  the  estate.^  And  this 
applies  as  well  when  the  party  suing  is  a  creditor 
whose  debt  is  payable  in  preserdi,  as  when  his  debt  is 
due  in  fvturo^  if  it  be  debitum  in  presenti,  solvendum  in 
fidtiro  ;  ^  and  whether  he  has  a  mortgage  or  not."  Bills 
of  this  sort  have  been  allowed  upon  the  mere  principle 
that,  as  executors  and  administrators  have  vast  powers 
of  preference  at  law.  Courts  of  Equity  ought,  upon  the 
principle  that  equality  is  Equity,  to  interpose  upon  the 
application  of  any  creditor  by  such  a  bill,  to  secure  a 
distribution  of  the  assets,  without  preference  to  anyone 
or  more  creditors.*  And,  as  a  decree  in  Equity  is  held 
of  equal  dignity  and  importance  with  a  judgment  at 
law,  a  decree  upon  a  bill  of  this  sort,  being  for  the  bene- 
fit of  all  creditors,  makes  them  all  creditors  by  decree 
upon  an  equality  with  creditors  by  judgment^  so  as  to 
exclude,  from  the  time  of  such  decree,  all  preferences 
in  favot  of  the  latter." 


S79  ;  Perry  v.  Phetips,  10  Ves.  38,  40,  41 ;  Rnsh  d.  Higgs,  4  Tes.  638 ; 
Ttiampson  v.  Brawn,  4  Johns.  Ch.  R.  610,  630,  643,  646. 

1  See  the  cuie  of  The  Ciediiota  of  Sir  Chatlea  Cox,  3  P.  Will.  343. 

3  Whitmuie  e.  Oxbuin,  S  Younga  &  Coll.  (N.  R.)  13,  17. 

3  Greenwood  v.  Firlh,  3  H^re,  R,  341,  note;  Aldridge  v.  Westbrook, 
S  fieav,  R.  138  ;  She;  v.  Rennet,  3  Tounge  Sl  Coll.  (N.  R.)  405  ;  White 
V.  Hillacre,  3  Younge  &  Cull.  597,  609,  610 ;  Stury,  Eq.  Pi.  ^  101,  158. 

*  Rush  u.  HiggB,  4  Ves.  jr.,  638,  6J3  ;  Gilpin  v.  Lnjy  Soulhunplon, 
18  Vea.  409;  Matlin  t).  Mariin,'  1  Vea.  210;  Thompson  e.  Brown,  4 
Johns.  Ch.  R.  610,  630,  643. 

.5  Ibid;  Morrice  o.  Bank  of  England,  Cm.  T.  Talb.  217;  Perry  v. 
Fholipa,  10  Yet.  38,  39,  40  ;  Brooks  v.  Baynolda,  I  Bro.  Ch.  R.  183 ; 
.     t«.  JUR.  —  VOL.  I.  53 
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§  548.  The  usual  decree  in  ihe  case  of  Creditor's 
Bills  against  the  executor  or  administrator  is  (as  it  is 
commonly  phrased)  guod  compvtd,  that  ia  to  say,  it 
directs  the  Master  to  take  the  accounts  between  the 
deceased  and  aU  his  creditors ;  and  to  cause  the  credi- 
tors, upon  doe  public  notice  to  come  before  him  to 
prove  their  debts,  at  a  certain  place,  and  within  a  limit- 
ed period ;  and  it  «lso  directs  the  Master  to  take  an 
account  of  all  the  personal  estate  of  the  deceased  iu  the 
hands  of  the  executor  or  administrator ;  and  the  same 
to  be  applied  in  payment  of  the  debts  and  other 
charges,  in  a  due  course  of  admiiiistration.1  In  all 
cases  of  this  sort,  each  creditor  is  entitled  to  appear 
before  the  Master,  and  may  there,  if  he  chooses,  con- 
test the  claim  of  any  other  creditor,  in  the  same  man- 
ner as  if  it  wero  an  adversary  suit." 

k  548  0.  But  although  the  usual  decree  is  as  above 
stated  upon  a  bill  by  a  creditor  in  behalf  of  himself 
and  all  other  creditors,  this  decree  is  not  applicable, 
(as  it  seems,)  to  cases  where  the  executor  or  adminis- 
trator admits  assets ;  for  he  thereby  admits  himself  lia- 
ble for  the  payment  of  the  debt ;  and  in  such  a  case 
the  plaintiff  may  have  a  decree  for  the  payment  of  his 
own  debt  only,  without  any  decree  for  a  general  ac- 
count; for  the  other  creditors  are  not  pr^udiced  by 


Pttxton  e.  DoDglus,  8  Vea.  030;  Thompson  tr.  Brown,  4  Johns.  Cb.  B. 

6ia. 

1  Van  Heythuysen,  Eq.  Draft.  Tu\e,  Decreet,  p.  6*7  ;  The  Creditors 
of  Sir  Cbailea  Cos,  3  P.  Will,  343 ;  Shappanl  v.  Kent,  Free.  Ch.  100  ; 
S.  C.  2  Vem.  435  ;  Kenyon  e.  Worthington,  9  Dick.  R.  668 ;  Thompaon 
o.  Bro<*ii,  4  Johns.  Ch.  R.  619. 

■  Uwens  t>.  DickeDaao,  1  Ciaig  St,  Fbill.  48,  6fl.  See  as  to  the  fom  of 
a  decree  in  an  administration  anit,  in  case  alt  the  putiee  inleiested  ahonld 
not  be  parties  at  the  hearing,  Fjsk  t>.  Norton,  S  Haie,  B.  3S1. 
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sach  a  decree  for  the  payment  of  the  plainUff's  dehf^ 
under  such  circumstances.^ 

$  549.  As  soon  as  the  decree  to  account  is  made  in 
each  a  salt,  brought  in  behalf  of  all  the  cieditoia,  and 
not  before,  the  executor  or  adminiBtrator  is  entitled  to 
an  injunction  out  of  Chancery,  to  prevent  any  of  the 
creditors  from  suing  him  at  law,  or  proceeding  in  any 
suits  already  commenced,  except  under  the  direction 
and  control  of  the  Court  of  Equity,  where  the  decree 


1  Woodgata  V.  Field,  2  Hare,  R.  211,  313.  Mr.  Vice-Chuioelloi  Wi- 
gTttm  DD  that  ocoasion  a&id  :  "  The  reason  for,  and  the  piinciple  of  tlie 
ntual  foim  of  decree,  tm  stated  in  Owtaa  v.  DickeiuoD,  (Cr.  &  ^.  48,) 
bat  that  reatoaiog  has  no  application  where  asaeta  are  admilled,  for  tfae 
execntor  thereby  makes  hiouelf  liable  to  the  pajment  of  the  debt.  In 
such  a  case,  the  other  creditors  cuinot  be  prejudioed  bj  a  decree  for  pay- 
ment of  the  plaintiff's  debt;  and  the  object  of  tba  apeoial  form  of  tbe 
decree  in  a  oieditots'  sail  fails.  I  enteit^ned  no  doubt  upon  this  point, 
nor  can  I,  apon  inquiry,  find  Ihst  it  was  erer  donbted  in  the  other  branches 
of  the  CoDit  In  efiect,  the  rule  ia  proved  by  the  fact  that  the  creditor 
and  defendant,  the  execalot,  may  settle  the  matter  pending  the  suit,  by 
the  latter  paying  the  debt  and  costs  of  the  snit.  And  it  baa  twice  been 
decided  at  the  Rolls,  that  the  Court  will  order  the  ssme  thing  to  be  done, 
even  when  the  suit  bad  proeeeded  to  a  considerable  extent.  If  then  the 
Coutt  would  compel  a  creditor  to  accept  payment  of  his  debt  when  the 
executor  offers  to  pay  it,  with  the  costs  of  suit,  where  is  the  line  to  be 
drawn,  beyond  whi^  the  plaintiff  cannot  be  allowed  to  have  tbe  excluaiTe 
benefit  of  his  own  enic  I  am  satisfied  that  in  this  ease  there  ongbl  to  be 
a  decree  for  immediate  payment  It  waa  objected,  howeTer,  that  in  Stern- 
dale  D.  Hankinson,  Sir  A.  Hart  said  that,  on  the  filing  of  a  creditor's  bill, 
every  creditor  has  an  inchoate  light  in  the  aait ;  the  meaning  of  that  ex- 
pression is,  that  a  right  then  eommeocea  which  may  indeed  fail,  bat  rasy 
also  be  peifecled  by  decree  ;  and  it  is  not  inaccnntely  called  an  inchoate 
right.  After  the  decree  every  creditor  has  an  inietesi  in  the  suit ;  bat  the 
qaestion  is,  whether  the  plaintiff,  until  decree,  is  not  donUnui  liti»,  ao  that 
he  may  deal  with  the  suit  m  he  pleases.  There  is  nothing  to  prevent 
other  creditors  from  filing  bills  for  a  like  purpose  ;  and  there  is  nothing 
more  common  than  for  several  sails  lo  eiist  together,  and  the  Conn  per- 
mits ibem  to  go  on  together  anlil  a  decree  in  one  of  them  is  obtained]  be- 
cause it  is  possible,  before  the  decree,  that  the  litagiting  oieditor  may  stop 
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JB  passed.'  The  object  of  the  Coart,  under  each  cir- 
cumstaQces,  is  to  compel  all  the  creditors  to  come  in 
and  prove  their  debts  before  the  Master ;  and  to  have 
the  proper  payments  and  discharges  made  under  the 
authority  of  the  Court ;  so  that  the  executor  or  admi- 
nistrator may  not  be  harrassed  by  multiplicity  of  suits, 
or  a  race  of  diligence  be  encouraged  between  different 
creditors,  each  striving  for  an  undue  mastery  and  pre- 
ference.' And  this  action  of  the  Court  presupposes, 
that  all  the  legal  rights  of  every  creditor  and  the  validity 
of  his  debt  may  be,  and,  indeed,  must  be,  determined 
in  Equity,  upon  the  same  principles  as  it  ^ould  be  at 
law.'    But  in  order  to  prevent  any  abuse  of  such  bills. 


>  Morria  v.  BidIc  of  England,  Cu.  Temp.  Ttlb.  217 ;  Martin  v.  Martu, 
1  Vea.su,  312  ;  Perry  ■>.  Pbelip*,  10  Yes.  3S,  30;  Brooks  v.  RejnoldB, 
1  Bra.  Cb.  R.  183,  and  Mr.  Bell's  nole ;  DodrIbb  t>.  Clay,  1  Dick.  B,.  393 ; 
Eenjou  D.  Worthington,  Q  Dick.  R.668  ;  Failon  c.  Douiclae,  B  Ves.SSO; 
Jackson  v.  Leap,  1  Jac.  &  Walk.  331,  and  note;  McKay  n.  Green,  3  Johns. 
Cb.  6S  ;  Buries  v.  Poppleirell,  10  Siot.  R.  SB3.  See  Underwood  e.  Hat- 
too,  5Bea*.  R.  31. 

B  Jeremy  on  £q.  Jarisd.  B.  3,  PL  S,  ch.  S,  p.  538  to  543. 

3  Whiiaker  v.  Wright,  S  Hare,  R.  310.  On  this  occasion  Ur.  Vice- 
Chancellor  Wigram  said,  "  With  leapect  to  the  form  of  a  decree  in  a 
creditors' gait,  —  the  Court  does  not  treat  the  decree  as  conclusive  proof 
of  the  debt.  It  b  clear,  that  it  is  not  so  treated  for  all  parposes  ;  for  any 
other  creditor  may  challenge  the  debt,  Owens  r.  Dickenson  (1  Cr.  &  Pb. 
48)  ;  and  it  is  equally  clear,  thst  in  practice,  the  eieculor  himself  is 
ftUowed  lo  impeach  it.  If,  in  a  case  where  the  plaiuiiS'  sues  on  behalf  of 
himself  and  all  the  other  creditors,  and  the  defendants,  who  represent  the 
eataie,  do  not  admit  assets,  (see  Woodgate  v.  Field,)  it  is  objecred  sl  the 
bearing,  that  the  debt  is  not  well  proved,  —  the  Court  tries  the  question 
only  whelher  there  is  sufficient  proof  upon  which  to  found  a  decree  ;  and 
howevei  clearly  the  debt  may  be  proved  in  the  cause,  the  decree  decides 
nothing  more  ihan  that  the  debt  is  sufficiently  proved  to  entitle  the  plain- 
tiff to  go  into  ibe  Master's  office  ;  and  a  new  case  may  be  made  in  lbs 
Master's  oQice,  and  new  evidence  may  be  there  tendered.  The  real 
question  is,  in  what  way  the  new  case  is  to  be  tried,  or  what  is  (he  course 
lo  be  parsoed  In  ibe  Matter's  office '  The  plaintiff  says  that  the  course 
should  be  the  same  as  at  law,  and  that  be  brings  his  legal  rights  with  him 
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by  connivance  between  an  executor  or  administrator 
and  A  creditor,  it  is  now  a  common  practice  to  grant  an 
injunction  only,  when  the  answer  or  Affidavit  of  the 
execator  or  administrator  states  the  amount  of  the 
assets,  and  upon  the  terms  of  his  bringing  the  assets 
into  Coart,  or  obeying  such  other  order  of  the  Court, 
as  the  circumstances  of  the  case  may  require.'    The 


JDlo  equity  ;  &ad,  aabject  to  some  qnaliSoaiidD,  I  esoDot  lefuse  m;  assent 
to  Ihs  plaintiff's  proposition.  Wlien  s  decree  is  made  in  s  creditor's  suit, 
under  which  all  thq  creditors  ms;  come  in,  this  Conit  will  not  permit  the 
estate  to  be  embanasted  bj  pioceeinhgs  which  might  conflict  with  each 
other,  to  the  prejudice  of  the  executor  or  administrator.  Ferry  v.  Phelips 
(10  Yes.  34) ;  bat  nothing  would  be  moce  nnjast  than  that  the  Court 
shoDld  testraio  the  creditor  from  proceeding  to  enforce  his  righls  at 
law,  except  upon  the  principle  of  allowing  him  to  bring  his  legal  rights 
with  him  into  Iha  office  of  the  Conrt,  which  it  sahstitotes  for  the  proceed- 
inga  at  law,  Dornfoid  v.  Dornford  (IS  Vea-  IST)  ;  Beiriogton  v.  Erana 
(1  Yon.  S76) ;  and  the  ciicnmatance,  that  the  oredilor  la  alao  the  plaintiff 
in  the  suit  in  eqnity,  makes  no  difference  in  that  respect.  The  only  quali- 
AeatioDB  which  now  occnt  to  me  of  the  general  role,  that  a  legal  creditor 
brings  all  his  legal  rights  with  him,  are  founded,  first,  npon  the  circum- 
stance, that,  in  certain  apeclal  cases,  a  conrt  of  eqoily,  in  the  ordinary 
eonne  of  administering  assets,  will  disliuguiah  a  7olnntary  bond  from 
one  given  for  value,  Lady  Cox's  case  (3  F.  Wms.  339) ;  Jones  v.  Powell 
(Eq.  Caa.  Abr.  81,  pi.  Q) ;  Gilham  v.  Locke  (9  Ves.  612) ;  Aasigneea  of 
Gardiner  it.  Shannon  (2  Sch.  &  Lefr.  S28) ;  and,  secondly,  that  in  all 
cases,  this  Court  requires  an  affidavit  of  the  truth  of  the  debt  from  the 
creditor,  which  at  law  is  not  required.  Thia  aSdavit  ia  required  to  extend 
to  the  consideration  of  a  simple-contract  debt,  —  but  not  to  the  oonuder- 
ation  of  bond  or  other  specialty  debts.  'The  third  qualification,  —  If, 
indeed,  there  be  any  other  than  those  which  I  have  mentioned,  —  is  that 
which  is  said  lo  be  introduced  by  tbe  case  of  Rundell  v.  Lord  Bivera 
(Phillips,  B8.)" 

>  Gilpin  p.  Lady  S«nihampt«n,  18  Yes.  469  ;  Clarke  v.  Ormonde,  Jac. 
Rep.  133,  133,  124,  135;  Mitford,  Eq.  Fl.  by  Jeremy,  p.  311.  In  Lee  tr. 
Park,  1  Keen,  R.  7U,  719  to  721,  Lord  Langdale  (Master  of  the  Kolts) 
went  into  an  elaborate  examination  of  the  doctrine  on  this  aabject,  and 
refused  to  stay  the  execnlion  of  a  creditor  who  had  obtained  a  jndgment 
before  the  decree  to  account  in  Chaooery.  Although  it  is  long, -yet  it 
girea  so  fall  an  account  of  tbe  history,  progress,  and  present  state  of  the 
jariadiclion,  that  it  seems  proper  to  be  here  ginn  at  large.     "  It  has  been 
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Bame  remedial  justice  is  applied,  ivhere  the  applica- 
tioD,  instead  of  being  made  by  creditors,  is  made  by 
3  or  tnatees.' 


argued,''  njt  he,  "  thtt,  io  cases  of  Ihia  nsiare,  the  Court  paja  no  regard 
to  the  qaeatioD,  nheiber  the  decree  oi  judgment  has  prioihf  in  time,  but 
eoDsidere  oplj  the  quality  of  the  judgment,  and  that  ihe  judgment  in  ihb 
case  being  a  judgment  lo  recover  de  bonis  lettatorii,  the  executora  are,  as 
of  course,  entitled  to  restraie  Ihe  judgment  creditois  from  issuing  eiecn- 
tion.  I  do  not  secede  to  that  argument.  The  jurisdiction  in  these  ease> 
was  first  established  npon  questions  which  arose  between  jadgments  at 
law  and  decrees  in  Eqaii;,  Tor  pajfrnent  of  ascertaioed  debts  out  of  ihe 
anets.  It  naa  determined,  Ibal  such  decrees  and  such  judgments  were,  id 
the  administration  of  legal  assets,  1^  be  considered  of  equal  value,  and 
that  the  one  which  was  prior  in  time  (whether  decree  or  jadgioent,) 
should  be  first  satisfied  out  of  the  assets.  Morrice  c.  The  Bank  of  Eng- 
land, Cas.  Temp.  Talb.  317  ;  S.  C.  more  fullj,  3  Swanst  675,  and  2  Bro. 
P.  C.  165,  edit.  Toml. ;  Maitin  v.  Martin,  1  Ves.  sen.,  Zll.  Id  the  be- 
ginning, a  judgment,  obtained  af^et  a  decree  qaod  cotnpuM,  (oot  being  a 
decree  for  payment  of  an  ascertained  sum  out  of  the  assets,)  was  preferred. 
Perrcrs  v.  Shirley,  cited  10  Ves.  39.  But  subsequently,  Lord  Tbailow 
put  the  jurisdiction  on  this  ;  —  that  the  Court,  having  decreed  an  acconnl 
of  debts  and  assets,  and  ordered  payment  in  a  due  course  of  administration, 
mast  be  considered  to  have  taken  the  fond  into  his  own  hands,  and  could 
Dot  suffer  its  decree  to  be  rendered  nugatory  by  altering  the  course  of 
administration,  but  ought  to  protect  the  executor  in  obeying  its  decrees. 
And,  he,  therefore,  granted  injunctions  to  restrain  proceedings  at  law  allei 
a  decree  quod  computet.  Kenyon  v.  Worthington,  2  Dick.  668.  And,  a« 
it  was  the  practice  in  creditors'  suits,  for  the  plaintifF,  suing  for  himself 
and  others,  to  proTc  his  own  debt  prior  to  the  hearing,  there  was,  perhaps, 
Dot  much  difficulty  in  considering  a  decree  for  the  administralion  of  assets 
in  such  a  suit,  as  in  the  nature  of  a  judgment  for  all  the  oredilors.  Bat 
Lord  Thutlow,  acting  on  the  principle  to  which  he  attributed  the  juris- 
diction, gave  the  like  aothority  to  a  decree  quod  compvlel,  which  waa 
obtaioed  in  a  suit,  instituted  by  the  trustees  under  a  testator's  will,  and  to 
which  no  creditor  was  a  party  ;  Brooks  e.  Reynolds,  1  Bio.  C.  C.  183.  It 
was,  howsTer,  contended,  that  the  creditor  was  not  to  be  deprived  of  ihs 
beneSt  of  a  judgment,  which  he  had  obtained  prior  to  the  decree  ;  Goate 
e.  Fryer,  2  Coi,  301  ;  Largan  v.  Bawen,  1  Sch.  &  Lefr.  396.  Id  the 
ease  of  Paxton  v.  Douglas,  (S  Ves.  620,)  the  creditor  had  obtained  an 
interlocutory  judgment,  prior  to  the  application  for  an  injunction.  What 
waa  the  slate  of  the  proceeding  at  law,  at  the  date  of  the  decree,  is  not 

1  Perry  t).  Phelips,  10  Ves.  38;  Brooks  t>.  Reyoolds,  1  Bro.  Ch.  B. 
1B3;  Jackson  i;.  Leap,  1  Jack.  &.  Walker,  S31,  and  note. 
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I  §  550.  The  consideratiooa  already  mentioned  apply 
to  cases,  where  the  assets  are  purely  of  a  legal  nature ; 
and  no  peculiar  circumstances  require  the  interposition 


silted;  and  no  qnettion  ooihe  subject  appeantohsre  been CEUsed.  lasoiDO 
subsequent  cues,  where  the  decree  had  priority  in  point  of  lime,  a  ques- 
tion was  raised,  whether  the  executor,  bj  improper  pleading,  ot  bj  con- 
feaaing  judgment,  did  not  lose  his  right  to  he  piotecled  by  an  injunclion  ; 
and,  upon  these  cases  it  has  bseo  conaidered,  that  if  the  executor  so 
pleaded  as  to  entitle  the  ciediior,  plaintiff  at  Ian,  to  it  judgmenti-to  tecorer 
his  demand  dc  bonis  propriis,  (his  Court  could  not  restrain  (he  eieeutiou ; 
Brook  V.  Skinnei,  2  Mer.  481,  a.  \  Terreweat  v.  Fealherby,  3  Mer.  480  ; 
Drewry  v.  Thacker,  3  Snanat.  529;  Clarke  u.  Lord  Ormonde,  Jac  108; 
Lord  t>.  Wotmleighton,  Jac.  148.  In  the  caee?  of  Price  v.  Evaoe,  (4  Sim. 
514,)  and  Kent  c.  Pickering,  (5  Sim.  56S,)  the  Vice- Chancel! or  granted 
injunctions,  which  only  restrained  the  creditor  from  taking  out  execution 
against  the  assets  of  the  inteaiBte  or  testator,  fiui  it  has  been  held,  that 
Buffering  judgment  to  go  by  derault,  or  putting  in  pleas  considered  lalse, 
if  done  merely  for  the  purpose  of  gaining  time  to  apply  to  thia  Court,  did 
Dot  deprive  the  executor  of  hia  right  to  prutecUon ;  Dyer  v.  Kearsley, 
9  Mer.  4S3,  n.';  Fielden  v.  Fielden,  1  Siin.  &  Stu.  235.  In  a  naeful  work 
on  the  Law  of  Executors,  (Williams's  Law  of  Kxecutora,  1161,)  it  has 
been  observed,  thai  in  the  consideration  of  some  of  these  cases,  some  mis- 
conception seems  to  have  prevailed  respecting  the  eSecl  of  the  executor's 
pleas,  and  of  the  judgment  against  him  ;  and  considering  what  in  the 
argument  of  ibis  case  has  been  called  the  rjualityof  the  judgment,  itseerna 
proper  to  notice,  that  a  judgment  against  an  eiecnior,  whether  by  default 
or  on  demurrer,  or  upon  verdict  on  any  plea  pleaded,  except  a  general  or 
special  plent  adminislravit,  is  conclusive  upon  him,  that  he  baa  assets  to 
answer  the  demand ;  Leonard  v.  Simpson,  2  Bing.  N.  C.  176 ;  Palmer  v. 
Waller,  1  Meea.  Ac  Wei.  68Q.  If  the  action  can  only  be  supported  against 
him  in  his  charaolet  of  executor,  and  he  pleads  any  plea  which  admits 
that  he  has  acted  as  auch  (except  a  release  to  himself,)  the  judgment 
against  him  is,  Uiat  the  plaintiff  do  recover  the  debt  and  costs,  to  be  levied 
out  of  the  assets  of  the  testator,  if  the  defendant  have  so  much ;  but  if 
not,  then  the  costs  eat  of  the  defendant's  own  goods.  Such  ts  the  form 
of  the  judgment,  where  the  defendant  has  pleaded  non  est  facl'um  tettatorit, 
non  asaumpiil,  or  release  to  the  teatator,  although  all  of  Iheae  pleaa  are 
held  to  admit  assets.  But,  upon  a  subsequent  delicieDCj  of  aasets,  the 
executor  baa  to  pay  out  of  hia  own  goods,  because  in  law,  ihe  judgment 
is  held  la  be  a  proof  ihat  he  had  asaela  to  satisfy  it.  •Upon  ihe  sheriff's 
return  of  nuUa  bona,  the  plaintiff  may  laaue  a  tcire  facba,  or  bring  an 
action  of  debt  on  the  judgment,  saggealiog  a  devattavit.    In  the  proceed- 
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of  Courts  of  Equity,  except  those  appertamiog  to  the 
necessity  of  taking  an  account,  and  having  a  discovery. 


iogs  on  ihe  scire  facial,  the  plaialiff  bas  not  lo  prove  that  the  ezecntor  hu 
property  of  Ihe  lesiaiOT  in  hb  handa;  and  in  the  action  the  eiecutot  can- 

not  plead  plene  adminutravit,  but  only  deny  the  decaslacit ;  and  of  that 
the  judgment  against  him  and  the  sheriff's  lelutn  of  imUa  bona  are  en- 
dence  ;  and  in  bis  action  the  ciedilor  obtains  judgment  to  Tecover  hia 
iesa&ai  de  bonis  propriis.  The  easB  of  Drewry  u.  Thacker,  (3  Swanst. 
6Sg,)  is,  aa  far  as  1  am  aware,  the  oalf  case  in  which  the  executor  has 
been  in  any  degree  piolected  against  execution  upon  a.  judgment  obtained 
prior  lo  the  decree.  The  ad  minis tralrii,  in  that  case,  had  given  cognovilt 
to  Stanley  and  Lucas,  two  bond  creditors,  with  stay  of  execution,  if  pay- 
ment na«  made  by  instalmcnlj  at  certain  limes.  After  default  had  been 
made,  a  decree  for  administration  was  obtained,  and,  after  the  plaintiff  at 
law  had  notice  of  the  decree,  the  sheritf  look  the  intestate's  goods,  in  the 
hands  of  the  adminislratrij,  in  execution.  The  Vice-Chancellor,  Sir 
John  Leach,  ordered  the  sheriff  lo  restore  the  goods  on  payment  of  costs  : 
and  further,  that  if,  upon  the  administration  of  the  estate  by  the  Court, 
there  should  be  a  deHciency  of  assets  io  pay  Stanley  and  Lucas  in  full, 
they  were  to  be  at  liberty  to  proceed  at  law  against  the  administratrix,  aa 
if  ihe  sherifl'  had  returned  nulki  bona  praler  the  sura  received  by  Stanley 
and  Lucas  upon  the  administration  of  the  assets  in  this  case,  she  by  her 
counsel,  uiidertaking  not  to  dispute  the  suggestion  of  such  return  in  the 
writ  at  law.  Now,  Lord  Eldon,  very  recently  before  the  dale  of  this  order, 
in  the  case  of  Terrewest  v.  Fcatherby,  had  observed,  ■  That  the  creditor's 
judgment  would  be  of  no  service  lo  him,  if  he  were  delayed  here,  until  it 
could  be  ascertained  whether  there  mere  assets  of  the  testator  lo  answer 
his  demand,  which  might  not  be  till  after  all  chance  of  recovering  agaiusi 
the  executor  de  lionia projinis  was  entirely  gone.'  The  order  of  the  Yice- 
Chancellor  in  Drewry  v.  Thacker,  did,  however,  so  delay  the  creditor,  and 
on  a  iDOlion  before  Lord  Eldon,  to  discharge  the  order,  he  seems  lo  have 
found  considerable  diffLcully  in  ilculing  with  it.  Ho  clearly  considered,  that 
if  Ihe  administratrix  was  liable  at  law,  she  was  liable  to  a  greater  extent 
than  she  was  left  by  the  Vice-Chancellor's  order ;  and  thai  there  had  been  no 
instance,  where  the  proceedings  at  hw  had  been  restrained  after  judgment  (fe 
huiiii  U'tlaf/trit,  and  fi  mm  d<  btmi.i  jiniju-ii.^  of  an  executor,  and  execution 
issued,  on  a  decree  subsequently  obtained  for  an  administration  of  the  assets ; 
jnd  he  said,  that  his  memory  furnished  him  with  the  recollection  of  no  case, 
in  which  the  Court  had  interposed,  as  in  the  Vice-Chancellor's  order, 
namely,  by  restraining  ihe  proceedings  at  law  for  a  time,  but  considering 
those  proceedings  elTectual  for  some  purposes,  to  be  carried  inio  execution 
at  a  future  time,  when  the  fruits  to  be  collected  from  Ihem  had  been  ascer- 
tained by  the  result  of  certain  jirooeedings   in  Equity.     In  ihe  result  he 
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and  decreeing  a  final  settlement  of  the  estate.  But,  in 
a  great  variety  of  cases,  the  jurisdiction  of  Courts  of 
Equity  becomes  indispensable,  from  the  fact,  that  no 
other  courts  possess  any  adequate  jurisdiction  to  reach 
the  entire  merits,  or  dispose  of  the  entire  merits.  This 
must  necessarily  be  the  case,  where  there  are  equitable 
assets,  as  well  as  legal  assetf,  and,  also,  where  the  assets 
are  required  to  he  marshalled,  in  order  to  a  full  and  per- 
fect administration  of  the  estate,  and  to  prevent  any 
creditor,  legatee  or  distributee,  from  being  deprived  of 
his  own  proper  benefit  by  reason  of  any  prior  claims 
which  bbstrnct  it. 

§  551.  And,  first,  in  relation  to  equitable  assets. 
That  portion  only  of  the  assets  of  the  deceased  party 
are  deemed  legal  assets,  which  by  law  are  directly  liable, 
in  the  hands  of  his  executor  or  administrator,  to  the 
payment  of  debts  and  legacies.'  It  is  not  within  the 
design  of  these  Commentaries  to  enter  into  a  minute 
examination  of  what  are  deemed  legal  assets.  But, 
generally  speaking,  they  are  such  as  can  be  reached  in 
the  hands  of  an  executor  or  administrator  by  a  suit  at 


made  no  ordet  upon  the  motion  before  bim  ;  so  that  the  order  of  the  Vice- 

Chancellor  was  in  eSeel  \eh  undisiuibed,  but  under  citcumsianceB  which 
prevent  it  from  being  legirded  as  an  authorilj.  In  the  subsequent  case 
of  Ckrke  o.  Lord  Ormonde,  (Jac.  108,)  in  which  the  point  wae  not  raised, 
Lord  Eldon  is  reported  la  liave  said,  that  even  if  a  creditor  has  ^nl  a  judg- 
tnenl  befure  a  decree,  though  he  may  come  in  and  prove  as  such,  he  moat 
not  lake  out  eiceculion  ;  and  in  reference  to  the  conduct  of  the  parliee, 
and  perhaps  to  the  nature  of  Ihe  claim,  there  ma;  be  such  cases ;  bot 
such  is  not  the  ordinary  rule."    See,  also,  Banken  v.  Harwoud,  5  Hare, 

R.  215. 

t  1  Mad.  Ch.  Pr.  473 ;  Bam  on  A»et8,  ch.  8,  p.  143 ;  Id.  ch.37,  p.  317 ; 
3  Wooddeson,  Lect.  SB,  p.  4Sa  lo  4B8.  See  in  (he  English  Law  Mag.  for 
Feb,  1844,  p.  2T,  a  dissertatioo  on  what  constitutes  (he  true  disiinotion 
and  test  between  legal  and  equitable  aasels.  See  3  While  &  Tudur's  Eq. 
Lead,  Cases,  p.  7S  and  note. 
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law  against  him,  either  by  a  common  judgment^  or  by 
a  judgment  upon  a  devastavit  against  him  personally.^ 
But  it  is  perhaps,  more  accurate  to  say,  that  legal  assets 
are  such  as  come  into  the  hands  and  power  of  an  exe- 
cutor or  administrator,  or  such  as  he  is  intrusted  with 
"by  law,  virtute  officii,  to  dispose  of  in  the  course  of  ad- 
ministration.' In  other  words,  whatever  an  executor 
or  administrator  takes,  qua  executor  or  administrator,  or 
in  respect  to  his  office,  is  to  be  considered  as  legal 
assets." 

§  552.  E(^uitab1e  assets  are,  on  the  other  hand,  all 
assets  which  are  chargeable  with  the  payment  of  debts 
or  legacies  in  Equity ;  and  which  do  not  fall  under  the 
description  of  legal  assets.  They  are  called  equitable 
assets,  because,  in  obtaining  payment  out  of  them,  they 
can  be  reached  only  by  the  aid  and  instrumentality  of 


1  See  Farres  ir.  Newnham,  4  T.  Eep.  621  ;.  Whale  v.  Booth,  4  T,  Bep. 
6S5,note;  S.C.4Doug.  R,  36. — lu  some  caaes,  it  is  necessary  lo  go 
into  a  Court  of  Equity,  to  enforce  payment  out  of  wliat  are  properly  legal 
assets.  Thus,  for  instance,  if  there  should  ba  a  lease  for  years,  or  a  bond 
debt,  or  an  annuity  in  a  trustee's  name,  belonging  to  ihe  deceased,  there, 
although  a  creditor  could  not  come  at  it  nilhout  the  aid  of  a  Court  of 
Equity  ;  yet  the  assets  would  be  tre:Lte(l  aa  legal  assets,  and  should  be 
applied  in  the  course  of  admiiiiatraiion  as  such.  Wilson  r.  Fieldinp,  3 
Vern.  R.  7G3  ;  The  case  of  Sir  Charles  Cox's  Creditor's,  2  P.  Will,  342, 
313;  2Fonbl.  Eq.B.  4,  Pi.  2,  ch.  2,  ^  1,  note  (/).  So  a  tertn  of  years, 
liken  in  the  name  of  A,  in  trust  fur  B,  is  legal  assets,  nllhough  recover- 
able in  Equity  only.  Ibid.;  3P.  Will.  343,  343,  and  Mr.  Cos's  note  (2); 
Harlwell  o.  Chillers,  Ambler,  R.  30S,  and  Mr.  Blunt's  note.  By  ihe 
Statute  of  Charles  II.,  ch.  3,  the  trusts  of  an  inheritance  in  land  are  liable 
for  the  payment  of  bond  debts,  which  make  such  trust  estates  legal  assets 
although  they  can  be  enforced  only  in  Kquiiy.  See  2  Freeman,  Hep.  150, 
0.  130  ;  2  Fonb!.  Eq.  B,  4,  Pt.  2,  oh.  ■>,  ^  1,  note  {/) ;  Moses  v.  Murga- 
tioyd,  1  Johns.  Ch.  R.  1 19,  130. 

«  2  Fonb!.  Eq.B.4,  Pt.  2,ch.  2,  ^  I  ;  Bic.  Abrldg'.  Ext  ciUnrs  and  Ad- 
min hlraUin,  H.;  3  Wooddes.  Led,  59,  p.  481  to  4S3. 

3  2  Fonbl.  Eq.  B.  4,  Pt.  2,  ch.  2,  J  1,  and  note  (c)  ;  Deg  v.  Peg,  2  P. 
Will.  41C,  and  Mr.  Cok's  note. 
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'  a  Court  of  Equity.]  They  are  also  called  equitable  for 
another  reason ;  and  that  is,  that  the  rules  of  distribu- 
tion by  which  they  are  governed,  are  different  from 
those  of  the  distribation  of  legal  assets.  In  general 
it  may  be  said,  that  equitable  assets  are  of  two  kinds ; 
the  first  is,  where  assets  are  created  such  by  the  intent 
of  the  party ;  the  second  is,  where  they  result  from 
the  nature  of  the  estate  made  chargeable.  Thus,  for 
instance,  if  a  testator  devises  land  to  trustees,  to  sell 
for  the  payment  of  debts,  the  assets  resulting  from  the 
execution  of  the  trust,  are  equitable  assets  upon  the 
plain  intent  of  tlte  testator,  notwithstanding  the  trus- 
tees are  also  made  his  executors,  for,  by  directing  the 
sale  to  be  for  the  payment  of  debts  generally,  he  ex- 
cludes all  preferences,  and  the  property  would  not 
otherwise  be  liable  to  the  payment  of  simple  contract 
debts,^  The  same  principle  applies,  if  the  testator 
merely  charges  his  lands  with  the  payment  of  his 
debts.^  On  the  other  hand,  if  the  estate  be  of  an  equi- 
table nature,  and  be  chargeable  with  debts,  the  fund 
is  to  be  deemed  equitable  assets,  unless  by  some  statute 
it  is  expressly  made  legal  assets ;  for  it  cannot  be 
reached  except  through  the  instrumentality  of  a  Court 

'  of  Equity.*    And  it  may  be  laid  down  as  a  general 


>  2  Fonbl.  Eq.  B.  4,  Pi.  S,  cb.  2,  ^  1,  aod  nolea  (e),  (/),  (g)  ;  WUson 
V.  FieldiDg,  9  Vom.  763;  GoU  v.  Atkinoon,  Willea,  R.  593,  634  ;  I  Madd. 
Ch.  Fr.  473 ;  Ram  od  AueU,  cfa.  37,  p.  317 ;  3  Wooddea.  Leet.  Sft,  p. 
4S6,  4B7. 

■  Lewin  V.  Oakler,  3  Atk.  SO  ,-  Newton  v.  Bennel,  1  Bro.  Ch.  R.  136 ; 
SUk  V.  Prime,  iBro.  Ch.  R.  139,  note;  B&iley  t>.  EUna,  7  Yea.  319; 
Shiphud  8.  Lntwidge,  B  Ves.  3S,  30;  BeoUon  e.  Letoj,  4  Jobna.  Cb.  R. 
661 ;  Clajr  v.  Willia,  1  B.  &  Creaaw.  304 ;  Barker  v.  Hay,  0  B.  & 
Cieaaw.  469. 

)  Riid. 

*  S  FoBbl.  Eq.  B.  4,  Ft.  S,  ch.  S,  ^  1,  nol«  (g). 
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prmciple,  that  every  thing  is  considered  as  equitable 
assets,  which  the  debtor  has  made  subject  to  his  debts 
generally,  and  which,  without  his  act,  would  not  have 
been  subject  to  the  payment  of  his  debts  generally.' 

S  552  a.  Wherever  real  estate  is  by  statute  made  lia- 
ble for  the  payment  of  the  debts  of  the  deceased,  there 
it  constitutes  legal  assets."  But,  notwithstanding  such 
provision,  if  the  testator  should  by  his  will  charge  his 
real  estate  with  bis  debt,  there  the  real  estate  so  charge 
ed  would  be  equitable  assets.' 

5  553.  In  the  course  of  the  administration  of  assets. 
Courts  of  Equity  follow  the  same  rules  in  regard  to 
legal  assets,  which  are  adopted  by  Courts  of  Law ;  and 
give  the  same  priority  to  the  different  classes  of  credi- 
tors, which  is  enjoyed  at  law ;  thus  maintaining  a  prac- 
tical exposition  of  the  maxim,  jEquitas  sequUur  legem.* 
-In  the  like  manner.  Courts  of  Equity  recognize  and 
enforce  all  antecedent  liens,  claims,  and  charges  in  rem, 


>  3  Fonbl.  Eq.  B.  4.  Ft.  3,  eh.  3,  $  1,  note  (e) ;  Bam  on  Asseis,  ch.  17, 
p.  317.  — In  Silk  V.  Piime,  1  Prime,  1  Bro.  Ch.  R.  138,  note.  Lord  Cam- 
den took  DOtice  of  the  earljr  cimb,  which  had  decided,  that  where  land  is 
devised  10  be  suld  bjr  execulorB,  qrta  executors,  or  devised  to  execalora, 
qua  exeeutoiB,  to  be  sold  for  payment  of  deble,  the  assets  were  purelj 
legal  (Co.  Lilt.  IIS  i>,  113  a)  ;  and  he  added,  "  I  can  hardly  tiow  suggest 
a  case  where  the  assets  would  be  legal,  but  where  the  executor  has  a 
naked  power  to  sell,  qua  executor."  See,  also,  Girling  v.  Lee,  1  Vern. 
R.  63,  and  Raiihbji'B  notes.  It  is  questionable,  whether,  even  in  this 
latlei  case,  the  assets  would  now  be  held  to  be  legal.  See  Barker  v.  May, 
fi  B.  &  Cressw.  489,  \S3  ;  Paschall  v.  Ketterich,  Dyer,  R.  151  b ;  Anon. 
Dyer,  R.  264  h ;  Bac.  Abridg.  Legacy,  M. ;  2  Fonbl.  Eq.  B.  i,  Pt.  S,  ch. 
2,  ^  1,  note  (e)  ;  Deg  v.  Deg,  2  P.  Vifill.  416,  Cox's  note. 

9  Goodchild  t.  Ferret,  5  Best.  R.  398. 

3  Charlton  v.  Wright,  13  Simons,  B.  2T4. 

«  See  3  Fonbl.  Eq.  B.  4,  Pt.  2,  ch.  3,  ^  1,  S  ;  Wride  v.  Clarke,  1  Dick. 
B.  382  ;  Averell  c.  Loucks,  6  BarbouT,  S.  C.  R.  47S ;  Morrice  ir.  Bank 
of  England,  Cas.  Temp.  Talb.  220,  221. 
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existing  upon  the  property  according  to  their  priori- 
ties; whetiier  these  charges  are  of  a  legal,  or  of  an 
equitable  nature,  and  irhether  the  assets  are  legal  or 
equitable.^ 

§  654.  Bat  in  regard  to  equitable  assets,  (subject  to 
the  exception  already  stated,)  Courts  of  Equity  in  the 
actual  administration  of  them,  adopt  very  different 
roles  from  those  adopted  in  Courts  of  Law  in  the  ad- 
ministration of  legal  assets.  Thus,  in  Equity,  it  is  a 
general  rule  that  equitable  assets  shall  be  distributed 
equally,  and  pari  pasm,  among  all  the  creditors,  with- 
out any  reference  to  the  priority  or  dignity  of  the 
debts ;  for  Courts  of  Equity  regard  all  debts  ia  con- 
science as  equal yure  naturaU,  and  equaUy  entitled  to  be 
paid ;  and  here  they  follow  Uieir  own  favorite  maxim 
that  equality  is  Equity;  ^gwicu  est  quaat  aquoHtaa.^ 
And  if  the  fund  falls  short,  all  the  creditors  are  re- 
quired to  abate  in  proportion.^ 

§  655,  It  frequently  happens,  also,  that  lands  and 
other  property,  not  strictly  legal  assets,  are  charged 
not  only  with  the  payment  of  debts,  but  also  with  the 
payment  of  legacies.    In  that  case,  all  the  legatees 


1  Freemuult  e.  Dedire,  1  P.  Will.  439  ;  Finch  o.  Eail  of  ^f  inchelsra, 
1  F.  Will.  Srr,  878;  fiargh  «.  Fraooia,  t  Eq.  Abridg.  330,  PI.  1;  Giil- 
iog  tt.  Lm,  1  Vein.  63,  and  Raiihb;'a  notea ;  Plnnket  c  Penson,  9  Atk. 
SOO ;  Pop6  t>.  Qwinn,  8  Vei.  38,  note ;  Morgan  v.  Sheinrd,  I  Ystii.  373 ; 
Cole  t>.  Warden,  1  Vera.  410,  and  note;  V/'ilaon  t>.  Fleldiag,  S  Yen). 
763,  764 ;  Folr'a  caae,  S  Freero.  B.  40 ;  Wride  v.  Clarke,  1  Di<^  B. 
38! ;  Sharps  e.  Earl  of  Scarboroagh,  4  Vea.  538. 

S  Co.  Litt.  24 ;  Uixam  e.  Witham,  1  Caa.  Ch.  348  ;  Gott  v.  Atkinson, 
Willea,  R.  631 ;  Turner  c  Turner,  1  Jao.  &  Walk.  45  ;  Creditaia  of  Sir 
Chailea  Cox,  3  F.  Will.  343,344;  Deg  v.  Deg,  3  F.  Will.  413,416; 
Wride  o.  Clarke,  1  Diok.  383  ;  Hoirioe  v.  Bank  of  England,  Cat,  Temp. 
Talb.  220;  Wilton  tt.  Paul,  8  Sim.  R.  S3. 

9  Hizam  ».  Withani,  1  Freem.  R.  801 ;  S.  C.  1  Ch.  Caa.  248 ;  Deg  v. 
Deg,  3  P.  Will.  413;  Wride  t>.  Clarke,  1  Dick.  383;  Fal;'a  o*ae,  3 
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take,  paripatsu  ;  and  if  the  equitable  assets  (after  pay- 
meat  of  ttie  debts)  are-  not  eufficient  to  pay  all  the 
legacies,  the  legatees  are  all  reqaired  to  abate  in  pro- 
portion, unless  some  priority  is  specially  given  by  the 
testator  to  particular  legatees ;  for,  primd  facie,  the 
testator  must  be  presumed  to  inteod  that  all  his  lega- 
cies shall  be  equally  paid.'  But,  suppose  the  case  to 
be,  that  the  equitable  assets  are  sufficient  to  pay  all  the 
debts ;  but,  after  such  payment,  not  sufficient  to  pay 
any  of  the  legacies ;  and  the  property  is  charged  with 
the  payment  of  both  debts  and  legacies.  Jn  such  a 
conflict  of  rights,  the  question  must  arise,  whether  the 
creditors  and  legatees  are  to  share  in  proportion,  pari 
passu  ;  or  the  creditors  are  to  enjoy  a  priority  of  satis- 
faction out  of  the  equitable  assets.  This  was  formerly 
a  matter  of  no  inconsiderable  doubt ;  and  it  was  con- 
tended with  much  apparent  strength  of  reasoning  that, 
as  both  creditors  and  legatees,  in  such  a  case,  take  out 
of  the  fund  by  the  bounty  of  the  testator,  and  not  of 
strict  right,  they  ought  to  share  in  proportion,  pari 
passu.  After  some  struggle  in  the  Courts  of  Equity 
upon  this  point,'  it  is  at  length  settled  that,  although 

Freem.  i9;  Woolstonecroft  v.  LonR,  2  Freero.  B.  175;  8.  C-  8  Eq. 
Abridg.  4V);  1  Cbs.  Cb.  S2;  3  Ch.  Rep.  13.  — TheCiTJl  Law.  Iiko  tha 
Cornmon  Law,  had  dilfeieni  citaaes  of  debu,  to  which  ia  ana«zed  different 
prLvilepea,  or  piioriliea,  founded,  indeed,  npuo  piinciple*  more  general  and 
mure  Buund  iban  thoee  of  the  Common  Laiv,  in  it*  claMificatiun.  There 
vere  in  the  Ciiil  Law  lhree«rder«  of  credilora.  (1.)  Thoae  who  go  be- 
fore all  oihera,  and  take  priorlly  Bmong  themaeKea  according  id  the  djs- 
tincliona  of  their  prifile^es.  (3.)  Thoaa  who  baie  ronrtgagen,  and  tank 
After  the  ptiTileged  creditnri  aecoiding  to  the  daiea  of  their  respective 
noilgages.  (3.)  Those  who  are  ereditora  b;  bonda,'or  others  »  bo  have 
oolf  personal  actiona,  (Ihe  two  first  have  Ueng  or  privilegea,  in  rvm.)  and 
who  cume  in  lherefi>re,  together,  and  share  equally  in  proportion  to  tbeit 
debts.     1  Dumat,  B.  3,  tit.  1,  ^  S,  and  eapeciall;,  art.  34. 

»  BtowD  c.  Brown,  1  Keen,  R.  278. 

9  See  Anon.  S  Vera.  133;  Hizam  v.  Wilhacn,  1  Cas.  Cb.  348;  S.  C. 
1  Fieem.  R.  305 ;  Anon.  3  Tern.  40S ;  Walker  v.  Meager,  S  F.  Will.  550. 
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as  between  themselves,  in  regard  to  equitable  assets, 
the  creditors  are  all  equal,  and  are  to  share  ia  propor- 
tion, pari  patsu ;  yet,  as  between  them  and  legatees, 
the  creditors  are  entitled  to  a  priority  and  preference  j 
and  that  legatees  are  to  take  nothing  antil  the  debts 
are  all  paid. 

$  556.  The  ground  of  this  decision  is,  that  it  is  the 
duty  of  evecy  man  to  bo  just,  before  he  is  generous; 
and  no  one  can  well  doubt  the  moral  obligation  of 
every  man  to  provide  for  the  payment  of  all  his  debts. 
The  presumption,  therefore,  in  the  absence  of  all  other 
words,  showing  a  diflerent  intent,  (which  intent  would 
in  such  a  case  still  prevail,)  is,  that  a  testator  means  to 
provide  first,  for  the  discharge  of  his  moral  duties,  and 
Dext,  for  the  objects  of  his  bounty,  and  not  to  confound 
the  one  with  the  other.  For,  otherwise,  the  testator 
would,  in  truth,  and  m  foro  eomcieniiee,  be  disposing  of 
another's  debt,  and  not  making  gifts  uSra  as  aHemmi} 
The  good  sense  of  this  latter  reasoning  can  scarcely 
escape  observation.  It  proceeds  upon  the  just  and  be- 
nignant interpretation  of  the  intention  of  the  party  to 
fulfil  his  moral  obligations  in  the  just  order,  which  nat- 
ural law  would  assigQ  to  them. 

If^  557.  In  cases  where  the  assets  are  partly  legal, 
and  partly  equitable,  Courts  of  Equity  will  not  interfere 
to  take  away  the  legal  preference  of  any  creditors  to 
the  legal  assets.  But,  if  any  creditor  has  been  partly 
paid  out  of  the  legal  assets  by  insisting  on  his  prefer- 
ence, and  he  seeks  satisfaction  of  the  residue  of  his 


1  Hixam  V.  Wiiham,  1  C*b.  Ch.  398  ;  S.  C.  1  Fraem.  R.  305;  Walker 
V.  Meiger,  3  F.  Will.  561,  662  ;  S.  C.  MoMlejr,  R.  204 ;  PeiK  v.  Bruen, 
died  ibid;  Gresves  v.  Powell,  S  Vein.  B.  248,  and  Mr.  R&iihbjr'e  note 
(S)  ;  1  £q.  Abtidg.  141,  PI.  S  ;  Kidoey  v.  Cou*im«ker,  18  Yes.  151. 
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debt  out  of  the  equitable  assets,  he  irill  be  postponed, 
tUl  all  the  otlwr  crediton^  Dot  possessing  such  a  prefer- 
ence, have  leceired  out  of  such  equitable  assets  an 
equal  proportion  of  their  respectire  debts.'  This  doc- 
trine ia  founded  upon,  and  flows  from  that  which  we 
hare  been  already  considering,  that  in  natural  justice 
and  conscience  all  debts  are  equal ;  that  the  debtor 
himself  is  equally  bound  to  satisfy  them  al] ; '  and  that 
equality  is  Equity.  When,  therefore,  a  Court  of  Equity 
is  called  upon  to  assist  a  creditor,  it  has  a  right  to  in- 
sist, before  relief  is  granted,  that  he  who  seeks  Equity 
shall  do  Equity ;  that  he  shall  not  make  use  of  the  law 
ia  his  own  favor  to  exclude  Equity,  and  at  the  Eame  time 
insist  that  Eqoity  shall  aid  the  defects  of  the  law,  to 
the  injury  of  equally  meritorious  claimants.  The  usual 
decree  in  cases  of  Uiia  sort  is,  that  ^If  any  of  the  cre- 
ditors by  specialty  have  exhausted  (or  shall  exhaust) 
any  part  of  the  testator's  personal  estate  in  satisfaction 
of  their  debts,  then  they  are  not  to  come  upon  or  re- 
ceive any  farther  satisfaction  out  of  the  testator's  real 
estate  (or  other  equitable  assets)  nntil  the  other  credit- 
ors shall  thereout  be  made  up  equal  with  them."  ^  This 
is  sometimes  called  marshalling  the  assets.*  But  that 
appellation  more  appropriately  belongs  (as  we  shall  im- 
mediately see)  to  another  mode  of  equitable  interfer- 
ence.   Th'e  present  is  rather  an  exercise  of  equitable 


1  Sheppard  v.  Keot,  3  Vom.  R.  435 ;  Deg  t>.  Beg,  3  P.  WUl.  417; 
Hulewood  p.  Pope,  3  P.  Will.  333  ;  Momce  n.  Bank  of  Eogland,  Cu. 
Temp.  Talb.  SSO ;  3  Fonbl.  £q.  B.  4,  Ft.  3,  eh.  3,  ^  1. 

■  Monica  D.  Bank  of  England,  Cai.  Tnmp.  Tftlb.  S19,  S30,  S81 ;  3 
Fonbl.  £q.  B.  4,  Ft.  2,  eh.  3,  ^  1. 

3  Plunket  o.  Penaon,  3  Atk.  894 ;  Wridv  v.  Clarke,  1  Dick.  B.  383. 

*  See  Aldrich  v.  Cooper,  8  Vea.  388,  394. 
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jarisdiction  ia  refasiag  relief  unless  upon  the  terois  of 
doing  Equity. 

^  $  558.  In  the  next  place,  as  to  marshalling  assets 
(strictly  so  called)  in  the  coarse  of  administration.' 
Id  the  sense  of  lexicographers,  to  marshal  is  to  arrange 

,  or  Tank  in  order ;  and  in  this  sense,  the  maTshalling  of 
assets  would  be,  to  arrange  or  rank  assets  in  the  due 
order  <af  admiuistration.  This  primary  sense  of  the 
language  has  been  transferred  into  the  vocabulary  of 
Courts  of  Equity ;  and  has  there  received  a  some,what 
peculiar  and  technical  sense,  although  still  germau  to 
its  original  significatioD.  In  the  sense  of  Courts  of 
Eqaity,  the  marshalling  of  assets  is  such  an  arrange- 
ment of  the  difTereDt  funds  under  administration  as 
shall  enable  all  the  parties,  having  equities  thereon,  to 
receive  their  due  proportions,  notwithstanding  any  in- 
tervening interests,  lieqs,  or  other  claims^  of  particular 
persons  to  prior  satisfaction  out  of  a  portion  of  these 
funds.'  Thus,  where  there  exist  two  or  more  funds, 
and  there  are  several  claimants  against  them,  and  at 
law  one  of  the  parties  may  resort  to  either  fund  for 
satisfaction,  but  the  others  can  come  upon  one  only ; 
there.  Courts  of  Equity  exercise  the  authority  to  mar^ 
shal  (as  it  is  called)  the  funds,  and  by  this  means 
enable  the  parties  whose  remedy  at  law  is  confined  to 
one  fund  only,  to  receive  due  satisfaction.'    The  gene- 


■  Aldrioh  V.  Cooper,  8  Tea.  3BS,  394;  Poit.  ^  633  to  643. 

>  See  3  Wooddei.  Led,  Sfl,  p.  4SB,  4B9 ;  Fuat,  ^  633  to  64!. 

'  1  Madd.  Ch.  Pr.  409;  Run  on  Aweti,  efa.  SB,  ^  I,  p.  899  ;  Aldrieh 
V.  Cooper,  B  Tee.  3SS,  399  ;  Lano;  v.  Dnke  of  Aihol,  9  Alk.  446  ;  In  n 
Cornwall,  Q  C.  &  L.  131  ;  S.  C.  3  Dru.  &  War.  173  ;  Altorne; -General 
B.  Tjrndall,  Ambl.  R.  614  ;  9  Fanbl.  £q-  B.  3,  cb.  S,  ^  ;  Selb;  v.  Selb;, 
4  RuH.  R.  335,  341.  See  the  Repottet'a  Uota  to  FhiUipa  e.  Fuker, 
1  Tunljn,  B.  136,  113. 
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ral  prJDciplo  upon  yiiach  Courta  of  Equity  interfere  in 
these  cases  is,  that,  without  such  icterferenoe,  he  -who 
has  a  title  to  the  double  fund,  would  possess  an  unrea- 
sonable power  of  defeating  the  claimants  upon  either 
fund,  by  taking  his  satisfaction  oat  of  the  other,  to  the 
ezclosioD  of  them.  So  that  in  foc^  it  wonld  be  entire- 
ly in  bis  election,  whether  they  should  receive  any 
satisfaction  or  not.  Now,  Courts  of  Equity  treat  such 
an  exercise  of  power  as  wholly  unjust  and  unconscien- 
tious ;  and  therefore  will  interfere,  not,  indeed,  to  mo- 
dify or  absolutely  to  destroy  the  power,  bat  to  prevent 
it  from  being  made  an  instrument  of  caprice,  injustice, 
or  imposition.  Equity,  in  affording  redress  in  such 
cases,  does  little  more  than  apply  the  maxim,  Iferao  ex 
dUerius  ddrmerUo  fieri  debet  locupkUor} 

i  559.  And  this  principle  is  by  no  means  confined  to 
the  administration  of  assets ;  but  it  is  applied  to  a  yast 
variety  of  other  cases  (as  we  shall  hereafter  see) ;  as 
for  instance,  to  eases  of  two  mortgages,  where  one 
covers  two  estates,  and  the  other  but  end;  to  cases  of 
extents  by  the  Grown ;  and  indeed,  to  cases  of  double 
securities  generally.  It  may  be  htid  down  as  the  ge- 
neral role  of  the  Conrts  of  Equity  in  cases  of  this  sort, 
that,  if  a  creditor  has  two  iiinds,  he  shall  take  his 
satisfaction  (if  he  may)  out  of  that  fund,  upon  which 
another  creditor  has  no  lien ;  and  the  like  rule  is  ap- 


1  S  FoDkl  £q.  fi.  3,  cli.  3,  ^  6,  and  note  (>)■  See  MUla  v.  Edea,  10 
Hod.  499 ;  Ante,  ^  3S7, 499  ;  Post,  ^  633  U>  643. 

>>  1  Madd.  Cb.  Pi.  209,  SOS ;  Luo;  v.  Dako  of  AOiol,  S  Atk.  446 ; 
AMiieh  t>^  Cooper,  8  Yob.  368,  388  ;  Comwali,  in  re,  3  C.  &  L.  131 ;  S 
Dm.  &  Ww.  173 ;  Eempo  v.  Aotill,  S  Bto.  Ch.  B.  II ;  Wright  •.  Simp- 
BOD,  S  V«s.  714 ;  3  Fonbl.  Eq.  B.  3,  ch.  3,  H ;  Ante,  ^  327,  4S9 ;  Poet, 
(  933,  638,  643. 
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plied  to  other  persons  standing  in  a  similar  predica- 
ment' 

S  560.  But,  alUioagh  the  rule  is  so  general,  yet  It  is 
not  to  be  understood  without  some  qualifications.  It 
is  never  applied  except  where  it  can  be  done  without  in- 
jastice  to  the  creditor,  or  other  party  in  interest,  having 
a  title  to  the  double  fund,  and  also  without  injustice  to 
the  common  debtor.'  Mor  is  it  applied  in  favor  of  per- 
sons who  are  not  common  creditors  of  the  same  com- 
mon debtor,  except  upon  some  special  Equity.  Thus, 
a  creditor  of  A.  has  no  rig'ht,  unless  some  peculiar 
Equity  intervenes,  to  insist  that  a  creditor  of  A.  and 
B.  shall  proceed  against  B.'s  estate  alone  for  the  satis- 
faction of  this  debt,  so  that  he  may  thereby  receive  a 
greater  dividend  from  A-'s  estate.'  So,  where  a  cre- 
ditor is  a  creditor  upon  two  estates  for  the  same  debt, 
he  will  be  entitled  to  jeceive  dividends  to  the  full 
amount  from  both  estates,  until  he  has  been  fully  satis- 
fied for  his  debt ;  for  his  title  in  such  a  case  is  not  to 
be  made  t<i  yield  in  &vor  of  either  estate,  or  the  cre- 
ditors of  either  to  his  own  prejudice.*  It  has,  indeed, 
been  said  by  Lord  Hardwicke,  that  Courts  of  Equity 
have  no  right  to  marshal  the  assets  of  a  person  who  is 


1  Lanof  t>.  Aihol,  3  Alk.  446 ;  ColohMler  v.  Stamford,  S  Freem.  R. 
134  ;  Uetm  e.  Metiina,  1  Ves.  313;  Ex  pane  Kendall,  17  Ves.  514,  £30 ; 
Aldrich  V.  Cooper,  S  Vea.  388, 395  ;  Trimmer  v.  Bajne,  9  Vea.  310, 911 ; 
Rnmbold  v.  RDmlmld,  3  Tea.  M ;  DoR  n.'Shair,  4  Johns.  Ch.  R.  17 ; 
CheeseboiODgh  v.  Millard,  1  Jobna.  Ch.  R.  413 ;  Greenwood  v.  Taylor,  1 
Boaaell  &  Myloe,  IBS  ;  Gw;nne  k.  Edwirda,  3  Raaa.  R.  389,  n  ;  Bute  v. 
Canninghame,  3  Rata.  R.  375  ;  Boazma  v.  Johaaton,  3  Sim.  R.  377 ; 
Ante,  ^  S37,  499 ;  Poet,  ^  633, 63S,  643. 

■  See  Earl  of  Clareadon  v.  Sarham,  1  Yoonge  &  Coll.  N.  R.  666,  709. 

)  Ex  parte  Kendall,  17  Yea.  314,  620;  Poat,  ^  84810  645. 

*  Beoae  v.  Cox,  6  BeaT.  R.  84. 
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alive ;  bat  only  the  real  and  personal  assets  of  a  person 
deceased ;  for  the  assets  are  not  Babject  to  the  jarisdtc- 
tioQ  of  Equity  nntil  his  death.*  Bat  this  laogaage  is 
to  be  understood  with  reference  to  the  case  in  which  it  ' 
was  spoken ;  for  there  is  no  doubt,  that  there  may  be  a 
marshalling  of  the  real  and  personal  assets  of  living 
persons  under  particular  circumstances,  where  peculiar 
Equities  attach  upon  the  one,  or  the  other ;  although 
such  cases  are  very  rare." 

$  561.  The  rule  of  Courts  of  Equity,  in  marshalling 
assets  in  the  course  of 'administration  is,  that  every 
claimaiit  upon  the  assets  of  a  deceased  person  shall  be 
satisSed,  as  far  as  such  assets  can,  by  any  arrangement 
coosistent  withthe  nature  of  their  respective  claims,  be 
applied  in  satisfaction  thereof.*  The  rule  must  neces- 
sarily in  its  application  to  the  actual  circnmstaoces  of 
different  cases,  admit,  nay,  must  require,  very  difTerent 
modifications  of  relief.  It  may  be  illustrated  by  the 
suggestion  «f  a  few  cases,  which  present  its  application 
in  a  clear  view,  and  show  the  limitations  belonging  to  it. 

§  562.  In  the  first  place,  if  a  specialty  creditor,  whose 
debt  is  a  lien  on  the  real  estate,  receive  satisfaction  out 
of  the  personal  assets  of  the  deceased,  a  simple  con- 
tract creditor,  (who  has  no  claim  except  upon  those 
personal  assets,)  shall  in  Equity  stand  in  the  place  of 
the  specialty  creditor  against  the  real  assets,  so  far  as 


1  Laeam  v.  Merttns,  1  Tea,  31S. 

1  See  Rx  psile  Kendall,  17  Tea.  514  ;  Aldricb  v.  Cooper,  S  Tea.  888, 
38S,  3U1 ;  Durr  v.  Shaw,  4  Johns.  Ch.  R.  17 ;  Saeed  v.  Lord  Culpeppef, 
3£q.  AhrLd;.356,  360. 

3  See  Clirion  e.  Sait,  1  P.  Win.  fiT9,  Mr.  Cux'b  valuable  note,  (1), 
from  which  I  have  freely  dnwD ;  3  Foabl.  Eq.  B.  3,  ch.  S,  (  6  ;  Post, 
^  633,  note. 
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the  latter  shall  have  exhausted  the  personal  assets  in 
payment  of  his  debts,  and  no  farther.^  But  the  Conrt 
will  not  in  cases  of  this  sort,  extend  the  relief  to-  cre- 
ditors farther  than  the  nature  of  the  contract  will  jus- 
tify it  Therefore,  it,  must  be  a  specialty  creditor  of, 
the  person,  whose  assets  are  in  question ;  such  a  one  as 
might  have  a  remedy  against  both  the  real  and  per- 
sonal estate  of  the  deceased  debtor,  or  against  either  of 
them.  For  it  is  not  every  specialty  creditor  in  whose 
place  the  simple  contract  creditors  can  come  to  affect 
the  real  assets.  If  the  specialty  creditor  himself  can- 
not affect  the  real  estate,  as,  if  the  heirs  are  not  bound 
by  the  specialty ;  or  if  there  is  no  personal  covenant 
binding  the  party  to  pay ;  or  if  the  creditors  are  not 
creditors  of  the  same  person,  and  have  not  any  demand 
against  both  funds,  as  being  the  property  of  the  same 
person ;  in  these  and  the  like  cases,  there  is  no  ground 
for  the  interposition  of  Courts  of  Equity." 

$  563.  On  the  other  hand,  If  a  specialty  creditor, 
having  a  right  to  resort  to  two  funds,  has  not  as  yet 
received  satisfaction  out  of  either,  a  Court  of  Equity 
will  interfere,  and  either  throw  him  for  satisfaction 
upon  the  fupd,  which  can  be  affected  by  him  only,  to 
the  intent  that  the  other  fund  shall  be  clear  for  him, 
who  can  have  access  to  the  latter  only ;'  or  it  will  pat 


'  Anon.  3  Ch.  Caa.  4 ;  Sagiitary  v.  Hyde,  1  Vern.  45S ;  Neava  v.  Al- 
derton,  1  Eq.  Abridg.  144  ;  Galtoa  «.  Hancock,  2  Atk.  436  ;  Ctiaon  v. 
Ban,  1  P.  Will.  679,  Cox'a  note  (1)  ;  Cheeuboroagh  e.  Millard,  1  JohoB. 
Cb.  R.  413. 

9  L&cam  IF.  Henins,  1  Yea.  319,  313 ;  Aldrich  t>.  Cooper,  8  Tea.  3S8, 
389,  390,  394  ;  Ex  parte  Kenddl,  17  Vea.  630. 

3  SagitUrj  t).  Hyde,  1  Vera.  453  ;  Lanoy  e.  Duke  of  Athol,  3  Atk- 
446;  Polleifen  ti.  Moore,  3  Atk.  ST3;  Attorney-Genenl  v.  Tyndall, 
Ambler,  E.  615.     See  Sproule  ».  Ptyor,  B  Sim.  189.  - 
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the  creditor  to  his  election  between  the  one  fand  and 
the  other.  And,  if  the  creditor  resorts  to  the  fund, 
upon  which  alone  the  other  party  has  any  security,  it 
will  decree  satisfaction  pro  tarda  to  the  latter  out  of 
the  other  fund.^  The  usual  degree  in  such  cases  is, 
that  "  la  case  any  of  the  specialty  creditors  shall  ex- 
haust any  part  of  the  personal  estate,  then  the  simple 
contract  creditors  are  to  stand  in  their  place,  and  re- 
ceive a  satisfaction  jDrt>  ianio  out  of"  the  real  as&et£.^ 

§  564.  The  same  principle  applies  to  the  case  of  a 
mortgagee,  who  exhausts  the  personal  estate  in  the 
payment  of  his  debt  In  such  a  case,  the  simple  con- 
tract creditors  will  be  allowed  to  stand  in  the  place  of 
the  mortgagee,  in  regard  to  the  real  estate  bound  by 
the  mortgage.'  And,  where  the  personal  assets  havQ 
beea  so  applied  in  discharge  of  a  mortgage,  the  sim- 
ple contract  creditors  may,  in  furtherance  of  the  same 
principle,  compel  the  heir  to  refund  so  much  of  the 
personal  assets  as  have  been  applied  to  pay  olf  the 
mortgage.* 

§  564  a.  It  was  formerly  doubted  whether  the 
same  principle  applied  to  the  case  of  a  vendor  of  an 
estate,  whose  unpaid  purchase-money  vrafi,  after  the 
death  of  the  purchaser,  paid  out  of  his  personal  estate. 
But  it  is  now  settled  that,  iu  such  a  case,  the  simple 
contract  creditors  of  the  purchaser  shall  stand  in  the 


>  Aldrich  0.  Cooper,  6  Vei.  389,  3S4,  3&fi  ;  Trinuner  c  Btjne,  9  Vei. 
210,311. 

0  Westftling  t>.  Wettfaling,  3  Atb.  467 ;  Daviea  t.  Topp,  1  Bra.  Ch. 
R.  526 ;  Anie,  ^  5S7. 

3  Aldrich  V.  Cuoper,  8  Ves.  383,  395,  39EI ;  Lutkins  v.  Leigh,  Cu. 
Temp.  Talb.  63 ;  WiUdd  v.  Fielding,  S  Vera.  T63 ;  Selb;  ■>.  Selbj,  i 
RoBB.  33n,  341. 

*  WilaOD  t>.  Fielding,  3  Vero.  7G3. 
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place  of  the  Tendor,  with  respect  to  his  lien  on  the 
estate  so  sole],  against  the  devisee,  as  well  as  against 
the  heir  of  the  same  estate.  For  the  established  rule 
being  that  simple  contract  creditors  are,  as  against  a 
devisee,  to  stand  in. the  place  of  specialty  creditors, 
who  have  exhausted  the  personal  assets,  because  the 
specialty  creditor  had  the  two  funds  of  real  and  per- 
sonal estate  to  resort  to;  by  analogy,  the  simple  con- 
tract creditors  ought  to  be  entitled  to  stand  in  the  plice 
of  the  vendor  against  the  devisees,  because  the  vendor 
has  equally  a  charge  upon  the  double  fund  of  real  and 
personal  estate.  Indeed,  if  the  charge  or  lien  of  the 
vendor  is  to  be  considered  in  the  same  manner  as  if  it 
were  secured  by  mortgage,  or  in  the  nature  of  a  mort- 
gage, (as  it  well  may  be,)  the  principle  above  stated 
would  clearly  apply  in  favor  of  the  "simple  contract 
creditors.' 

$  565.  In  general,  legatees  are  entitled  to  the  same 
equities  where  the  personal  estate  is  exhausted  by 
specialty  creditors ;  for  they  would  otherwise  be  with- 
out any  means  of  receiving  the  bounty  of  the  testator.' 
They  are,  therefore,  permitted  to  stand  in  the  place 
of  the  specialty  creditors  against  the  real  assets  de- 
scended to  the  heir.s    So  they  are  permitted^  in  like 


1  Selb;  e.  Selby,  4  Rnss.  R.  330,  340,  341 ;  Trimmer  t>.  B>;ne;  0  Tea. 
209.  But  see  PuUexrcn  v.  Moore,  3  Atk.  ST2,  whieh  ia  said  in  Sproule 
V.  Prjor,  B  Sim.  R.  189,  to  be  orerruled.  The  Bime  rule  is  now  Bp|ilied 
in  favor  of  lefaleea.     Sproule  e.  Fryor,  8  Sim.  R.  tS9. 

■  Arnold  e.  Chapraan,  1  Yes.  HO;  Mos^  v.  Hodaes.  2  Vet.  51;  Aid- 
rich  V.  Coopsr,  8  Ves.  39S ;  Lomas  v.  Wriglit,  S  M; Ine  &  Keen,  769, 
775. 

3  Heme  V.  Meyrick,  1  P.  Will.  301,  203;  Culpepper  p.  Aaton,  3  Ch. 
Cas.  1 17 ;  Bowamao  v.  Reeve,  Preo.  Ch.  578  ;  Tipping  v.  .Tipping,  1  P. 
Will.  729,  730  i  Cliftoa  v.  Burl,  I  P.  Will.  679,  Coi'a  note ;  Fenhoulhet 
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maoner  to  stand  in  the  place  of  a  mortgagee,  who 
has  exhausted  the  personal  estate  in  paying  this  mort- 
gage.^ And  their  Equity  will  prevaU,  not  only  in  case 
where  the  mortgaged  premises  have  descended  to  the 
heir  at  law ;  but  also  where  they  have  been  derised 
to  a  devisee,  who  is  to  take,  subject  to  the  mortgage.' 
Bat  their  Equity  will  not  generally  prevail  against  a 
devisee  of  the  real  estate  not  mortgaged,  whether  he 
be  a  specific  or  a  residuary  devisee ;  for  he  also  takes 
by  the  bounty  of  the  testator ;  and  between  persons, 
equally  taking  by  the  bounty  of  the  testator,  Equity 
will  not  interfere,  nnless  the  testator  has  clearly 
shown  some  gronnd  of  preference  or  priority  of  the  one 
over  the  other."  So  that  there  is  a  distinction  between 
the  case  where  the  estate  is  devised,  and  there  are 
specialty  creditors,  and  the  case  where  it  is  devised, 
and  there  is  a  mortgage  on  it.  In  the  latter  case,  the. 
legatees  stand  in  the  place  of  the  mortgagee,  if  he 
exhausts  the  personal  assets ;  in  the  former  case,  they 
do  not  stand  in  the  place  of  the  specialty  creditors. 


V.  FusaTftot,  1  Diek.  S.  2S3  ;  PoHeiren  o.  Moora,  3  Atk.  272;  Wjtb« 
e.  Heaoiker,  S  Mylne  A  Keen,  645,  616 ;  Selbj  t>.  Selbj,  4  Rum.  336, 
341 ;  Loinas  e.  Wright,  3  M:;lna  ii  Keen,  769.  But  see  Young  t>.  Has- 
iud,  I  Jonea&L.S.4e8;  Tamba  e.  Roch,  S  Colljer,  B.  490 ;  Gerrig  v. 
GervJB,  14  Sim.  654. 

^  LulfciiiB  V.  Leigh,  Cat.  Temp.  Talh.  58  ;  Forrester  v.  Leigh,  Ambl. 
B.  171 ;  Selb;  v.  Selhr,  4  Rusg.  R.  336,  341 ;  Sproale  v.  Pryor,  8  Sim. 
R.  189. 

■  LaikiM  e.  Leigh,  Caa.  Temp.  Tilb.  53,  64 ;  ForreBier  n.  Leigh, 
Ambl.  R.  171 ;  Nortis  v.  Noma,  S  Dick.  543  ;  W^the  o.  HeDaikw,  3 
Idylna  St  Keen,  614 ;  Se%  v.  Sefby,  4  Ra«.  336,  340, 341. 

3  ClirUm  e.  Bait,  I  F.  Will.  679,  680,  aod  Cox's  note :  Hulewood  ■. 
Pope,  3  P.  Will.  822,  324 ;  Soott  t>.  Scott,  Amhl.  R.  S83  ;  S.  C.  1  Eden, 
R.  458;  Forrettet  t>.  Leigh,  Ambler,  171;  Aldrioh  v.  Cooper,  B  Ves. 
396,  397.  Such  prerereace  or  priority  maj  be  ehowit  in  nrious  vsjb. 
Thus,  if  real  eatate  ia  deriaed  for,  or  eubject  to  the  paymeat  of  debia,  if 
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^The  reason  assigned  is,  that  a  specialty  debt  is  no  lien 
on  land  in  the  hands  of  the  obligor,  or  his  heir,  or  devi- 
see. But  a  mortgage  is  a  lien,  and  an  estate  in  the 
land.  By  a  devise  of  land  mortgaged,  Kothing  passes 
but  the  equity  of  redemption,  if  it  is  a  mortgage  in 
fee ;  if  it  is  for  years,  the  reTersion  and  equity  of 
redemption  pass.' 

§  566.  In  like  manner,  where  lands  are  sabjected  to 
the  payment  of  all  debts,  legatees  are  permitted  to 
stand  in  regard  to  such  lands,  in  the  place  of  simple 
contract  creditors,  who  have  come  upon  the  personal 
estate,  and  exhausted  it  so  far  as  to  prevent  a  satisfac- 
tion of  their  legacies.'    So,  where  legacies  given  by  a 


ihe  personal  esbtte  is  exbansted  in  parment  of  debts,  the  leptees  will 
stand  in  the  place  of  creditors  od  the  real  assets.  2  Foobl.  Eq.  B.  3,  oh. 
3,  ^  T,  note  (A)  ;  Foster  v.  Cook,  3  Bro.  Ch.  B.  347  ;  Haslenood  v.  Fupe, 
3  F.  Will.  3S3 ;  Aldrich  v.  Cooper,  8  Ves.  396,  397.  Such  ptefereDco  or 
piiorit;  maj  also  be  rebutted  bj  cironmslanees.  Thai,  it  has  been  said 
that  there  is  do  rule,  that  nhere  real  and  perHoaal  estate  is  charged  with 
the  payment  of  debts,  and  the  residue  is  given  to  a  legatee  or  children, 
the  Court  wonld  in  snch  case  tarn  the  charge  on  tbe  real  estate,  to  give 
the  whole  personal  estate  to  the  legatee.  Arnold  e.  Chapman,  1  Yes.  110. 
Seo  also  Wfthe  v.  Henniker,  9  Mylne  &  Keen,  635,  B44,  645 ;  Lomas  e. 
Wright,  S  Mylne  &  Keen,  TGS.  In  this  last  case,  it  was  held  that  credit- 
ors by  specialty,  who  are  mere  volunteers,  are  not  entitled  to  cooipele 
with  creditors  on  simple  contract  for  a  valnable  conaiderstiop.  But,  as 
aguDBt  the  devisees,  they  have  a  right  to  stand  in  the  place  of  the  mort- 
gagees, who  have  exhanated  the  fund  provided  by  the  testator  for  the  pay- 
ment of  debts. 

1  Forrester  v.  Leigb,  Ambl.  R.  171,  174.  See  also  Lntkins  «.  Leigh, 
Cas.  Temp.  Talb.  53 ;  3  Fonbl.  Eq.  B.  3,  ch.  3,  ^  7,  and  note  (k) ;  Aid- 
rich  V.  Cooper,  B  Tea.  390,  39T.  Tbia  distinction  between  tbe  heir  and 
the  devisee,  maltes  it  very  important,  in  many  easea,  to  ascertain  whether 
under  a  will  an  heir  tabes  by  descent  or  by  purchase.  See  Heroe  v. 
Meyrick,  I  P.  Will.  301;  Scott  r.  Scott,  1  Eden, R.  458;  S.  CArabl.  B. 
383;  Clifton  v.  Burt,  1  F.  Will.  678,  679,  Cox'a  note  (1). 

3  Clifton  o.  Bart,  I  P:  Will.  678,  679,  and  Cox's  note  ;  Haselwood  o. 
Pope,  3  P.  Will.  333. 

Eq.  JOft.  —  TOL.  I.  S5 


byGooglc 


650  EQUITY  JTIBI8PKCDESCE.  [CH.  IS. 

Tvill  are  charged  on  real  estate,  but  legacies  by  a  codu 
oil  are  not ;  the  former  "legatees  will  be  compelled  to 
resort  to  the  real  assets  if  there  is  a  deficiency  of  the 
personal  assets  to  satisfy  both.' 

§  566  a.  ITpoQ  analogous  grounds,  if  a  specific  le- 
gacy is  pledged  by  the  testator,  the  specific  legatee  is 
entitled  to  have  his  specific  legacy  redeemed ;  and  if 
the  executor  fail  to  perform  that  duty,  the  specific  lega- 
tee is  entitled  to  compensation,  to  the  amount  of  the 
legacy,  out  of  the  general  assets  of  the  testator.  So 
'  if  a  specific  legacy  is  incumbered  with  a  mortgage  or 
other  charge,  the  specific  legatee  is  entitled  to  hare  it 
paid  off  by  the  executor  out  of  the  general  assets  of 
the  testator ;  and  if  that  be  not  done,  he  is  entitled  to 
stand  in  the  same  situation  as  if  the  duty  of  the  exe- 
cutor had  been  faithfully  performed.  Indeed,  the  same 
principle  applies  to  specific  legatees  as  to  devisees,  in 
respect  to  the  redemption  of  the  subjectrmatter  of  the 
gift  out  of  the  general  assets  of  the  testator.^ 

$  667.  The  doctrine  adopted  in  all  these  cases,  of 
allowing  one  creditor  to  stand  in  the  place  of  another, 
having  two  funds  to  resort  to,  and  electing  to  take  sa- 
tisfaction out  of  one,  to  which-  alone  another  creditor 
can  resort,  was  probably  transferred  from  the  Civil  Law 
into  Equity  Jurisprudence.  It  is  certainly  founded  in 
principles  of  natural  justice ;  and  it  early  worked  its 
way,  under  the  title  of  substitution,  into  the  Civil  Law, 
where  it  was  applied  in  a  very  large  and  liberal  man- 


1  Hydev.  Hjde,  3  Ch.  Bep.  155;  Muters  t>.  Masters,  1  P.  Will.  433; 
Bligh  w.  Earl  of  Darnley,  2  P.  Will.  620 ;  Clifton  v.  Burl,  1  P.  Will.  679 
Cox'a  Dote ;  Nonnan  v.  Morrill,  4  Ves.  7G9. 

"  Knigbt  V.  DaTis,  3  Mylne  &  K.  35S,  SSI. 
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ner.    But  apon  this  subject  we  shall  have  occasion  to 
speak  hereafter  in  another  place.' 

§  668.  There  are  other  cases  in  which  the  marshal- 
ling of  assets  is  in  like  manner  enforced  in  Courts  of 
Equity ;  as,  for  instance,  in  favor  of  the  widow  of  a 
person  deceased.  Afler  the  death  of  the  husband,  his 
creditors  cannot  take  his  widow's  necessaiy  apparel  in 
satisfaction  of  their  debts."  With  this  exception,  a 
widow's  paraphernalia  are  generally  subject  to  the  pay- 
ment of  the  debts  of  her  husband.^  But,  in  favor  of 
the  widow,  and  to  preserve  her  paraphernalia.  Courts 
of  Equity  will  interfere,  by  turning  creditors,  entitled 
to  proceed  against  real  assets  or  funds,  over  to  these 
assets  and  funds  for  satisfaction.  And  if  the  parapher- 
nalia have  been  actually  taken  by  creditors  in  satisfac- 
tion of  their  debts,  the  widow  will  be  allowed  to  stand 
in  their  place,  and  the  assets  will  be  marshalled  so  as  to 
give  her  a  compensation  pro  tanlo* 

.4  669.  In  speaking  of  the  marshalling  of  assets  in 
cases  of  legacies,  whether  specific  or  residuary,  (when 
the  latter  are  entitled  to  the  benefit,)  it  must  be  under- 
stood that  the  legacies  are  to  private  persons,  taking 
for  their  own  benefit,  and  not  legacies  for  charity,  either 
directly  or  through  the  instrumentality  of  a  trustee  or 
legatee.    In  general,  legacies  of  personal  property  to 


t  See  CheeKborangh  v.  Millard,  1  Johns.  Ch.  R.  413,  413,  Kud  Aote, 
^  494,  on  the  ■object  of  contribatioD  betweeo  enietJu.  Foat,  ^  635,  636, 
637. 

9  S  Black.  Comm.  436  ;  Noj'a  Muims,  ch.  4S  ;  Townahend  v.  Wind- 
bam,  3  Vea.  7. 

3  Ram  on  Ataeu,  ch.  10,  ^  1 ;  2  Blaok.  Comm.  436;  Toller  on  Exe- 
cators,  B.  3,  ch.  B,  p.  4S1,  4SS,  433. 

*  Ram  on  Aasels,  ch.  18,  p.  3S3,  S54,  aod  the  casea  there  cited ;  Aid- 
rich  V.  Cooper,  6  Tea.  307 ;  Incledcn  v.  Noiihcote,  8  Atk.  R.  438. 
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charitable  uses,  are  valid  in  point  of  law.  But,  since 
the  Statute  of  9th  George  TL,  ch.  36,  Iq  EuglaDtt, lega- 
cies or  heqaests  by  will  to  charitable  uses,  payable  out 
of  real  estate,  or  charged  ou  real  estate,  or  to  aiise 
from  the  sale  of  real  estate,  are  utterly  void.  And 
Courts  of  Equity,  following  out  the  intent  and  object 
of  the  Statute,  have  refused  to  interfere  in  fevor  of  le- 
gatees of  personal  property  for  charity,  by  marshalling 
assets  for  this  purpose  in  any  case  whatever ;  as,  by 
throwing  the  debts  or  legacies  on  real  assets  for  pay- 
ment ;  or,  by  allowing  the  charity  legatees  to  stand  in 
the  place  of  any  creditor  or  legatee,  who  has  exhausted 
the  personal  estate,  against  the  real  assets.^ 

$  570.  Hitherto  we  have  been  speaMng  of  marshal- 
ling assets  in  &vor  of  creditors,  legatees,  or  widows. 
But  it  is  not  to  be  understood  that  these  are  the  only 
persons  entitled  tc  the  benefit  of  this  wholesome  doc- 
trine of  Courts  of  Equity.  Heirs  at  law  and  devisees 
are,  in  a  great  variety  of  cases,  entitled  to  the  protec- 
tion of  it.  Thus,  for  instance,  if  an  heir  oi  devisee  of 
real  estate  is  sued  by  a  bond  creditor,  he  may,  in  many 
cases,  be  entitled  to  stand  in  the  place  of  such  specialty 
creditor  against  the  personal  estate  of  the  deceased  tes- 
tator or  intestate.^ 

5  571.  In  order  more  fully  to  comprehend  the  nar 
ture  and  limitations  of  this  doctrine,  it  is  necessary  to 


1  Bam  OD  AoMU,  oli.  18,  ^  3,  p.  34S  to  333 ;  Uogg  v.  HodgM,  3  Tea. 
52 :  Atloniej-Geneitl  v.  Tyndkll,  Ambl.  R.  614 ;  S.  C.  9  Ed«D,  B.  907  ; 
CliFtoQ  V.  Burt,  1  P.  Will.  670,  Cox't  note  ;  Ridges  v.  Moiriwn,  1  Coz, ' 
B.  189  ;  Toller  od  EsecDtocs,  B.  3,  eh.  8,  p.  433  ;  Atloraey-Genenl  t>. 
WinchelMa,  3  firo.  Cfa.  R.  380,  uid  Belt's  noto  (3)  ;  Ailoraej-Geuetal 
V.  HuTBt,  a  Cox,  R.  361 ;  Poit,  2  Eq.  Jarisp.  ^  1180. 

3  Mogg  t>.  Hodge*,  3  Yei.  fiS  ;  Galton  v.  Htncock,  S  Atlc.  424,  42S. 
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state,  that  ia  the  \iew  of  Courts  of  Equity,  the  per- 
-  sooal  estate  of  the  deceased  constitutes  the  pTimary  and 
natural  fund  for  the  payment  of  his  debts  j  and  they 
Tvill  direct  it  to  be  applied  in  the  first  instance  to  that 
purpose,  unless,  from  the  will  of  the  deceased  or  from 
some  other  controlling  equities,  it  is  clear  that  it  ought 
not  to  be  so  applied.'  But,  in  the  order  of  satisfaction 
out  of  the  personal  estate  of  the  deceased,  if  it  is  not 
sufficient  for  all  purposes,  creditora  are  preferred  to  le- 
gatees; specific  legatees  are  preferred  to  the  heir  and 
devisee  of  the  real  estate,  charged  with  specialties,  or 
with  the  payment  of  debts ; "  and  specific  legacies  are 
liable  to  be  applied  in  payment  of  specialty  debts  in 
priority  to  real  estate  devised ; '  the  devisee  of  mortga- 
ged premises  is  preferred  to  the  heir  at  law  of  de- 
scended estates ;  *  and  d  fortiori^  the  devisee  of  premi- 
ses not  mortgaged  is  preferred  to  the  heir  at  law.^  In 
case  unincumbered  lands  and  mortgaged  lands  are 
both  specifically  devised,  but  expressly  after  the  pay- 
ment of  all  debts,  they  are  to. contribute  proportionally 


>  See  Co.  LitL  308  h,  BniteT's  note,  106. 

a  S  Fonbl.  Eq.  B.  3,  ch.  S,  ^  3,  4,  6,  and  notes  (e),  (/),  (j-),  {h) ;  Cope 
o.  Cope,  S  Silk.  449. 

3  Cornwall  e.  Corawsll,  IQ  Sim.  S98.  [But  Me  Tooibs  v.  Roch,  3 
Calljrer,  R.  490,  where  it  was  held  thtt  the  Bmoant  necsBBu;  to  compleie 
the  pajmeot  of  the  specialtj  dobts  must  be  contributed  latibl;  b;  the  epe- 
cific  legatees  and  dsTiaeeB.  See  also  Geiris  t>.  Geivia,  14  Sin.  054,  nhete 
Corowall  V.  Cornwall,  wsa  ovarruled.] 

*  Toller  on  EMCQtora,  B.3,ch.  B,  p.  418;  Howell  o.  Price,  1  P.Will. 
394.  Mr.  Cox's  note ;  Cope  o.  Cope,  3  Salk.  149,  Mi.  Efans's  note. 
Lord  Hardwicke  at  first  decided  otherwise  in  Grslton  v.  Hanooek,  3  Atk. 
434,  bat  afterwards  altered  his  opinion ;  Id.  3  Aik.  430. 

0  Chaplin  v.  Clivptin,  3  P.  Will.  364;  Davies  t>.  Topp,  1  Bro.  Ch.  R. 
624 ;  Manoiog  o.  Spoooer,  3  Yes.  1 14 ;  Livingston  v.  Newkiik,  3  John*. 
Cb.  R.  810;  SFoobl.  Eq.  B.  S.ch.  3,  ^  3,  4,  S,  and  notes. 


byGooglc 


664  EQurrf  jusispbddence.  [ch.u. 

ia  discharge  of  the  mortgage.'  Where  the  eqmtiea  of 
the  legatees  and  devisees  are  equal,  which  (as  ire  have 
seeo)  is  sometimes  the  case,  Courts  of  Equity  lemaia 
neutral,  and  silently  suffer  the  law  to  prevail."  Bnt, 
where  the  personal  assets  are  soihcient  to  pay  all  the 
debts  and  legacies  and  other  charges,  there  the  heir  or 
devisee,  who  has  been  compelled  to  pay  any  debt  or 
incumbrance  of  his  ancestor  or  testator,  binding  upon 
him,  is  entitled  (unless  there  be  some  other  Equity, 
whicS  repels  the  claim)  to  have  the  debt  paid  out  of 
the  personal  assets,  in  preference  to  the  residuary  lega- 
tees or  distributees.  Thus,  for  instance,  if  a  specialty 
debt  or  mortgage  of  an  ancestor  or  testator  is  paid  by 
the  heir  or  devisee,  he  is  entitled  to  have  it  paid  ont  of 
the  personal  assets  in  the  hands  of  the  executor,  unless 
the  testator,  by  express  words  or  other  manifest  inten- 
tion, has  clearly  exempted  the  personal  assets  from  the 
payment^  And  the  personal  assets  are  liable,  in  such 
cases  of  mortgage,  even  although  there  may  not  be 
any  personal  covenant  for  the  payment  of  the  debt  or 
collateral  bond.*    And  lands,  subject  to,  or  devised  for 


1  Cailet  V.  BuDudiitoD,  9  P.  Will.  SOS ;  2  Bro.  Par.  Cia.  I ;  Howell 
V.  Ptice,  1  P.  Will.  394,  Cos'b  note. 

>  Tb«  whole  subject  wu  Ur^ly  dwcDSsed  in  Davies  «.  Topp,  1  Bro. 
Gh.  B.  634,  Appx. ;  Donae  o.  Lewis,  3  Bto.  Ch.  R.  SS7  ;  BbnDiDg  v. 
Spooner,  3  Vw.  114;  Qalton  v.  Huicook,  S  Atk.  434,  430;  Harwood  r. 
-  OgUnder,  8  Yei.  106,  134  ;  MUneB  e.  SUter,  B  Ve».  SM,  303  ;  and  in 
Hr.  Cox'a  note  to  Howell  v.  Price,  1  P.  Will.  304  ;  aod  Erelja  v.  Eve- 
Ijn,  3  P.  Will.  664  ;  fioolle  v.  Blandell,  1  MeriT.  R.  31S  lo  33B ;  Bam 
Ml  Aasets,  ch.  38,  ^  1  la  4,  ch.  S9,  ^  I  to  4.  See  the  Beporter^  oote  to 
Fbillips  t>.  Parker,  1  Tamlyn,  R.  ISO,  143. 

3  3  Tonbl.  E<i.  B.  3,  ofa.  2,  ^  1,  and  nolB  <a)  ;  1  Madd.  Ch.  Pr.  474, 
475  ;  Toller  on  Exeealots,  B.  S,  ch.  8,  p.  4L8 ;  Howell  o.  Price,  1  P. 
WiU.  301,  904,  and  Cox'a  nou  (t)  ;  Cope  c  Cope,  8 Salk.  449 ;  Anots- 
ter  V.  Hmjvr,  1  Bro.  Ch.  R.  454. 
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the  payment  of  debts,  are  in  like  manaer,  liable  to  dis- 
charge sach  mortgage  in  faror  of  the  heir  or  devisee, 
to  whom  the  mortgaged  lands  may  belong.^ 

§  572.  What  shall  constitute  proof  of  sach  an  in- 
tended exemption  by  the  testator,  is  not,  in  many  cases, 
ascertainable  upon  abstract  principles;  but  must  de- 
pend upon  circumstances.  It  is  certain,  however,  that 
a  devise  of  all  the  testator's  real  estate,  subject  to  the 
payment  of  his  debts,  or  a  devise  of  a  particular  estate, 
subject  to  the  payment  of  debts,  will  not  alone  be 
sufGcieut  to  exempt  the  personal  estate.'  But,  on  the 
other  hand,  if  the  real  estate  be  directed  to  be  sold  for 
the  payment  of  debts,  and  the  personal  estate  is  ex- 
pressly bequeathed  to  legatees,  there  the  personal 
estate  will,  by  necessary  implication,  be  exempted.^ 

§  573.  The  doctrine  of  the  Court,  in  all  cases  of 
this  sort,  is  founded  upon  the  same  principle,  that  ia, 
to  follow  out  the  intention  of  the  testator.  The  per- 
sonal estate  is  deemed  the  natural  and  primary  fund 
for  the  payment  of  all  debts ;  and  the  testator  is  pre- 
sumed to  act  upon  this  legal  doctrine,  until  he  shows 
some  other  distinct  and  unequivocal  intention.    The 


>  BiTtholomew  v.  Hay,  1  Alk.  487;  Tveedale  v.  Coveolr;,  1  Bro.  Ch. 
R.  240 ;  Howell  v.  Price,  1  F.  Will.  394,  Cox's  Dole ;  Serle  e.  Sl  'EAoj, 
9  J».  Will.  986. 

3  Ibid. ;  Bridgman  v.  Dove,  3  Atk.  SOI,  309 ;  Hulewood  v.  Pope, 
3  P.  Will.  335  i  Inchiqain  e.  Freoch,  Ambl.  B.  33 ;  S.  C.  1  Cox,  K.  1  ; 
1  Will.  R.  Sa  ;  1  Bro.  Ch.  R.  458;  Luplon  p.  Lupton,  S  Johns.  Cii.  R. 
eS8  ;  LiTingtton  o.  Newklrk,  3  Johns.  Ch.  R.  319 ;  Walker  v.  Jackson, 
S  Atk.  635  ;  Aneaster  p.  Mayor,  1  Bro.  Cb.  B.  454  ;  Bootle  d.  Blundell, 
1  Metiv.  R.  194,  SIO. 

3  3  FoDbl.  Eq.  B.  3,  eh.  3,  ^  1,  and  note  (a)  ;  Id.  ^  3,  and  note  (e),  {a); 
Waiawright  e.  Bendlowea,  3  Tern.  718 ;  S.  C.  Free.  Ch.  4S1  ;  Bamfield 
tr.  Wyndhain,  Free.  Ch.  101 ;  Walker  t>.  Jackson,  3  Atk.  624,  625  ; 
Graj  o.  MinnethoTp,  S  Ves.  103 ;  BooUe  v.  Blandell,  1  Herir.  R.  194, 
310, 334  i  Hibee  v.  Slatei,  8  Tea.  293,  803. 


byGooglc 


656  EQUITT  JCBISPEXJBEHCB.  [CH.  IX. 

general  rule,  therefore,  of  Courts  of  Equity,  although 
sometimes  deliTered  ia  ooe  fonn,  and  sometimes  ia 
another,  is,  (as  Lord  Hardwicke  has  expressed  it,) 
that  the  personal  estate  shall  be  first  applied  to  the 
payment  of  debts,  unless  there  be  express  words,  or  a 
plain  intention  of  the  testator,  to  exempt  his  personal 
estate,  or  to  give  his  personal  estate  as  a  specific  lega- 
cy ;  for  he  may  do  this,  as  well  as  give  the  hulk  of  his 
real  estate  by  way.  of  specific  legacy/ 

§  574.  But,  although  the  personal  estate  is  thus 
deemed  the  general  and  primary  fand  for  the  payment 
of  debts,  and  still  remains  so,  notwithstanding  the  real 
estate  is  also  collaterally  chargeable,  yet  the  mle  is 
otherwise,  or  rather  is  difierently  applied,  where  the 
charge  of  the  debt  is  principally  and  primarily  upon 
the  real  estate,  and  the  personal  security  or  covenant 
is  only  collateral ;  for  the  primary  fund  ought  in  con- 
science, in  all  cases,  to  exonerate  the  auxiliary  fund.' 
The  debt  or  incumbrance  may  he  in  its  nature  real,  or 
it  may  become  so  by  the  act  of  the  person  who  has 
the  power  of  charging  both  the  real  and  the  personal 
funds ;  or  the  land,  although  it  be  auxiliary  only  to  the 
personal  estate  of  the  original  contractor  of  the  debt 
or  incumbrance,  may  yet  become  the  primary  fund,  as 
between  itself  and  the  peVsonal  estate  of  another  per- 
son, who  may  take  the  land,  either  by  descent  or  pur- 
chase, subject  to  the  charge.  In  both  these  cases  the 
personal  estate  is  charged  (if  at  all)  only  as  a  security 
for  the  land ;  and  it  ought  to  have  the  same  measure 


t  Walker  v.  JacksoD,  2  Atk.  625. 

3  See  Co.  Lilt.  308  b,  Butlei's  note,  106  ;  Leohmere  t>.  ChMlton,  IS 
Tej.  197,  188. 
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of  Equity  as  tbe  land  is  entitled  to,  whea  it  is  pledged 
as  a  security  for  a  personal  debt.^ 

§  576.  The  first  class  of  cases  may  be  illustrated 
by  the  case  of  a  Jointure  or  portion,  to  be  raised  oat 
of  lands  by  the  execution  of  a  power.  In  such  a  case, 
notwithstanding  there  may  be  a  personal  covenant  or 
agreement  to  raise  the  jointure  or  portion  to  the  stipu- 
lated amount ;  yet  the  charge,  when  raised,  is  to  be 
deemed  a  primary  charge  on  the  lands,  and  the  per- 
sonal estate  of  the  covenantor  only  security  therefor. 
In  other  words,  although  the  covenantor  is  the  original 
contractor,  yet  the  charge,  being  in  its  nature  real, 
and  the  covenant  only  an  additional  security,  the  land 
will  be  decreed  to  bear  the  burden,  in  exoneration  of 
the  personal  estate.^  The  same  principle  will  apply 
to  pecuniary  portions,  to  be  raised  in  favor  of  daugh- 
ters, in  a  marriage  settlement,  out  of  lands  placed  in 
the  hands  of  trustees  for  this  purpose,  although  there 
be  a  personal  covenant,  also,  of  the  settler  to  have  the 
portion  thus  raised.' 

$  676.  Tbe  second  class  of  cases  may  be  illustrated 
by  the  common  case  of  a  mortgage  created  by  an 


>  See  Eail  of  Cltrandon  v.  Baiham,  1  YouDge  &  Coll.  N.  R.  668,  711, 
713,  irhere  Scott  t>.  Beechei,  5  Madd.  R.  06,  snd  Lord  llchesler  v.  Car- 
narvon, 1  BeaT.  R.  209,  aie  teuiaiked  on.  T  borrow  thia  laogaage  and 
the  esaea  which  illustr&le  it,  from  the  valuable  noia  of  Mr.  Cos  to 
E»eljn  V.  Evelyn,  S  P.  Will.  664,  note  (1).  See  ftiM  Mr.  Cox's  note  to 
Howell  t>.  Price,  I  P.  Will.  264,  note  (1). 

•  CoTfltitry  e.  CoTentry,  9  Mod.  13  ;  3.  C.  9  P.  Will.  222  ;  3  FbnW. 
Eq.  B.  3,  oil.  3,  ^  3,  note  (b). 

"  EdwaHa  v.  Freeman,  3  P.  Will.  435 ;  Evelya  v.  BTslyn,  3  P.  Will. 
664,  Mr.  Cox's  note  (1) ;  Ward  «.  Dudley  Si  Ward,  3  Bra.  Ch.  K.  316  ; 
S.  C.  1  Cox,  R.  436  ;  Wilson  c.  Darlinglon,  I  Cox,  R.  173  ;  Duke  of 
Ancaater  v.  Mayor,  1  Bio.  Ch.  R.  451,  464,  end  Bell's  note  (2)  ;  Basaett 
e.  Percival,  I  Gox,  R.  SflS  ;  3  Fonbl.  £q.  B.  3,  ch.  3,  ^  3,  note  (6).  See 
Lechmere  v.  CbarlKRi,  IS  Vee.  197,  198. 
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aDcestor,  and  the  mortgaged  estate  descendiag  upon 
his  heir.  There,  although  the  heir  should  become 
personally  bound  to  pay  the  mortgage,  yet  his  personal 
estate  would  not  be  liable  to  be  charged  in  favor  of 
any  person  who  shonld  derive  title  by  descent  under 
him  to  the  mortgaged  premises,  subject  to  the  mort- 
gage. For  the  debt  was  not  originally  contracted  by 
him;  and  it  was,  as  to  him,  primarily  chargeable  on 
the  land  ;  and  even  his  covenant  to  pay  the  mortgage 
would  only  be  considered  as  a  security  for  the  debt^ 


'  Cope  p.  Copo,  3  S»lk.  419 ;  EtcIjo  r.  Evelyn,  9  P.  Will.  661,  and 
Mt.  Cox'i  Dote  (1),  and  also  hie  Dote  (1)  to  Huwell  p.  Price,  1  P.  Will. 
894 ;  Lecnan  n.  Nennham,  1  Vea.  51  ;  Lacam  v.  Merlins,  1  Vea.  312  ; 
Aneuter  n.  Mayor,  1  Bro.  Ch.  R.  455,  461,  and  BdU'b  note  (3)  ;  Law- 
son  V.  Hudson,  I  Bro.  Ch.  R.58,a[id  Mr.  Belt's  note.  Earl  of  Clarendon 
V.  Barbam,  1  Yoange  Si  CaU.N.  R.  698,711,  712.  In  this  case  Mr.  Vice- 
ChancelloT  Bnice  said :  "  1  have,  I  think,  onlyfurther  to  coDsider  whether 
the  Island  estate  as  it  now  stands  is  the  prior  or  the  secondary  faad  for 
the  payment  of  the  Island  mortgage  debt.  To  the  discharge  of  an  ordi- 
nary debt  due  from  Mr.  Joseph  Foster  Barham,  his  penmnal  estate  ooght, 
I  apprehend,  in  the  ordinary  coarse,  to  be  first  applied.  It  has  been  con- 
tended, hawever,  by  the  plaintiffs,  that  with  regard  to  the  sum  secured  on 
the  Island  estate,  this  cannot  be,  and  that  to  the  payment  of  that  snca 
the  Island  estate  must  primarily  be  applied.  The  first  reason  assigned 
for  this  is,  that  there  is  eridence  in  the  caass  showing  (as  the  pIiintifTs 
ioBtst)  that,  in  point  of  fact,  Mr.  John  Barham  intended  that,  as  between 
the  personalty  and  the  mortgaged  realty  liable  lo  this  debt,  the  latter 
,  ahoald  be  the  prior  fund  to  be  applied.  1  am  unable,  honrever,  to  discover 
any  sach  evidenoe.  Ii  is  true,  that  in  my  opinion  there  was  an  absence 
of  intention  on  his  part,  thai  any  part  of  tne  capital  of  bis  inoilier's  for- 
tune ahould  be  considered  as  either  satisfied  or  extinguiriied.  But  this 
does  not  appear  lo  me  lo  amoant  to  any  thing  for  the  present  purpose. 
He  eould  not  as  to  the  other  persons  iniercBled  in  Lady  Caroline's  for- 
tune, without  their  consent,  (a  consent  neither  asked  nor  obtained,  nor 
probably  thought  of,)  relieve  any  portion  of  his  father's  assets  from  tbe 
liability  under  which  the  whole  of  those  assets  was  to  make  good  tbat 
•fortune,  and  I  do  not  see  any  ground  whatever  fur  saying  that  he  ever  in 
fact  indicated  any  wish  or  design,  that  any  one  part  should  wholly  or 
partially  indemnify  any  other  part  of  the  assets  in  respect  of  iL  Tbe 
other  assigned  reason  is,  tbat,  independently  of  any  proof  of  actual  inien- 
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Therefore,  where  land  descended  to  the  wife,  subject 
to  a  mortgage  made  hy  her  &iher,  and,  on  an  assign- 


tioD,  the  united  chuacten  of  aeling  execDtoi  aod  sole  teBidaarj  legatee, 
u  well  as  heii  and  devisee  of  his  fathei,  having  lendered  Mr.  John  fiais 
ham  solely  and  eqaallj  interested  id  Ihe  vhole  of  the  fuoda  from  which 
the  fortune  waa  due,  it  ia  a  neceeaarj  eooEequenee  Ihat  the  portion  of 
ihoaa  funds  apecilicftll;  pledged,  thoDgh  not  exclDatTel;  liable  for  ita  pajr- 
roent,  mast  bear  the  burden  of  the  pledge  wilhoat  indemniif  ot  coo- 
tribnlion.  The  neceasiij  of  aach  a  coneequence  is  not  obrious  to  mj 
apprehenaion.  The  geneial  tale  ia,  that  a  pledge  or  accurii;  for  a  debt', 
tboagh  haviog  ita  full  operation  ia  favor  of  tbe  creditor,  does  not  taLe 
awaj  the  character  of  debt,  and  neiihei  excludes  him  from  any  otiiei 
recned;,  nor  changes  or  affects  the  mode  in  which  as  between  those  who 
take  tho  debtor*a  property,  subject  to  hia  debts,  ihai  property  is  to  ba  ap- 
plied. Generally,  with  regard  to  suah  a  question,  the  case  is  dealt  wild 
aa  if  the  pledge  or  aeenrity  did  not  exist.  I  do  not  forget  the  disiluetiona 
or  exceptions  eaiablished  or  recognized  in  Lolkina  v.  Leigh,  (Ca.  temp. 
Talb.  53,}  Haliiwell  r.  Tanner,  (1  Rubs.  Si  M.  633,]  Wjibe  v.  Hennikei, 
(S  Myl.  &  C,  636,}  and  the  aulboiilies  to  which  reference  ia  there  made, 
distinctions  or  exceptions  proviDg  the  rule,  but  otherwise  seeming  to  me 
to  have  no  place  in  the  present  case.  If  the  mcie  fact  of  the  union  of 
interests  were  material,  it  would  have  had  its  operation  and  effect,  though 
Mr.  John  Batham  had  died  within  an  hour  of  his  father's  death  ignorant 
of  it.  Id  that  case  there  might  have  atiaen,  and  as  mailers  are,  there 
may  arise,  an  <U>Bolute  necessity  for  deciding  which  is  Ihe  first  fund  for 
paying  an  nnsetsuied  specialty  debt  due  fiom  Mr.  Joseph  Foster  Barham. 
Suppose  such  a  creditor  in  existence;  it  would  be  contrary  to  all  princi- 
ple to  hold  that  his  caprice  or  election  should  decide  between  iea.\  estate 
now  belonging  to  one  person,  and  personal  estate  now  belonging  to 
another,  which  of  the  two  ia  finally 'to  bear  the  burden.  The  Courtmust 
decide  in  such  a  case.  And  on  what  ground  could  it  be  held,  that  the 
personal  estate  ought  not,  as  between  that  and  the  teal  estate,  to  be  first 
applied !  What  could  have  taken  place  in  the  event  that  I  have  sup- 
posed —  what  has,  in  fact,  taken  place,  to  change  the  ordinary  course  as 
to  such  an  unaecored  debt!  In  my  opinion  nothing.  If  so,  io  the  ab- 
sence of  proof  of  actual  intention,  why  should  the  mortgage  or  pledge 
make  any  difference  1  Yet,  if  the  plaintiffs'  contention  is  right,  they 
would  in  Ihe  event  of  the  mortgagee's  recovering,  as  it  is  admitted  thn 
they  are  entitled  to  recover  their  debt  against  the  general  personal  estate 
of  Joseph  Foatei  Batham,  be  entitled  to  stand  in  the  mortgagee's  place 
against,  or  be  indemnified  by  the  Island  estate.  The  foundation  of  such 
a  stale  of  things  in  principle  I  am  unable  to  see.  Agreeing  entirely  with 
the  doctrine  laid  down  in  Bagot  v.  Ougbton,  (1  F.  W.  947,)  and  Evelyn  r. 
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ment  of  the  mortgage,  the  husband  coTecanted  to  pay 
the  moDey  to  the  assignee;  it  was  decreed  that  the 


Efeljn,  (3  P.  W.  659,)  which  has  been  lecogniied  in  inuj  other  case*, 
{pariiculail;  one  in  this  family,  Buhun  v.  Lord  Thuiet,  3  M.  &  K. 
607,}  I  do  not  see  anj  clear  and  iiteaiatible  reason  for  not  holding  that 
an  executor,  nho  being  also  sole  reaidoarj  legates,  haa  receiTed  more 
personal  estate  than  enongh  to  paj  all  the  funeral  and  testamenlary  ei- 
penaes,  and  debts  and  liabilities  of  e*ery  description,  as  well  as  legacies, 
becoDiea  himself  subatanlially  debtor  to  the  credilora  of  tho  teatator.  And 
whether  such  an  executor  is  sole  executor  or  anrriied  bj  a  co-exeenlor,  I 
apprehend  that  ihe  doctrine  of  Lord  Chief  Baron  Gilbert,  Lex  Pmt.  315, 
eqaallj  applies  in  principle.  The  case  also  of  Lord  Belvedere  v.  Boeh- 
forl,  (5  Bro.  P.  G.  299,]  in  the  Hoase  of  Lords,  (though  I  am  aware  of 
what  Lord  Tharlon  has  in  Tneddell  o.  Tweddell,  (3  Bro.  C.  C.  101,)  and 
Lord  AWanley  In  Woods  v.  Huntingford,  (3  Ves.  130,)  asid  of  that  case,) 
may  be  ihooght  to  hara  at  least  a  considerable  bearing  the  atme  way,  and 
consequently  against  the  plaintiffs.  Lord  Thurlow,  who,  as  leading 
coansel,  aigned  the  cass  for  the  sacceaafol  parly,  the  reapondent  in  Lord 
Beltidere  v.  Rochfori,  appears  to  have  considered  that  the  House  of  Lords 
held,  bat  ought  not  lo  baTe  held,  that  (he  mortgage  debt  in  qaesiioD  there 
had  been  made  the  debt  of  Robert  Roehfnit,  the  grandfather,  aa  between 
hia  real  and  his  personal  estate ;  and  he  is  reported  to  have  said,  '  In  that 
case  George  had  a  fee-simple  in  Ihe  estate  ;  he  was  capable  of  giving  it 
after  the  charges  were  eztinguiBhed.'  But  I  am  not  at  all  peiauaded  that 
lie  disss n led  from  ibe  docttine  to  be  found  in  Gilbert,  and  upon  which 
doeiiine  Ihe  printed  cases  in  Lord  Belvidere  v.  RochTort,  end  the  state- 
menu  of  Lord  Thurlow  and  Lord  Alvanley,  in  Tweddell  t).  Tweddell, 
and  Woods  v.  Huntingford,  show,  if  not  the  certainty,  at  least  a  very  high 
degree  of  probability,  that  in  Lord  Belridera's  case,  both  Lord  Liffurd 
and  the  House  of  Lords  meant  to  act  and  did  act  independently  of  Lord 
Jocelyn's  decree,  and  not  by  reaaon  or  in  consequence  of  what  Lord  Joce- 
lyn  had  done.  Nor  can  I  see  that  Perkyns  v.  Bayutun  {3  P.  W.  664,  n.) 
as  to  which  1  have  examined  the  Registrar's  book,  is  at  variance  with 
this  doctrine.  In  Perkyns  v.  Bayntun,  no  account  was  sought  of  the  per- 
sonal estate  of  Sir  William  Osbaldistone,  who  had  died  aquarter  of  a  cen- 
tury before  the  soit.  What  was  its  amount,  whether  it  was  considerable 
or  inconsiderable,  whether  as  to  his  personal  estate  in  fact  he  died  solvent 
or  insolvent,  was  not  stated,  and  doea  not  appear.  The  point  in  Gilbert 
seems  not  to  have  been  raised  or  touched  in  that  case.  Upon  the  whole, 
thinking  the  opinion  of  Lord  Chief  Baron  Gilbert  well  founded  in  princi- 
ple, and  corroborated,  if  touched,  by  Lord  Belvidere's  case,  I  should,  had 
the  cases  of  Scott  v.  fieecher,  (5  Madd.  06,}  Evans  n.  Sraithson,  (dot  re- 
ported,) and  Lord  Ilehester  a.  Lord  Carnarvon,  [I  Beav.  S69,)  notexiated. 
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husband's  personal  estate  should  not  exonerate  the 
mortgaged  premises ;  for  the  debt  was  originally  the 
fkther*s ;  and  the  husband's  covenant  was  only  collat- 
eral security  therefor.'  So,  where  a  mortgaged  estate 
is  purchased  by  an  ancestor,  subject  to  the  mortgage, 
and  of  course  so  much  less  is  paid  for  it,  as  the  mort- 
gage amounts  to ;  there,  upon  a  descent  cast,  if  it  be 
a  fee,  or  upon  devolution  upon  executors  or  legatees, 
if  it  be  a  leasehold  estate,  the  personal  estate  of  the 


h&Te  held  and  decided  that  the  penonal  ealite  of  Joseph  Fogtei  Buham, 
and  therefote  in  BubstaDce  the  peisona)  estate  of  John  Barham,  iathe  first 
fund  far  the  payment  of  the  mortgage  on  the  Island  estate.  Conaislentlj, 
howeTCT,  with  the  opinions  which  appear  to  have  been  expressed  judiciallj 
by  Sir  John  Leach,  Lord  Lyndharst,  and  Lord  Langdala,  in  these  three 
caaes,  I  apprehend  that  I  cannot  so  decide.  Feeling  the  leapect  due  from 
me  to  these  aulhoriliee,  independently  of  Lord  Lyndhuril's  present  poM- 
tion,  deferring  to  them,  and  not  upon  this  point  seting  in  accordance  ivith 
mj  own  opinioD,  I  direct  the  insertion  in  ihe  decree  of  a  deelaiatioo,  that 
the  lalaod  estate  ia  ihe  first  fund  for  the  payment  of  the  Island  morigage. 
The  property  which  I  have  called  the  Island  estate,  sobjected  to  this  mort- 
gage for  10,7731.  6j.  Sd.,  may  possibly  not  be  wholly  teal  eslsle.  It  may 
inolade  some  personalty  —  a  remark  which  I  do  not  roesn  as  exleading  to 
the  Island  compensation -money,  which,  as  I  have  said,  I  cannot  hold  to 
have  been  or  to  be  ascribed,  or  applied,  or  applicable,  otherwise  than 
merely  as  part  of  the  general  mass  of  the  general  assets  of  Joseph  Foster 
Barham,  oi  general  personal  estate  of  John  Birhsm,  this  being,  as  it 
seems  to  me,  a  consequence  of  the  manner  in  which,  and  expressed  title 
nnder  which,  he  received  it,  and  of  his  conduct  in  all  respects.  His  father 
had  nothing  more  than  a  life-iQlereat  in  the  beneSt  of  the  Island  mortgage. 
Before  concluding  I  may  obserre,  that  the  reference  which  I  hafe  made 
to  ^ans  V.  Smiihson,  has  been  occasioned  by  my  entire  telianea  upon 
Ihe  authenticity  of  the  information  from  which  Mr.  Tinney'a  statement  of 
that  case  was  made,  and  my  supposition  that'Lord  Lyndhurst's  liew  of 
the  law  ae  to  a  vendor'elien,  agreed  with  that  of  Sir  W.  Grant,  in  Trim- 
mer «.  Bayne  (9  Yea.  SOU),  and  of  Sir  L.  Shadwell  in  Sproule  v.  Prior, 
(8  Sim- 189).  It  seema  that  the  passage  in  Gilbert  was  bronghi  under 
his  Lordship's  notice,  but  not  Lord  BeWedere's  case,  and  that  neither  was 
cited  before  Sir  J.  Leach  or  the  present  Master  of  the  Bolls." 

1  Ibid.  ;  Bsgot  e.  Oughion,  1  P.  Will.  347;  See  Gooch  v.  Gooch, 
8Eng.  Law*  Eq.  R.  Ul. 
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purchaser  will  not  be  held  boond  to  exonerate  the 
mortgaged  premises  from  the  mortgage ;  for  it  ia  not 
the  personal  debt  of  the  purchaser.^ 

S  577.  These  illustrations  may  sufHce  to  explain  some 
of  the  more  important  doctrines  of  Courts  of  Equity 
upon  this  complicated  subject  of  the  marshalling  of 
assets,  (for,  in  a  work  like  the  present)  it  is  impossible 
to  examine  all  of  them  minutely,) '  and  to  show  upon 
what  nice  presumptions  and  curious  analogies  they 
sometimes  proceed,  some  of  which  (to  say  the  least  of 
them)  are  sufficiently  artificial,  and  elaborate,  and 
subtile.  The  manner  in  which  assets  are  now  generally 
marshalled  in  the  payment  of  debts,  may  be  arranged 
in  the  following  order.  Firsts  the  general  personal 
estate  is  applied  to  the  payment  of  debts,  unless  ex- 
empted expressly,  or  by  plain  implication.  Secondly, 
any  estate  particularly  devised  for  the  payment  of 
debts,  and  only  for  that  purpose.  Thirdly,  estates 
descended  to  the  heir.  Fourthly,  estates  specifically 
devised  to  particular  devisees,  although  charged  with 
the  payment  of  debts.' 


1  AacBstei  v.  Mijor,  1  Bia.  Ch.  R.  454,  «nd  MT..Belt'i  note  (S) ; 
Tweddell  t>.  Tweddell,  3  Bra.  Ch.  R.  101,  tnd  Mr.  Belt'a  note  ;  Butler  v. 
Bailei,  5  Vea.  534,  638  ;  CumberUnd  e.  CodriDgton,  3  JotinB.  Cb.  R.  338  ; 
Mr.  Cox'b  Dote  to  Howell  v.  Price,  1  F.  Will.  S9i,and.hts  nota  to  Ereljn 
«.  Eiel  jn,  3  P.  Will.  664 ;  2  Fonbl.  Eq.  B.  3,  ch.  8,  ^  3,  note  (i) ;  4  Kent, 
Comm.  Lect.  65,  p.  430,  431,  (4th  ediiioa.) 

3  Sea  other  casee,  3  Fonbl.  Eq.  B.  3,  ch.  3,  ^  1 ,  2,  3,  Mid  notes  ;  Hat- 
wood  V.  Ogluider,  B  Vea.  106,  134  ;  Milnes  «.  Slater,  8  Ves.  293,  303. 

3  Daiiea  v.  Topp,  1  Bro.  Ch.  R.  536  ;  Donne  v.  Lewis,  3  Bro.  Ch.  S. 
363 ;  Huwood  e.  Ogluder,  8  Vea.  106, 134;  Milaee  o.  Sliter,  8  Yes. 
293,  303  ;  Liviagaton  v.  Nenkirk,  3  Jobaa.  Ch.  R.  319  ;  i  Kent,  Comni. 
Lect.  65,  p.  480,  421  (4ih  edit.) ;  1  Madd.  Ch.  Pr.  474  ;  Ram  on  Aateta, 
oh.  30,  p.  374  ;  Jeremj  on  £q.  Juried.  B.  3,  Ft.  3,  ch.  5,  p.  534,  537  to 
643. 
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■  5  578.  This  review  of  the  jurisdiction  of  Courts  of 
Equity  over  the  administration  of  assets,  however  im- 
perfect and  brief,  is  quite  sufficient  to  establish  the 
truth  of  the  remarks  already  stated,  that  the  jurisdic- 
tion is  not  wholly  and  solely  dependent  upon  the  mere 
fact,  that  there  exists  a  constructive  trust  of  the  funds 
in  the  hands  of  the  personal  representative,  requiring 
them  to  be  properly  applied  and  distributed.  But  t^^ve 
are  other  and  numerous  sources  of  jurisdiction  collater- 
ally connected  with  it,  such  as  the  necessity  of  a  dis- 
covery, and  taking  accounts  and  cross  Equities  hy  sub- 
stitution and  otherwise,  existing,  in  a  great  variety  of 
cases,  in  very  complicated  forms,  all  of  which  are,  or 
may  be,  necessary  to  be  e;xamined,  in  ord^r  to  a  full 
and  due  administration  of  the  estate.  Indeed,  the 
whole  topic  of  marshalling  assets  seems  properly  to 
belong  rather  to  the  peculiar  doctrines  of  Courts  ^f 
Equity  in  regard  to  conflicting  rights  and  equities,  than 
to  any  notiiHi  of  trust  in  the  parties. 
\^  579.  Before  quitting  this  subject,  it  may  be  useful  to 
take  notice  of  the  interposition  of  Courts  of  Equity,  in  re- 
gard to  the  administration  of  assets,  in  cases  where  there 
is  any  alienation  or  waste  of  them  on  the  part  of  the  per- 
sonal representative  of  the  deceased.  At  Common  Law, 
the  executor  or  administrator  is  treated,  for  many  pur- 
poses, as  the  owner  of  the  assets,  and  has  a  power  to  dis- 
pose of  and  aliene  them.'  There  is  no  such  thing  known, 
as  the  assets  in  the  hands  of  an  executor  being  the  debtor, 
or  as  a  creditor's  having  a  lien  on  tjiem ;  but  the  person 
of  the  executor,  in  respect  to  the  assets  which  he  has  in  his 


<  Hill  D.  Simpion,  7  Vea.  166  ;  McLeod  v.  Drnmmond,  11  Tea.  353  ; 
S.  C.  17  Vea.  154, 168. 
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hands,  is  treated  as  the  dehtor.^  At  law,  the  assets  of 
the  testator  may,  perhaps,  at  least  under  special  ciicum- 
stances,  be  taken  in  execution  for  the  personal  debt  of 
the  executor,  unless,  indeed,  there  he  some  fraud  or  col- 
lusion between  the  execution  creditor  and  the  executor;* 
as  they  certainly  may  also  be  taken  in  execution  for 
the  debts  of  the  testator.'  But  ia  Courts  of  Equity, 
the  assets  are  treated  as  the  debtor,  or,  in  other  words,  as 
a  trust  fund,  to  be  administered  by  the  executor  for  the 
benefit  of  all  persons  who  are  interested  in  it,  whether 
they  are  creditors,  or  legatees,  or  distributees,  or  other- 
wise interested,  according  to  their  relative  priorities, 
privileges,  and  equities.* 

J  580.  Still,  however,  Courts  of  Equity  do  not  super- 
sede the  principles  of  law  upon  the  same  subject  And, 
therefore,  a  sals  made  iond  fide  by  the  executor,  for  a 
Tgluable  consideration,  even  with  notice  of  there  being 
assets,  'will  be  held  valid,  so  that  they  cannot  be  followed 
bycreditors  or  others,  into  the  hands  of  the  purchaser.' 
In  this  respect  there  is  a  manifest  difference  between 
the  case  of  an  ordinary  trust,  where  notice  takes  away 
the  protection  of  a  hm&  fide  purchase  from  the  party. 


I  Fair  0.  Newnham,  4  T.  Rep.  6SI,  634  ;  While  v.  Boodi,  1  T.  R. 
625,  note ;  8.  C.  4  Doug.  R.  36  ;  Nu^nt  e.  Glffard,  1  West,  Rep.  496, 
4S7  ;  S.  C.  1  Atk.  463 ;  S.  D.  3  Vcb.  269.  But  see  Hill  o.  Simpson, 
7Ve«.  152;  MeLeod  o.  Drnnimond,  14  Ves.  561;  S.  C.  17  Ves..l54, 
168. 

3  Wbale  c.  Booih,  4  T.  R.  633,  note  ;  S.  C.  4  Doog.  R.  36  ;  Fatr  o. 
Newnham,  4  T.  R.  631 ;  McLeod  e.  Diummoad,  17  Tea.  154;  B«j  x. 
Ray,  Cooper,  R.  364. 

3  Ibid. ;  Contra,  McLeod  o.  Drammoad,  17  Ves.  154,  168. 

*  Fan  D.  Newnham,  4  T.  B.  636,  per  Boiler,  J.  ;  Whale  v.  Booih, 
4  T.  R.  635,  note  ;  S.  C.  4  Doug.  R.  SO. 

II  Ibid.  :  McLeod  c.  Drnmmand,  17  Vei.  154,  156,  16B;  Keane  c. 
Robeila,  4  Madd.  357. 
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and  this  peculiar  sort  of  trast,  mixed  up  in  some  mea* 
sore  with  geaeral  owaership.'  To  affect  a  sale  or  other 
traDsactioD  of  an  esecator^  attempting  to  bind  the  assetfi, 
so  as  to  let  ia  the  claim  of  creditors  and  others,  who 
are  principally  interested,  there  must  he  some  fraad, 
or  collusion,  or  miscondact,  between  the  parties.*  A 
mere  secret  intention  of  the  executor  to  misapply  the 
funds,  unknown  to  the  other  party  dealing  with  him, 
or  a  subsequent  unconnected  misapplication  of  them, 
will  not  affect  the  purchaser.  He  must  be  conusant  of 
such  Intention,  and  designedly  aid  or  assist  in  its  exe- 
cution.' But,  in  the  view  of  Courts  of  Equity,  there  ia 
a  broad  distinction  between  cases  of  a  sale  or  pledge 
of  the  testator's  assets  for  a  present  advance,  and  cases 
of  such  a  sale  or  pledge  for  an  antecedent  debt  of  the 
executor;*  for,  in  the  latter  case,  the  parties  must  be 
generally  understood  to  cooperate  in  a  misapplication  of 
the  assets  from  their  proper  purpose,  unless  that  infer- 
ence is  repelled  by  the  circumstances.' 

^  581.  The  general  doctrine,  now  maintained  by 
Courts  of  Equity,  upon  this  subject,  cannot  be  better 
summed  up  than  it  is  by  a  learned  Judge  (Sir  John 
Leach)  in  an  important  case.*    "  Every  person,"  (sud 


■  Mead  t>.  Lotd  OiKtj,  Aik.  938,  839,  S40. 

!>  Bil)  D.  SinpaoD,  7  Vcb.  153  ;  Nugent  v.  Gifibnt,  I  Aik.  463,  oiled  i 
Bro.  Cb.  R.  136,  aod  17  Ves.  180,  163  ;  Andrewa  v.  Wrigley,  4  Bro.  Ch. 
R.  US ;  Mead  v.  Lord  Orrer;,  3  Atk.  235,  SSB,  S3Q ;  McLeod  v.  Diam- 
mend,  14  Ves.  355  ;  17  Tea.  151,  168,  169,  170,  171. 

'  Mcleod  V.  Diaromond,  14  Ve«.  355 ;  S.  C.  17  Yes.  164,  158,  189,  170, 
171  ;  Andrews  t>.  Wriglej,  4  Bro.  Ch.  R.  135 ;  Scolt  d.  Tyler,  2  Bro.  Ch. 
R.  431  ;  3  Dick.  R.  724  ;  Eeane  k.  BoberU,  4  Madd.  R.  367. 

*  McLeod  V.  Drumaiond,  14  Ves-  361,  362 ;  S.  C.  17  Tea.  154,  ISS, 
158  to  171  ;  Hill  p.  Simpion,  7VeB.  153. 

B  Ibid.  See,  also,  Mr.  Roscoe'a  learned  doI«  to  Whale  v.  Booth,  4 
Doug.  R.  47,  nole  (66).  * 

«  Keane  c.  Robens,  4  Madd,  Bep.  357, 35B.  See,  aUo,  Ram  on  AneU, 
S6« 
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he,)  "  who  acquires  personal  assets  by  a  breach  of  trust 
or  a  devastavit  by  the  executor,  is  responsible  to  those 
who  are  entitled  under  the  wiU,  if  he  is  a  party  to  the 
breach  of  trust  Generally  speaking,  he  does  not  be- 
come a  party  to  the  breach  of  trust  by  buying,  or 
receiviag,  as  a  pledge  for  money  advanced  to  the  exe- 
cntMatthetime,  any  partofthe  personal  assets,  whether 
specifically  given  by  the  will  or  otherwise ;  because 
this  sale  or  pledge  is  held  to  be  jnnma  facie  consistent 
with  the  duties  of  an  executor.  Generally  speaking, 
he  does  become  a  party  to  the  breach  of  trust,  by  buy- 
ing or  receiving  in  pledge  any  part  of  the  personal 
assets,  not  for  money  advanced  at  the  time,  but  in  satis- 
faction of  his  private  de^t ;  because  this  sale  or  pledge 
is  prima  facie  Inconsistent  with  the  duty  of  an  executor. 
I  preface  both  of  these  propositions  with  the  term 
'  generally  speaking,'  because  they  both  seem  to  admit 
of  exceptions."  And  it  may  be  added,  that  whenever 
there  is  a  misapplication  of  the  personal  assets,  and  the 
assets  or  their  proceeds  can  be  traced  into  the  hands  of 
any  persons  afiected  with  notice  of  such  misapplication ; 
there  the  trust  will  attach  upon  the  property  or  pro- 
ceeds in  the  hands  of  sach  persons,  whatever  may 
have  been  the  extent  of  such  misapplication  or  con- 
version." 


cb.  37,  i)  4,  p.  184 ;  3  Fonbl.  £q.  B.  2,  oh.  B,  %  9,  noM  {t)  ;  Watkiiu  p. 
Cheek,  3  Sim.  &  Sta.  205. 

>  See  Ram  od  Assets,  ch.  37,  %  4,  p.  491,  499  ;  Adair  tr.  Shiw,  1  Sch. 
tt  Lefr.  361,  S63.  The  aame  prineiplft  ma?  be  farther  illustnted  bf  ihe 
cases  atieady  mentianed,  where  oiediton  and  others  are  permitled  to  sae 
the  debtors  of  the  deceased,  when  they  collude  with  the  executor  or  ad- 
minlalrator,  although  the;  are  not  suable. except  bj  the  executor  or  admi- 
Qistraior.  Lord  Srougham,  in  Holland  v.  Prior,  7  Mjloe  &.  Keen,  S40, 
•aid,  •  AlthoDgh  the  general  principle  of  the  Court,  for  preventing  multi- 
plicity of  snita,  and  avoiding  ciroaii;  of  proceeding,  is  to  bring  all  the 
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$  582.  In  cases  where,  dnriog  coveiture,  the  assets 
of  a  feme  covert  executrix  are  wasted  by  the  husband, 
and  he  then  dies,  no  action  at  law  lies  by  the  creditors 
against  the  assets  of  the  husband.  But  Courts  of  Equity 
will  in  such  a  case  interfere,  and  relieve  the  creditors, 
upon  the  ground  of  the  breach  of  trust  in  the  husband, 
and  his  conversion  of  the  assets  of  the  wife's  testator 
into  funds  in  ud  of  his  own  assets.' 

$  583.  And  here  we  might  treat  of  the  nature  and 
extent  of  the  jurisdiction,  which  Courts  of  Equity  will 
exercise  in  regard  to  the  assets  of  foreigners,  collected 
under  what  is  called  an  ancillary  administration  (because 
it  is  subordinate  to  the  original  administration)  taken 
oat  in  the  country  where  the  assets  are  locally  situate. 
This  subject,  however,  has  been  largely  discussed  in 
another  place,  in  considering  the  conflict  of  the  laws  of 
different  countries  upon  the  subject  of  administrations 
of  property  situate  therein,  and,  therefore,  it  will  be 
but  very  briefly  taken  notice  of  here.'    In  general  it 


pinies  concerned  in  tbe  BDbJsct-matter  befoio  ii,  &Dd  to  adjadicaie  once 
foe  &II  among  ihem ;  and,  althoagh  this  would  lead,  in  administeTJng  the 
■ueta  of  deceued  perBOas,  to  go  beyond  the  personal  lepresenlaiifes,  fol. 
lowing  the  eBlite  of  the  deceaBcd,  and  laklog  note  of  hia  credita,  sod  eon- 
•eqnentl;  bringing  forward  hia  debtors ;  jet  the  practice  of  the  coort  haa 
ptescribed  boands  to  the  inqairy ;  and,  accordingly,  the  rnle  is,  lo  atop  short 
at  the  pcTBonal  TepieacDlatiTea,  nnleaa  nhere  there  is insolTsncy,  or  where 
other  parlies  stand  in  snch  relation  to  the  deceased,  or  hia  estate,  or  his 
Tapreaentative,  that  they  ma;  be  said  either  to  have  been  mixed  with  bim 
and  hia  a&ira  doriog  his  lifetime,  or  lo  have  aided  his  represents  lire  after 
hia  deoeaae,  in  witbdiswing  his  estate  from  his  creditors,  or  lo  haTs  under- 
taken more  directly,  quasi  repiesentatiie  of  bim."  Ante,  ^  422  to  421 ; 
Story  OD  £q.  Pleadings,  ^  178,  514  ;  Newland  v.  Champion,  1  Yes.  106; 
Ootan  r.  Simpson,  4  Vea.  651 ;  Alaager  v.  Bowley,  6  Ves.  748 ;  Becklsjr 
t>.  DoringlOD,  Weal.  Rep.  169 ;  White  v.  Painiher.  1  Knapp,  R.  179,  SSe  ; 
Troughion  v.  Binltea,  6  Vea.  573. 

1  Adair  v.  Shaw,  1  Sch.  &  Lefr.  S61,  26S,  S63. 

0  See  Story,  Comment,  od  Conflict  of  Laws,  ch.  13,  (  49S  lo  £30. 
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may  be, said,  that  where  a  domestic  executor  or  admi- 
nistrator collects  assets  of  the  deceased  in  a  foreign 
country,  withoat  any  letters  of  administration  taken 
out,  or  any  actual  administration  accounted  for  in  such 
foreign  country,  and  brings  them  home,  they  will  be 
treated  as  personal  assets  of  the  deceased,  to  be  ad* 
ministered  here  under  the  domestio  administration.' 
But  where  such  assets  hare  been  collected  abroad  under 
a  foreign  administration,  and  such  administration  is  still 
open,  there  seems  mnch  difficulty  in  holding,  that  the 
executor  or  administrator  can  be  called  npon  to  account 
for  such  assets  under  the  domestic  administration,  un- 
less,  perhaps,  under  very  pecnliar  circumstances ;  since 
it  would  constitute  no  just  bar  to  proceedings  under 
the  foreign  administration  in  the  Courts  of  the  foreign 
country.^  And,  indeed,  probates  of  wills  and  letters  of 
administration  are  not  granted  in,any  country  in  respect 
t6  assets  generally,  but  only  in  respect  to  such  assets 
as  are  within  the  jurisdiction  of  the  country,  by 
which  the  probate  is  established,  or  the  administration 
granted." 

§  584.  Where  there  are  different  administrations* 
granted  in  different  countries,  those  which  are  in  their 
nature  ancillary,  are,  as  we  hare  seen,  generally  held 
subordinate  to  the  original  administration.    But  each 


1  Dowdale's  cue,  0  Co.  Rep.  47,  48 ;  S.  C.  Cro.  Jae.  SS  ;  Atlomey 
Geoenl  e.  DiBmond,  1  Cramp.  &  Jenia,  370;  Eniog's  cue,  1  Ciomp.  tt 
Jerr.  R.  151 ;  S.  C.  1  Tjrw.  R.  91. 

3  Sea  Siorf,  Comm.  od  Conflict  of  Lawa,  ch.  13,  ^  SIS  M  519.  Bal 
■M  AltoiDey-General  r.  Diamond,  1  Cromp.  &  Jer*.  370  ;  ET*ine:'s  cam, 
1  Cromp.  Si  Jen.  IBl ;  1  Tyrw.  E.  191. 

3  Ibid. 

*  TbU  and  the  three  following  sections  ara  ikken  alnoat  rerbadm  fram 
Story's  Conflict  of  Lavs,  ^  618,  534,  6S5,  SSa 
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administratioQ  is  deemed  so  far  lodepeDdeDt  of  the  other, 
that  property  received  under  one  cannot  be  sned  for 
under  another,  although  it  may  at  the  moment  be  locally 
situate  within  the  jurisdiction  of  the  latter.  Thus,  if 
property  is  received  by  a  foreign  executor  or  adminis- 
trator abroad,  and  afterwards  remitted  here,  an  executor 
or  administrator  appointed  here  could  not  assert  a  claim 
to  it  here,  either  against  the  person  in  whose  hands  it 
might  ha{^en  to  be,  or  against  the  foreign  executor  or 
administrator.  The  only  mode  of  reaching  it,  if  neces- 
sary for  the  purposes  of  due  administration  here,  would 
be  to  require  its  transmission  or  distribution  after  all 
claims  against  the  foreign  administration  had  been 
ascertained  aad  settled  abroad.^ 

$  585.  In  relation  to  the  mode  of  administering  assets 
by  executors  and  administrators,  there  are  in  different 
countries  very  different  regulations.  The  priority  of 
debts,  the  order  of  payments,  the  marshalling  of  assets 
for  this  purpose,  and,  in  cases  of  insolvency,  the  modes 
of  proof,  as  well  as  of  distribution,  t^ilTer  in  different 
countries.  In  some  countries,  all  debts  stand  in  an 
equal  rank ;  and,  ia  cases  of  insolvency,  the  creditors 
are  to  be  paid  pari  passu.  In  others,  there  are  certain 
classes  of  debts  entitled  to  a  priority  of  payment,  and, 
therefore,  deemed  privileged  debts.  Thus,  in  England, 
bond  debts  and  judgment  debts  possess  this  privilege ; 
and  the  like  law  exists  in  some  of  the  States  of  this 
Union.  Similar  provisions  may  be  found  in  the  law  of 
France  in  favor  of  particular  classes  of  creditors.  On  the 
other  hand,  in  Massachusetts,  and  in  many  other  States 
of  the  Union,  all  debts,  except  those  due  to  the  govem- 


'  Storj's  Conflict  of  l^vm,  ^  518. 
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ment,  possess  an  eqaal  rank,  and  are  payable  pari  passu. 
Let  us  sappose,  then,  that  a  debtor  dies  domiciled  in  a 
country,  where  such  priority  of  right  and  privilege 
exists,  and  that  ho  has  assets  situate  in  a  State  where 
all  debts  stand  in  an  eqnal  rank,  and  administration  is  ' 
duly  taken  out  in  the  place  of  his  domici],  and  also  in 
the  place  of  the  sitta  of  the  assets.  "What  rule  is  to 
govern  in  the  marshalling  of  the  assets.  The  law  of 
the  domicil,  or  the  law  of  the  gitua  ?  The  established 
rule,  now  is,  that  in  regard  to  creditors,  the  adminis- 
tration of  the  assets  of  deceased  persons  is  to  be  go- 
verned altogether  by  the  law  of  the  coantry  where 
the  executor  or  administrator  acts,  and  from  which  he 
derives  his  authority  to  collect  them  ;  and  not  by  that 
of  the  domicil  of  the  deceased.  The  rule  has  been  laid 
down  with  great  clearness  and  force  on  many  occasions.^ 
k  586.  The  ground  upon  which  this  doctrine  has  been 
established,  seems  entirely  satisfactory.  Every  nation, 
having  a  right  to  dispose  of  all  the  property  actually 
situate  within  it,  has  (as  has  often  been  said)  a  right  to 
protect  itself  and  its  citizens  against  the  inequalities 
of  foreign  laws,  which  are  injurious  to  their  interests. 
The  rale  of  a  preference,  or  of  an  equality,  in  the  pay- 
ment of  debts,  whether  the  one  or  the  other  course  is 
adopted,  is  purely  local  in  its  nature,  and  can  have  no 
just  claim  to  be  admitted  by  any  other  nation,  which 
in  its  domestic  arrangements  pursues  an  opposite  policy. 
And,  in  a  conflict  between  our  own  and  foreign,  laws, 
the  doctrine  avowed  by  Hnberus  is  highly  reasonable, 
that  we  should  prefer  our  own.  In  tali  conJUctu  magis 
est  uij'us  nostrum,  gium  jus  aHennm,  servenatx* 


>  Slorj'a  Conflict  of  Lawa,  ^  5£t. 
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$  587.  In  the  course  of  administrations,  also,  in  dif- 
ferent conntries,  questions  often  arise  as  to  particular 
debts,  ■whether  they  are  properly  and  ultimately  pay- 
able out  of  the  personal  estate,  or,  whether  they  aie 
chargeable  upon  the  real  estate  of  the  deceased.  In  all 
such  cases,  the  setled  rule  now  is,  that  the  law  of  the 
domicil  of  the  deceased  will  govern  in  cases  of  intes- 
tacy ;  asd,  in  cases  of  testacy,  the  iotentio'n  of  the 
testator.  A  case,  illustrating  this  doctrine,  occurred  ia 
England  many  years  ago.  A  testator,  who  lived  in 
Holland,  and  was  seised  of  real  estate  there,  avfi.  of  con- 
siderable personal  estate  in  England,  devised  all  his 
real  estate  to  one  person,  and  all  his  personal  estate 
to  another,  whom  he  made  iiis  executor.  At  the 
time  of  his  death,  he  owed  some  debts  by  specialty, 
and  some  by  simple  contract,  in  Holland,  and  had  no 
assets  there  to  satisfy  those  debts ;  but  his  real  estate 
was,  by  the  laws  of  Holland,  made  liable  for  the  pay- 
ment of  simple  contract  debts,  as  well  as  specialty 
debts,  if  there  was  not  personal  assets  to  answer  the 
same.  The  creditors  in  Holland  sued  the  devisee,  and 
obtained  a  decree  for  the  sale  of  the  lands  devised  for 
the  payment  of  their  debts.  And  then,  the  devisee 
brought  a  suit  in  England  against  the  executor  (the 
legatee  of  the  personalty)  for  reimbursement  out  of 
the  personal  estate.  The  Court  decided  in  his  favor, 
upon  the  ground,  that  in  Holland  as  in  England,  the 
personal  estate  was  the  primary  fund  for  the  payment 
of  debts,  and  should  come  in  aid  of  the  real  estate,  and 
be  charged  in  the  first  place.'   ' 

§  588.  Every  ancillary  administration  is,  upon  prin- 
ciples of  international  law,  made  subservient  to  the 

1  SloTj'B  Conflict  of  LawB,  ^  eS8. 
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rights  of  creditors,  legatees,  and  distribatees,  in  tbe 
couotry  where  sach  administration  is  taken  oat,  al- 
though the  distribatioQ,  aa  to  legatees  and  distributees 
or  heirs,  is  governed  by  the  law  of  the  place  of  the 
testator  or  intestate's  domicil.  But  a  most  important 
question  on.en  arises ; —  What  is  to  he  done  as  to  the 
residue  of  the  assets  after  discharging  all  the  debts  and 
other  claims  of  the  deceased,  due  to  persons  r^ident  in 
the  country  where  the  ancillary  administration  is  taken 
out  7  Is  it  to  be  remitted  to  foram  of  the  testator's  or 
intestate's  domicil,  to  be  there  finally  settled,  adjusted, 
and  distributed  among  all  the  claimants,  according  to 
the  law  of  the  country  of  the  domicil  of  the  testator  or 
intestate  ?  Or,  may  creditors,  legatees,  and  distribntees 
of  any  foreign  country  come  into  the  Courts  of  Equity, 
or  other  Courts  of  the  country,  granting  such  ancillary 
administration,  and  there  have  all  their  respective  claims 
adjusted  and  satisfied,  according  to  the  law  of  the  tes- 
tator's or  intestate's  domicil,  or  to  any  other  law  ?  And 
in  cases  of  insolvency,  or  other  deficiency  of  assets, 
what  rules  are  to  govern  in  regard  to  the  rights,  prefer^ 
ences,  and  priorities  of  different  classes  of  claimants 
under  the  laws  of  difibrent  countries,  seeking  such  dis- 
tribution of  the  residue  ? 

$  589.  These  are  questions,  which  have  given  rise  to 
very  ample  discussions  in  various  Courts  in  the  present 
age,  and  they  have  been  thought  to  be  not  unattended 
with  difficulty.  It  seems  now,  however,  to  be  under- 
stood as  the  general  result  of  the  authorities,  that 
Courts  of  Equity  of  the  country  where  the  ancillary 
administration  is  granted,  (and  other  Courts,  exercising 
a  like  jurisdiction  in  cases  of  administrations,)  are  not 
incompetent  to  act  upon  such  matters,  and  to  decree  a 
final  distribution  of  the  assets  to  and  among  the  various 
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claimaats,  having  equities  or  rights  ia  the  funds,  what- 
ever may  be  their  domicil,  whether  it  b6  that  of  the 
testator  or  intestate,  or  be  in  some  other  foreign,  coaatry. 
The  question,  whether  the  Court,  entertdning  the  suit 
for  such  a  purpose,  ought  to  decree  such  a  distribution, 
or  to  remit  the  property  to  the  forum  of  the  domicil  of 
the  party  deceased,  is  treated,  not  so  much  as  a  matter 
of  jurisdiction,  as  of  judicial  discretion,  dependent  upo4 
the  particular  circumstances  of  each  case.  There  can 
be,  and  ought  to  be,  no  universal  rule  on  the  subject. 
But  every  nation  is  bound  to  lead  the  aid  of  its  own 
judicial  tribunals,  for  the  purpose  of  enforcing  the  rights 
of  all  persons,  having  a  title  to  the  fund,  when  such 
interference  will  not  be  productive  of  injustice,  or  in- 
convenience, or  conflicting  equities,  which  may  call  upon 
such  tribunals  for  abstinence  in  the  exercise  of  the 
jurisdiction.' 


1  Hariey  v.  Ridiards,  1  MasoD,  O.  381 ;  Dftwes  v.  Head,  3  Pick.  B. 
ISB ;  Stoij's  ConBict  of  Lftws,  ch.  13,  ^  S13,  and  the  cases  io  oola  (S), 
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CHAPTER  X. 

LEGACIES. 

• 

§  590.  Abothee  head  of  concurrent  jurisdiction  in 
Equity  is  in  regard  to  Leqagies.  .  Thia  subject  haa  been 
in  part,  incidentally  treated  before ;  but  it  is  proper  to 
bring  the  subject  more  fully  under  review.  It  seems 
tiiat,  originally,  the  jnrisdictioa  over  personal  legacies 
.  -was  claimed  and  exercised  in  the  Temporal  Courts  of 
Common  Law;  or,  at  least,  that  it  was  a  jansdiction 
mizii  /on,  claimed  and  exercised  in  the  County  Court, 
where  the  Bishop  and  Sheriff  sat  together.^  After- 
wards, (at  least  from  the  reign  of  Heniy  the  Third,) 
the  Spiritual  or  Ecclesiactical  Courts  obtained  exclusive 
jariadiction  over  the  Probate  of  Wills  of  personal  pro- 
perty ;  and,  as  incident  thereto,  they  acquired  jurisdic- 
tion (though  not  exclusive)  over  legacies.^  This  latter 
jurisdiction  still  continues  in  the  Ecclesiastical  Courts; 
though  it  is  at  present  rarely  exercised ;  a  more  effi- 
cient and  complete  jurisdiction  being,  as  we  shall  pre- 
sently see,  exercised  by  Courts  of  Equity.' 


i  Swinb.  on  Wills,  Ft.  6,^  II,  p.  430,  431,  433;  3  Fonbl.  Eq.  B.4, 
Fl.  l,ch.  1,^1,  and  noUa  (a)  and  (b);  2  Black.  Comm.  491,  493 ;  3 
Black.  Conm.  61,  S5,S6;  Marriott  v.  Marrioit,  1  Str.B.  667,  669,  670; 
2  Roper  dta  Legacies,  bp  While,  eh.  35,  p.  665  ;  1  Reevea,  HiaL  of  the 
Law,  93,  30e. 

■  Ibid ;  3  Black.  Comm.  98 ;  Coid.  Dig.  ProMbUion,  G.  IT ;  Bao. 
Abridg.  Ltgada,  M ;  Aikina  v.  Hill,  Cowp.  367. 

8  Bao.  Abridg.  Z-egoda,  H. ;  2  Bopet  on  Ijegaciea,  bj  White,  ch  35, 
^  2,  p.  693  ;  6  Madd.  R.  357. 
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§  591.  In  regard  to  legacies,  whether  pecuniary  or 
specific,  it  is  very  clear  that  no  suit  will  lie  at  the  Com- 
mon Law  to  recover  them,  unless  the  executor  has  as- 
sented thereto.'  If  no  such  assent  has  heen  given,  the 
remedy  is  exclusively  in  the  Ecclesiastical  Courts  or  in 
the  Courts  of  Equity.  Bat  in  cases  of  specific  lega- 
cies of  goods  and  chattels,  after  the  executor  has  as- 
sented thereto,  the  property  vests  immediately  in  the 
legatee,  who  may  maintain  an  action  at  law  for  the  reco- 
very thereof  ^  The  same  rule  has  heen  attempted  to  be 
applied  at  law  to  cases  of  pecuniary  legacies,  where 
the  executor  had  express^  assented  thereto ;  for  it  is 
agreed  on  all  sides  that  the  mere  possession  of  assets, 
without  such  assent,  will  not  support  an  action.^  There 
are  certainly  decisions  which  establish,  that  in  the  case 
of  an  express  promise  to  pay  a  pecuniary  legacy  in 
consideration  of  assets,  an  action  will  lie  at  law  for  the 
recovery  thereof.*  But  these  cases'  seem  not  to  have 
been  decided  upon  satisfactory  principles ;  and,  though 
they  have  not  been  directly  overturned  in  England, 
they  have  been  doubted  and  disapproved  by  Judges  as 
well  as  by  elementary  writers.' 

$  592.  The  ground  upon  which  these  decisions  have 
been  doubted  or  denied  is,  the  pernicious  consequences 


1  Dealia  v.  Slrntt,  5  T.  Rep.  096. 

S  Doe  D.  G&y,  3  East,  R.  130 ;  Farunore  v.  YsTdle?,  Flowd.  S39 ; 
Young  D.  Holmes,  1  Sir.  70  ;  4  Co.  Rep.  28  b. 

9  Deeks  v.  Stiatt,  5  T.  R.  090 ;  Doe  v.  Gay,  3  EaaC,  R.  ISO. 

*  Atkins  o.  Hill,  Conp.  R.  284  ;  Hankea  v.  SaundsiB,  Conp.  R.  389. 

B  See  Deeks  v.  Strult,  5  T.  R.  690  ;  Doe  v.  Gaj,  3  East,  R.  120 ;  8 
Boper  on  Legaciea,  b;  While,  ch.  SS,  ^  3,  p.  690,  097 ;  Bae.  Abrjdg.  £e- 
gada,  M.,  Gwillira's  note.  See  also  3  Djer,  Rep.  364(;  Beeckei  v. 
Beecker,  7  Johna.  R.  99 )  Fariah  e,  Wilaon,  Feake,  Rep.  73  ;  Majoi  of 
SoalbamptoD  v.  GreaTca,  8  T.  Bep.  6B3 ;  3  Msdd.  Cb.  Fi.  1, 3,  3. 
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which  would  follow  from  allowiog  sach  an  action  at 
law ;  for  Courts  of  Law,  if  compellable  to  entertain  the 
jurisdiction,  cannot  impose  any  terms  upon  the  parties. 
Thus,  for  instance,  a  suit  might  be  maintained  by  a 
hnsband  for  a  legacy  given  to  his  wife,  without  making 
any  provision  for  her,  or  for  her  family;  whereas,  a 
Court  of  Equity  would  require  such  a  provision  to  be 
made.' 

§  593.  But,  whether  a  pecuniary  legacy  is  recovera- 
ble at  law  or  not,  after  an  assent  thereto  by  an  ezecu- 
tor,  it  is  very  certain,  that  Courts  of  Equity  now 
exercise  a  concurrent  jarisdiction  with  all  other  Courts 
in  cases  of  legacies,  whether  the  executor  has  assented 
thereto  or  not'  The  grounds  of  this  jurisdiction  are 
Tarioos.  In  the  first  place,  the  executor  is  treated  as 
a  trustee  for  the  benefit  of  the  legatees ;  and,  there- 
fore, as  a  matter  of  trust,  legacies  are  within  the  cog- 
nizance of  Courts  t)£  Eqaity,  whether  the  executor  has 
assented  thereto  or  not.  This  seems  a  universal  groand 
for  the  jurisdiction.*  In  the  next  place,  the  jurisdic- 
tion is  maintainable  in  all  cases,  where  an  account  or 
discovery,  or  distribution  of  the  assets  is  sought,  upon 
general  principles.  Indeed,  Lord  Mansfield  seems  to 
have  thought  that  the  jarisdiction  arose,  as  an  incident 


1  Deeka  v.  StiDtt,  6  T.  B.  692.  An  action  ai  law  for  a  pecuoisiy  lega- 
cj  has  b««n  rauniained  against  an  execator  afier  his  assent  to  the  legacy, 
io  some  of  ihe  Courls  of  America.  In  HDme  of  the  Siatea,  an  aeiion  U 
Jaw  ie  ezpieasly  given  by  slatule.  See  Dewitt  v,  Schoonmaker,  3  Johnt. 
R.  313 ;  Beecker  v.  Beecker,  7  Johns.  R.  99  ;  Fatweli  o.  Jieoba,  4  Mass. 
R.  634  ;  Bigeluw'a  Digest,  Legacy,  C. 

3  Franco  f.  Alvares,  S  Atk.  346. 

B  3  Ropei  on  Legacies,  bj  While,  ch.  S5,  p.  685 ;  Jeremy  on  Eq. 
Jutisp.  B.  1,  ch.  I,  ^  3,  p.  104  ;  Farringlon  v.  Knightly,  1  P.  Wilt.  649, 
554 ;  Wind  v.  JekyI,  1  P.  Will.  575  ;  HomI  o.  Beach,  5  Madd.  B.  380 ; 
SMadd.Cb.  Pract  1,2. 
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to  discovery  and  acconnt.^  Id  the  next  place,  there  is^ 
la  many  cases,  the  want  of  any  adequate  oi  complete 
remedy  in  any  other  Court.' 

§  594.  Obvioas  as  some  of  these  grounds  are  to 
found  a  general  jurisdiction  in  Equity  in  cases  of  lega- 
cies, it  does  not  appear  that  the  Jurisdiction  was 
iamiliarly  exercised  until  a  comparatively  recent  pe- 
riod. Lord  Kenyon,  indeed,  has  said,  the  jurisdiction 
over  questions  of  legacies  was  not  exercised  in  Equity 
until  the  time  of  Lord  Chaucellor  Nottingham.^  In 
this  remark.  Lord  Kenyon  was  probably  under  some 
slight  mistake ;  for  traces  are  found  of  an  exercise  of 
the  jurisdiction,  as  early  as  the  time  of  Lord  Chancel- 
lor EUesmere,  in  cases  where  the  defendant  answered 
the  bill,  and  took  no  exceptions ;  although  he  appears 
to  hare  entertained  the  opinion  that  the  Ecclesiastical 
Courts  were  more  proper  to  give  relief  in  cases  of  le- 
gacies.^ But  it  is  highly  probable  that  the  jurisdiction 
was  not  firmly  established  beyond  controversy  until 
Lord  Nottingham's  time, 

5  595.  Indeed,  in  many  cases,  Courts  of  Equity  ex- 
ercise an  exclusive  jurisdiction  in  regard  to  legacies ; 
as,  for  instance,  where  the  bequest  of  the  legacy  in- 
volves the  execution  of  trusts,  either  express  or  im- 
plied J  or  where  the  trusts,  ingrafted  on  the  bequest, 
are  themselves  to  be  pointed  out  by  the  Court ;  for,  (as 
we  hav6  seen,)  the  Spiritual  Courts  cannot,  any  more 


>  Alkins  ».  Hill,  Cowper,  R.  887  ;  3  Madd.  Ch.  Pract  1,  2. 
a  2  Madd.  Ch.  Pr.  1,  3,  3  ;  Franco  r.  AlTaiea,  S  Atk.  346. 
3  Beeka  d.  Simtt,  5  T.  Kep.  692. 
*  2  Madd.  Ch.  Pr.  1,3. 
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than  the  Temporal  Common  Law  Courts,  enforce  the 
execution  of  trusta.' 

§  596.  It  is  upon  this  account,  that  where  a  testa- 
tor, by  his  will,  has  not  disposed  of  the  surplus  of  his 
personal  estate,  the  Spiritual  Courts  have  no  authority 
to  decree  distribution  of  it ;  for,  in  such  a  ease,  the 
executor  is  at  law  entitled  to  it;  although,  under  cir- 
cumstances, he  may  in  Equity  be  held  to  be  a  trustee 
for  the  next  of  kin.*    And  therefore  it  is,  that  if  the 


'  2  Rapec  on  Legacies,  bj  While,  cb.  25,  ^  3,  p.  693 ;  Famngton  c. 
Kaighllj,  1  F.  Will.  549;  Anon.  1  Atk.  R.  491  ;  Hill  c.  Tomer,  1  Atk. 
518;  Alt.  Geo.  v.  Pyle,  1  Atk.  435. 

a  3  Mtdd.  Ch.  Ft.  1,  3, 3  1  F&ningtoa  s.  Knightly,  1  P.  Will.  549,  550, 
563,  554,  snd  Mr.  Cox's  Bola  (I)  ;  Id.  550;  Petit  p.  Smith,  I  P.Will.  7; 
Hatlon  D.  Ilatlan,  2  Sti.  It.  865  ;  Ante,  <)  536,  537.  At  law  the  ippoiot- 
ment  of  an  executoT  ii  ileemed  to  be  a  Tiitua.!  gift  to  him  of  all  the  BQiplns 
of  the  perBonal  estate,  afler  the  pajtaent  of  all  debts  and  legacies.  Bat, 
in  Equity  he  is  considered  a  mete  trustee  of  such  snrplus,  for  the  benefit 
of  the  nest  of  kin,  if,  fiom  the  nature  and  ciicuinslances  of  the  willja  pre- 
tamption  arises,  that  the  testator  did  not  intend  that  the  executor  ahoold 
tako  BDch  surplus  to  his  owa  use.  The  effect  of  (be  doetriue,  therefore,  is, 
thai  the  legal  right  of  the  executor  will  preTail,  anlesB  there  are  circam- 
stances  which  repel  thai  conclusion.  Wilson  ff.  Iral,  3  Ves.  165 ;  Ben- 
nett  o.  Bachelor,  1  Ves.  jr.  67  ;  Dawson  v.  Clarke,  IB  Ves.  354  ;  Haynea 
0.  Littlefe&r,  1  Sim.  &  Sia.  496.  What  circumstances  will  be  Hufficieut 
to  turn  the  legal  esiale  of  the  executor  into  a  trust,  is  a  matter  which 
would  require  a  very  Ia,rge  discussion,  in  order  lo  bring  before  the  reader 
all  the  appropriate  learning.  Jt  is,  in  trath,  rather  a  matter  of  presump- 
ti«e  etidence,  than  of  Equity  Jurisdiction.  The  subject  is  amply  treated 
in  Jeremy  on  Equity  Juriad.  B.  l,ch.  I,  ^3,  p.  lS3tol35i  and  in  2  Roper 
on  Legacies,  by  While,  ch.  24,  p.  579  ;  Id.  590  to  640.  Ii  nay,  however, 
be  generally  staled,  that  where  Lherearises  upon  the  face  of  the  will  a  pie- 
snmption  that  the  executor  is  not  to  take  the  surplus  for  his  own  use; 
there,  parol  evidence  may  be  admitted,  on  his  part,  to  repel  the  presamp- 
lion;  or,  on  the  part  of  the  next  of  kin,  to  confirm  it.  But,  if  no  such  pre- 
Bumption  arises  on  the  face  of  the  will,  parol  evidence  is  not  adimssible,  on 
the  part  of  the  next  of  kin,  to  show  that  the  execntor  nae  not  intended  to 
take  beneficially.  Ibid. ;  1  Roper  on  Legacies,  by  White,  ch.  6,  $  3,  p. 
337,  338  ;  White  v.  Williams,  3  Ves.  &  B.  72,  73  ;  Langham  v.  Sand- 
ford,  3  Meriv.  B.  17,  18  ;  Hurst  v.  Beach,  5  Madd.  B.  360. 
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Spiritual  Courts  attempt  to  enforce  the  payment  of  a 
legacy,  which  involves  a  trust,  a  Court  of  Equity  will 
award  an  injunction  in  order  to  protect  its  own  exclu- 
sive jurisdiction.' 

§  597.  So,  where  the  jurisdiction  in  the  Spiritual 
Courts  cannot  be  exercised  in  a  manner  adequate  to 
protect  the  just  rights  of  all  the  parties  concerned  in 
the  case  of  a  legacy.  Courts  of  Equity  will  assume  an 
exclusive  jurisdiction,  and  grant  an  iDJunctioa  to  stay 
proceedings  of  the  Spiritual  Courts  for  such  legacy. 
It  was  upon  this  account  that  injunctions  were  for- 
merly granted  by  Courts  of  Equity  to  proceedings  in 
the  Spiritual  Courts  for  a  legacy,  where  there  was  no 
offer  or  requirement  of  security  to  refund  it,  (which 
such  Courts  might  insist  on  or  Qot^^)  in  case  of  a  de- 
ficiency of  assets.  For,  it  was  said,  that  there  is  a 
difference  between  a  suit  for  a  legacy  in  a  Court  of 
Equity,  and  a  suit  for'  a  legacy  in  the  Spiritual  Courts. 
If,  in  the  Spiritual  Courts,  they  would  compel  an  ex- 
ecutor to  pay  a  legacy  without  security  to  refund, 
there  a  prohibition  should  go.  But,  in  a  Court  of 
Equity,  though  there  be  no  provision  made  for  refund- 
ing, (which  was  formerly  a  usual  provision,  but  irfnow 
discontinued,)  yet  the  common  justice  of  the  Court 
would  compel  a  legatee  to  refund.^ 


■  Roper  on  Legacies,  by  White,  ch.  QS,  ^  2,  p.  693 ;  Anon.  1  Alt.  591. 

"  Nicholas  v.  Nicholas,  Free.  Ch.  548,  547  ;  3  Fonbl.  Eq.  B.  4,  Pt.  1, 
ch.  1,48;  Hoirell  o.  Waldron,  1  Vern.  26,  27 ;  Mr.  Cox's  nolo  B.  to 
Slanning  v.  Style,  3  P.  Will.  337. 

3  Noel  V.  Robinson,  1  Vom.  6S,  94  ;  Anon.  I  Aik.  491 ;  Hawkins  u. 
Day,  Ambler,  R.  181, 162 ;  a  Fonbl.  Eq.  B.  4,  Pt.  1,  ch.  1,  ^'%  note  (rf). 
In  Anon.  1  Aik.  491,  Lord  Hsrdwicke  said,  that  the  rule  of  the  Couit 
was  varied  since  the  case  in  I  Vern.  93  ;  for  legateee  are  not  obliged  to 
give  aecnrily  to  refund  upon  a  deGoiency  of  assets.  See  Ante,  $537, 
538.    In  Hawkins  v.  Day,  Arabler,  R.  162,  LotdHardwicke  said :  "  The 
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§  598.  But  there  are  other  instances  illustratiTe  of 
the  same  principle  of  exclosive  jurisdiction,  of  a  more 
general  character,  and  dependent  upon  the  state  of 
the  legatee.  Thus,  if  a  legacy  is  givett  to  a  manied 
woman,  and  her  husband  sues  therefor  in  the  Spiritual 
Court,  a  Court  of  Equity  ivill  grant  an  injunction; 
for  the  Spiritual  Court  has  no  authority  (as  we  have 
seen)  to  reciuire  him  to  make  a  suitable  settlement  on 
her  and  her  family,  as  a  Court  of  Equity  has ;  and, 
therefore,  to  allow  the  suit  in  the  Spiritual  Court  to 
proceed,  would  enable  the  husband  to  do  injustice  to 
her  rights,  and  to  defeat  her  Equity  to  a  settlement' 

5  599.  In  general,  it  is  true,  that,  in  cases  of  con- 
current jurisdiction,  (as  of  legacies,)  that  Court)  which 
is  first  in  possession  of  the  cause,  is  entitled  to  go  on 
with  it;  and  no  other  Court  ought  to  intermeddle 
with  it  But  this  rule  is  applicable  only  to  cases 
where  the  same  remedial  justice  can  be  administered 
in  each  Court,  and  the  same  protection  furnished  by 
each  to  the  rights  of  the  parties.'  In  cases  of  married 
women,  it  is  obvious  from  what  has  been  above  stated, 
that  the  same  remedial  justice  cannot  be  administered 
in  each  Court ;  and,  therefore.  Courts  of  Equity  will 
insist  upon  making  it  exclusive. 

§  600.  In  like  manner,  in  the  case  of  infants,  to 
whom  legacies  are  given.  Courts  of  Equity  will  inters 


rule  of  this  Coart  to  grant  prohibitionB,  in  cue  legatees  ane  in  the  Splt- 
itD&l  Court,  and  refuse  to  giro  securitj,  is  out  of  nse  now.  Bat  this 
Court  will  decree  &  legUeo  to  refund." 

1  Meals  ti.  Meals,  I  Dick.  H.  3TS  ;  Anon.  1  Atk.  491 ;  Hill  o.  Tamer, 
1  Atk.  R.  516 ;  JawMn  o.  Moalson,  9  Atk.  419,  430 ;  Prec.  Cb.  548  ; 
3  Fonbl.  Eq.  B.  4,  Ft.  1,  ch.  1,  ^  3,  note  (d) ;  2  Mad.  Oh.  Pr.  2 ;  Ante, 
^  539,  692. 

9  Nicholas  v.  Nicholas,  Free.  Ch.  546,  G47. 
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fere,  and  exercise  an  exclusive  jurisdiction,  and  pre- 
vent proceedings  in  the  Spiritual  Court  by  an  injunc- 
tion J  for  Courts  of  Equity  can  give  proper  directions 
for  securing  and  improving  the  fund,  which  the  Spirit- 
ual Court  cannot  do.  And,  indeed,  it  would  be  pro- 
per for  the  executor  to  resort  to  a  Court  of  Equity  in 
order  to  procure  suitable  indemnity  for  tho  payment 
of  the  legacy,  and  security  to  refund  in  case  of  a  de- 
ficiency of  assets.' 

^  601.  In  cases  where  a  discovery  of  assets  ia  re- 
quired, or  the  due  administration  and  settlement  of 
the  estate  is  indispensable  to  the  rights  of  the  legatees, 
as  in  the  case  of  residuary  legatees,  it  follows,  of  course, 
that  Courts  of  Equity  should  entertain  the  exclusive 
jurisdiction,  since  they  alone  are  competent  to  such  an 
investigation.  But  this  subject  has  been  already  su£&- 
ciently  examined  tinder  the  preceding  head  of  the 
jurisdiction  of  Courts  of  Equity  in  cases  of  adminis- 
trations." 

5  602.  In  regard  to  legacies  charged  on  land.  Courts 
of  Equity,  for  the  reasons  already  stated,  also  exercise 
an  exclusive  jurisdiction,  for  the  Spiritual  Courts  have 
no  cognizance  of  legacies  chargeable  on  lands,  bat  only 
of  purely  personal  legacies.^  In  deciding  upon  the 
validity  and  interpretation  of  purely  personal  legacies, 
Courts  of  Equity  implicitly  follow  the  rules  of  the 
Civil  Law,  as  recognized  and  acted  on  in  the  Spiritual 
Courts.*    But  in  legacies  chargeable  on  land,  they  fol- 

'  Hortell  t..  Wildron,  1  Vetn.  E.  2S ;  Nicholas  t.  Nicholw,  Prec.  Ch. 
510,  547 ;  3  Roper  on  Lefcacies,  by  White,  ch.  35,  ^  3,  p.  604 ;  Ante, 
^  539,  597. 

>  Ante,  ^  634. 

8  Beynbh  c.  Martin,  3  Alk.  333. 

*  Ibid. ;  Franco  v.  AUttet,  3  Alk.  B.  346  i  Harst  d.  Beach,  5  Madd.  R. 
360 ;  3  Fonbl.  Eq,  B.  4,  Pi.  I,  ch.  1,  ^  4,  and  nolo  (h).  But  see  Cray 
B.  Willis,  3  F.  Will.  630. 
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low  the  rules  of  the  Common  Law,  as  to  the  validity 
and  interpretation  thereof.' 

$  603.  But  the  beneficial  operation  of  the  jurisdic- 
tion of  Courts  of  Equity,  in  cases  of  legacies,  is  even 
more  apparent  in  some  other  cases,  where  the  reme- 
dies are  peculiar  to  Buch  Courts,  and  are  protective  of 
the  rights  and  interests  of  legatees.  Thus,  for  in- 
stance, in  cases  of  pecnniary  legacies,  due  and  payable 
at  a  future  day,  (whether  contingent  or  otherwise,') 
Courts  of  Equity  will  compel  the  executor  to  give 
security  for  the  due  payment  thereof;'  or,  what  is  the 
modern,  and  perhaps,  generally,  the  more  approved 
practice,  will  order  the  fund  to  be  .paid  into  court, 
even  if  there  be  not  any  actual  waste,  or  danger  of 
waste  of  the  estate.* 


>  BejrDith  V.  Martin,  3  Aik.  333,  334:  Pueball  t>.  Eeterich,  Djer, 
151  h,  (5).    Sat  see  Djer,  364  b. 

*  FoTDierly  a  disiinciiou  vib  taken  between  ctees  of  contingent  and 
CBtes  of  absolDte  legsciea,  payable  in  folnro ;  the  latlet  were  entitled  to 
be  made  aecure  in  Equity  ;  tfae  formei  were  not.  See  Palmer  e.  Mason, 
1  Atk.  R.  505;  Heath  v.  Perry,  3  Atk.  lOl,  105.  Bat  that  dlslioction 
is  DOW  oTettuled.  See  Mr.  SioodeiB's  note  to  Heath  e.  Pen;,  3  Alk. 
103,  note  (1)  ;  Mr.  Blunl'e  note  to  Fenand  ti.  Prentice,  Ambler,  B.  273, 
note  (1) ;  Johnson  v.  De  la  Ccenze,  cited  1  Bio.  Cb.  R^.  105  ;  Gieen  t. 
Pigott,  1  Bto.  Ch.  R.  103, 105 ;  Flight  v.  Cook,  2  Yea.  619  ;  Gawlei  v. 
SUnderwick,  3  Cox,  R.  IB,  16;  Care;  v.  Askew,  3  Bio.  Cb.  R.  55; 
Jerein;  on  Eq.  Jarisd.  B.  3,  eh.  3,  ^  S,  p.  3SI,  353  ;  Stadholme  «.  Hodg- 
soa,  3  P.  Will.  300,  303,  304  ;  Johnson  v.  Mills,  1  Yes.  S83,  S83  ;  I 
Madd.  Ch.  Pr.  ISO,  181 ;  Post,  ^  844,  848. 

SSFonbl.Eq.  B.  4,  Pt.  I,  ch.  1,^8,  note  (d)  ;  Eons ».  Noble,  2  Vem. 
St9 ;  S.  C.  1  Eq.  Abiidg.  338,  Fl.  33 ;  Duncumbao  t>.  Stint,  1  Cas.  Ch. 
131. 

'*  Johnson  v.  Mills,  1  Yes.  R.  SB3  ;  Ferrand  e.  Pienlice,  Ambler,  R. 
373;  S.  C.  3  Dick.  R.  569  ;  Phipps  v.  Annesley,  3  Alk.  B.  S8  ;  Green 
•.  Pigott,  1  Bro.  Ch.  R.  104  ;  Webber  r.  Webber,  1  Sim.  &  Stu.  B.  811; 
Johnson  e.  De  la  Crenze,  1  Bro.  Ch.  R.  105  ;  Strange  v.  Hanis,  3  Bio. 
Cb.  R.  365  ;  Yare  t>.  Harrison,  3  Cox,  R.  377 ;  Slanning  t>.  St;ta,  3  P. 
Will.  336;  Batten  o.  Earoley,2  P.  WiU.   163;  Jeremy  on  Eq.  Jorisd. 
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i  604.  Another  class  of  cases  of  the  same  nature  is, 
where  a  specific  legacy  is  given  to  one  for  life,  and 
after  his  death  to  another ;  there,  the  legatee  in  remain- 
der was  formerly  entitled  in  all  cases  to  come  into  a 
Court  of  Eq^uity,  and  to  have  a  decree  for  security 
from  the  tenant  for  life  for  the  due  delivery  over  of  the 
legacy  to  the  remainder-man.  Bat  the  modern  rule  is, 
not  to  entertain  such  a  bill,  unless  there  be  some  alle- 
gation and  proof  of  waste ;  or  of  danger  of  waste  of 
the  property.  Without  such  ingredients,  the'  remain- 
der-man is  only  entitled  to  have  an  inventory  of  the 
property  bequeathed  to  him,  so  that  he  may  be  enabled 
to  identify  it ;  and,  when  his  absolute  right  accrues,  to 
enforce  a  due  delivery  of  it^ 


fi.  3,  ch.  2.  §  3,  p.  351,  352  :  Blake  v.  Blake,  S  Sch.  &  Lefr.  36.  In 
Slanniog  v.  Stjie,  3  P.  Will.  33G,  it  waa  said  bj  Loid  Talbot  r  "  Gene- 
ntll;  speaking,  whece  the  testator  ihinka  fit  to  lepase  a  trust,  in  audi  a 
case,  until  Gome  bteach  of  tliat  troat  be  shown,  or  at  least  a  tendency 
thereto,  the  Coatt  will  continue  to  intrust  the  same  hand,  vriihoDt  calling 
for  any  ether  security  than  what  the  leataior  has  requited."  Yet  in  that 
Ter;  case,  where  ae  annuity  wis  charged  en  the  residue  of  the  personal 
estate  of  the  testator,  he  ordered  assets,  to  the  amount  necessary  to  aeeure 
it,  to  be  brought  into  Court.  But  where  there  ia  any  danger  of  loss  or 
deterioialion  of  the  fend.  Courts  of  Equity,  in  all  cases,  used  to  require 
security.  Roua  v.  Noble,  2  Tern.  249 ;  S.  C.  1  Eq.  Abridg.  338,  PI.  22.  ' 
But  the  modern  practice  seems  to  be  (as  ataled  in  the  text)  to  have  the 
money  paid  into  Court ;  though  it  is  certainly  competent  for  the  Court  to 
adopt  either  course. 

1  1  Madd.  Ch.  Pr.  178,  179;  Bracken  v.  Benilsy,  1  Ch.  Rep.  110; 
Anon.  2  Freem.  R.  206 ;  Foley  v.  Bumell,  1  Bto.  Ch.  278 ;  Slanniog  e. 
Style,  3  P.  Will.  335,  336  ;  Hyde  v.  Parrat,  1  P.  Will.  1 ;  Batten  v. 
Earnley,  B'P.  Will.  163  ;  Leeke  v.  Bennett,  1  Atk.  471  ;  Bill  ti.  Kinaa- 
ton,  3  Atk.  83;  HenderBoe  v.  Vaniz,  10  Yerger,  30;  CoTeehoTeo  v. 
Sbaler,  S  Paige,  R.  123,  132.  This  last  case  inioWed  the  question,  what 
was  to  be  done,  in  case  of  a  bill  bequeathing  to  a  wife  the  one  third  of 
the  reaiduB  of  the  perseua)  estate  of  the  testator,  and  alao  the  use  of  the 
residue  during  her  widowhood  ;  and  it  was  held  by  Mr.  Chancellor  Wal- 
worth, that  the  widow  was  bound  to  accoont  for  the  whole  personal 
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§  605.  This  may  suf&ce,  in  this  place,  on  the  subject 
of  the   peculiar  jurisdiction  of  Courts  of  Equity  in 


estate;  and,  that  tho  two  thirds  of  the  reridaa  of  the  personal  estate, 
which  was  bequeathed  over  after  the  deaih  of  the  wife,  oaght  to  be  ia- 
vesled  in  pennanent  securities,  and  the  income  thereof  paid  to  the  wife 
dnring  hsr  widowhood  ;  and,  after  her  death  oi  marriage,  to  the  legatee* 
in  remainder.  The  learned  Chancellor  on  that  occasion  said:  "The 
modern  practice,  in  such  cases  is,  only  to  leqoiro  an  inventorj  of  the  aiii- 
cles,  specir^ing  that  the;  belong  to  the  first  taker  for  the  parlicukr  period 
only,  and  afteiwirds  to  the  person  in  remainder  ;  and  secniiiy  is  not  re- 
qaiied  unless  there  is  danger  that  tho  aiticlei  maj  be  wasted,  or  other- 
wise lost  to  tho  remainder-man.  Folej  c.  Bumell,  1  Bro.  Cb.  Caa.  379; 
Slanning  v.  Sijle,  3  P.  Witl.  336.  Whether  a  gift  for  life,  of  specific  ar- 
'  tides,  as  of  hay,  grain,  &c.,  which  most  necessarily  be  consumed  ia  the 
using,  is  to  be  considered  an  absotute  gift  of  the  property,  or  whether 
thej  most  be  sold,  and  the  interest  or  income  only  of  the  money  applied 
to  tbs  use  of  the  tenant  fur  life,  appears  to  be  a  question  still  nnaetlled  in 
England.  3  Ves.  814;  3  Mer.  194.  But  none  of  these  prindpies,  in 
relation  to  specific  beqoesis  of  particolar  articles,  whether  capable  of  a 
aepatale  use  for  life,  or  otherwise,  are  applicable  to  this  case.  Where 
there  is  a  general  bequest  of  a  residoe  for  life  with  a  remainder  over, 
although  it  includes  articles  of  both  descriptions,  as  well  as  other  pro- 
perty, the  whole  must  be  said  and  converted  into  moDoj  by  the  ezecn- 
tor,  and  the  proceeds  must  be  iuTesled  in  permanent  securities,  and  the 
interest  or  income  only  is  to  be  paid  to  the  legatee  for  life.  This  distinc- 
tion is  recognized  by  the  Master  of  the  Rolls,  in  Randall  t.  Russell,  8 
Mer.  R.  193.  He  says,  if  sucb  articles  are  included  in  a  residuary  be- 
quest fur  life,  then  ibey  are  to  be  sold,  and  the  interest  enjoyed  by  the 
tenant  for  life.  This  is  also  recognized  by  Roper  and  Preston,  as  a  settled 
principle  of  Law  in  England.  Prest.  on  Leg.  9G;  Uoper  on  Leg.  209. 
See  also  Howe  v.  Earl  of  Dartmonih,  7  Ves.  137,  and  cases  in  the  notes. 
[Mills  V.  Mills,  7  Sim.  501 ;  Fryer  v.  Butler,  8  Sim.  412 ;  Benn  v.  Dixon, 
10  Sim.  636 ;  Cope  p.  Bent,  5  Hare,  36  ;  Hunt  v.  Scott,  1  De  Gex  it  Sm. 
313;  Home  o.  Home,  14  Jurist,  359  ;  Neville  v.  Fonesene,  16  Sim. 
333 ;  Morgan  v.  Morgan,  7  Eng.  Law  &  Eq.  R.  216.  But  a  gift  of  the 
interest  of  £1,000,  has  been  lately  held  a  bequest  of  the  absolute  pro> 
perty.  Humphrey  c.  Humphrey,  6  Eng.  Law  &  Eq.  R.  113.J  The  case 
of  Dewiit  t>.  Scboonmaker  (3  Johns.  £.  343)  seems  to  be  in  coUiuon 
with  this  principle.  But  Mr.  JusUea  Tompkins,  who  delirered  the  opir 
nion  of  the  Court  there,  does  not  appear  to  have  noticed  the  distinction  be- 
tween the  bequest  of  a  general  residue  and  the  bequest  of  specific  atticlea. 
He  says,  however,  it  was  the  duty  of  the  ezecntors,  on  the  death  of  the 
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cases  of  legacies,  where  the  relief  sought  and  given  is 
of  a  precautionary  and  protective  nature.  The  sub- 
ject will  again  come  under  review  in  the  consideration 
of  hills  guiaiimet} 

§  606.  In  regard  to  a  donation  morOs  causd,  which  is 
a  sort  of  amphibious  gift,  between  a  gift  iMer  vivos, 
and  a  legacy,  it  is  not  properly  cognizable  by  the  Ec- 
clesiastical Courts ;  neither  does  it  fall  regularly  within 
an  administration ;  nor  does  it  require  any  act  of  the 
executor  to  constitute  a  title  in  the  donee."  It  is  pro- 
perly a  gift  of  personal  property,  by  a  party,  who  is  in 
peril  of  death,  upon  condition,  that  it  shall  presently 


widow,  to  hare  p&id  &nd  delivered  the  personal  estate  to  the  residaar;  le- 
gatee. If  BDch  waa  Iheii  duty,  they  were  not  bound  to  deliver  the  piia- 
cipal  of  the  estate  into  her  hands,  wilhoat  leqairing  aeenrilj,  that  it  ahould 
he  pteaeited  and  paid  over  to  the  teaidaary  legatee  after  bar  death.  That 
case  was  eoneclly  decided ;  far  it  waa  manifestly  the  intention  of  the  tea- 
talor,  that  the  properly  should  be  dBlivered  over  to  the  aon  alWr  the  death 
of  the  widow, and  that  he  should  pay  t'he  legacy  to  his  aisier.  This  Coact 
preanmed  he  had  receired  the  property  agreeably  to  the  directions  of  the 
will,  and  the  execatota  weie  held  not  to  be  liable  to  the  legatee  in  a  Coart 
of  Law.  In  the  case  before  tne,  the  widow  was  not  entitled  to  the  use  oi 
possession  of  any  apecifio  article  of  the  personal  estate;  hut  only  to  one 
third  of  (he  principal,  and  the  inlerEst  or  income  of  two  thirds  of  the  re- 
mainder of  the  general  residue,  after  the  debts  of  the  testator  and  the 
legacy  to  Mrs.  Cady  were  paid  or  satisfied.  The  complaioanta  are  there- 
fore entitled  to  an  account  of  all  the  peroonal  estate  of  the  teatator  iit 
value,  as  it  existed  at  the  death  of  their  father ;  and,  after  deducting  the 
legacy  to  Mrs.  Cady,  and  the  funeral  charges  and  the  expenses  of  sdmi- 
nislralian,  their  share  of  the  balance  iuast  he  invested  in  permanent 
securities,  and  the  income  thereof  paid  to  Lena  Shulei  during  her  life  ot 
widowhood  ;  aod  the  principal,  alier  her  death  or  marriage,  must  go  to  the 
complainants, " 

1  Post,  ^814,915,848. 

3  1  Roper,  Leg.  by  White,  eh.  1,  ^  2,  p.  3 ;  Thompaon  t.  Hodgson,  3 
Str.  R.  777  ;  Ward  v.  Turner,  3  Ves.  431 ;  Miller  tr.  Miller,  3  P.  Will. 
S56i  3  Wooddeson,  Lect.6D,  p.  513;  Hedges  p.  Hedges,  Preo.  Cb.  269; 
Gilb.  £q.  R,  12;  S  Vers.  615. 
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belong  to  the  donee,  in  case  the  donor  shall  die/  but 
not  otherwise.^  To  gire  it  effect,  there  must  be  a  de- 
Itrery  of  it  hy  the  donor;  and  it  is  subject  to  be 
defeated  bj  his  subsequent  personal  revocation,^  or  by 
his  recovery  or  escape  from  the  impending  peril  of 
death.*  If  no  event  happens  which  revokes  it,  the  title 
of  the  donee  is  deemed  to  be  directly  derived  from  the 
donor  in  his  lifetime ;  and  therefore,  in  no  sense  is  it  a 
testamentary  acU  And  this  is  Uie  reason  vhy  the 
Ecclesiastical  Courts  have  no  jurisdiction,  as  they  can 
interpose  only  in  testamentary  matters.  Courts  of 
Equity,  however,  mainttun  a  concurrent  jurisdiction  in 
all  cases  of  such  donations,  where  the  remedy  at  law  is 
not  adequate  or  complete.  But,  in  such  cases,  the 
jurisdiction  stands  upon  general  grounds,  and  not  upon 
any  notion  that  a  donation  mortis  causdiSf  from  its  own 
nature  properly  cognizable  therein. 


1  Sea  the  late  cue  of  Suniland  d.  Willnott,  3  Mac  ti  Gord.  6fi4 ;  Hebb 
D.  Hebb,5Gill,60T. 

9  Ibid,  i  Wells  e.  Tacker,  3  Bian.  R.  3BS,  370  ;  Edwards  v.  Jodm,  1 
Hjlne  Si  Ciaig,  220  ;  S.  G.  7  Sim.  R.  32S  ;  1  WilliaiUB  on  Execntora, 
Pt.  3,  B.  3,  ch.  3,  ^  4,p.  644  to  S54  (edit.  163B) ;  Daffield  v.  Elirea,  1 
Bligh,  R.  530,  N.  S. ;  Lawson  v.  Lavson,  1  P.  Will.  441 ;  Hedge*  t>. 
Uedgea,  Free.  Cb.  969;  Gilb.  Eq.  Rep.  19;  S  Vein.  R.  615;  Tate  v. 
Hilbert,  3  Vea.  jr.,  121  ;  S.  C.  4  Bro.  Cb.  R.  290 ;  Miller  «.  Miller,  3  P. 
Will.  357  ;  lions  e.  Smallpiece,  2  Bam.  ft  Aid.  553,  553;  FarqahanoD 
v.CaTO,  2Coll;er,  R.  356. 

3  Parker  d.  Manton,  27  Maine,  196. 

*  Ibid. ;  1  Williams  oa  Eiecutoia  and  Adminiatrstors, Ft.  3,  B.  3,  eb. 
3,  \  4,  p.  544,  545,  546,  547  ;  Ward  v.  Turner,  3  Tea.  431 ;  Jones  v. 
Selbj,  Pieo.  Ch.  300 ;  GiatUn  e.  Appleton,  8  Stoiy,  7dS. 

G  Ibid.  Mr.  Williams,  in  his  excellent  work  on  the  Lav  of  Execatois 
and  AdminiHtratois,  sajs :  "  That  to  constitale  a  Amalio  mortis  eautS, 
there  must  be  two  attribatea.  (I.)  The  gift  maat  be  with  a  view  to  the 
donor's  death.  (2.)  It  most  be  conditioned  to  take  effect  onlj  on  the 
death  of  the  doaoi  hj  the  existiog  disorder.  A  third  essential  qaalitj  is 
leqaiied  by  om  law,  which,  according  to  some  aulharitiea,  waa  not  neces- 


byGooglc 


OH.  X.]  LEQACmS.  687 

$  606  a.  We  have  had  'occasion  to  say,  that  a  do- 
natio mortis  eausd  is  of  an  amphibious  nature,*  —  par- 
taking of  the  character  of  a  gift  inter  vivos,  and  of  a 
legacy.  It  differs  from  a  legacy  ia  these  respects : 
(1.)  It  need  not  be  proved,  nay  it  cannot  be  proved, 
OS  a  testamentary  act,  in  the  Ecclesiastical  Courts ; 
for  it  takes  effect  as  a  gift  from  the  delivery  by  the 
donor  to  the  donee  in  his  lifetime.  (2.)  It  requires  no 
assent,  or  other  act,  on  the  part  of  the  execator  or  ad- 
miQistratoT,  to  perfect  the  title  of  the  donee.  The 
claim  is  not  from  the  execator  or  administrator,  bat 
against  him.  It  differs  from  a  gift  iater  vtvoa,  in  seve- 
ral respects,  in  which  it  resembles  a  legacy.  (1.)  It 
is  ambulatory,  incomplete,  and  revocable,  during  the 
donor's  lifetime.  (2.)  It  may  be  made  to  the  wife  of 
the  donor.  (3.)  It  is  liable  to  the  debts  of  the  donor 
upon  a  deficiency  of  assets.^ 

$  607.  The  notion  of  a  donation  mortis  eausA  was 


Hry  accoTJiag  tg  th«  Roman  and  CWil  Law,  namely  :  (3.)  There  mast 
be  a  deliver;  of  the  labject  of  the  dooatioD."  1  Williams  on  EzecDtocB 
and  Adminialralon,  Ft.  2,  B.  S,  ch.  3,  $  4,  p.  S44,  (edit.  1636.)  See  the 
lematka  on  this  lut  point  by  Lord  Hardnicko,  in  Ward  o.  Turner,  I  Vea. 
439,  410,  441 ;  Voet,  ad  Pand.  Lib.  39,  tit.  fl,  ^  6 ;  Tale  v.  Hilbert,  3 
Yes.  jr..  Ill,  112.  [A  mere  delivery  to  an  agent  in  the  charactei  of  agent 
foi  the  giver,  wonld  amoont  to  nolhing;  it  niuBt  ba  a  deliTSty  to  the  lega- 
tee, 01  aome  one  for  the  legatee.  Farqaharaon  c.  Cave,  2  Coliyer,  R. 
356.  SeeMoorav.  Darton,  7Eng.Law&£q.  R.  134;  Wellaf.  Tucker, 
3  Biaaey,  366,  370 ;  McGillicaddy  o.  Cook,  5  Blackf.  179,  ISO ;  16  Maine, 
439;  18  1d.335;  Slid.  165.] 

1  [See  an  accnnte  eipoeition  of  the  natare  of  Ihia  gift  in  Nicholas  v. 
Adams,  3  Wharton,  17  ;  Raymond  v.  Sellick,  10  Conn.  480  ;  Harris  tr. 
Clark,  2  Bsrbonr,  8.  C.  94;  Parish  v.  Stone,  14  Pick.  198;  Miller  c. 
Jeffries,  4  Grattan,  473 ;  Sims  n.  Walkei,  3  Humph.  503  ;  Brinckerboff 
V.  Lanrence,  S  Sandford,  401.] 

>  1  Williams  on  Execulora  and  Administrators.  Ft,  9,  B.  S,  eh.  2,  ^  4, 
p.  552  (edit.  1638] ;  1  Roper  on  Legaciea,  by  While,  ch.  1,  ^  3,  p.  3,  3, 
(3d  edit.) ;  Bornemana  v.  Sidlioger,  IS  Maine,  4S9. 
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origiDally  derired  into  the  English  lafr  from  the  GiTil 
Law.  In  that  law  it  was  thus  defined: — MorUa 
eausA  Donatio  eat,  quce  propter  mortis  fit  siupicionem ; 
eum  quia  ita  donat,  at,  a  quid  AuTnamius  ei  cordigissd, 
haberd  is,  qui  aceepit.  Sin  autem  supervmsset  is,  qui 
donavii,  reciperii;  vel  si  eum  dotwUioma  pemttiisaet,  atd 
prior  decesserii  is,  ad  donatum  sit}  It  was  a  long 
time  a  question  among  the  Koman  lawyers,  whether  a 
donation  mortis  causa  ought  to  be  reputed  a  gift,  or  a 
legacy,  inasmuch  as  it  partakes  of  the  nature  of  both 
{d  utriuaque  causcB  qucBdam  hahehai  imigvia) ;  and  Justi- 
nian finally  settled,  that  it  should  be  deemed  of  the 
nature  of  legacies :  Hm  mortis  cauaa  Donationea  ad  ex- 
emptvm  Ugdorum  redadm  aunt  per  omma? 

§  607  a.  We  hare  already  seen  that  by  our  law 
there  can  be  no  valid  donation  moHis  causa;  (1.)  unless 
the  gift  be  with  a  view  to  the  donor's  death;  (2.)  un- 
less it  be  conditioned  to  take  efi'ect  only  on  the  donor's 
death  by  his  existing  disorder,  or  in  his  existing  ill- 
ness ;  and  (3.)  unless  there  be  an  actual  delivery  of  the 
subject  of  the  donation.  This  last  requisite  has  been 
thought,  by  some  learned  judges,  to  belong  exclusively 
to  our  law,  and  not  to  have  existed  in  the  Komau 
Law.^  But  a  more  important  practical  question  is, 
what  may  be  the  subject  of  a  donatio  mortis  causa. 
There  is  no  doubt  that  there  may  be  a  good  donation 
of  any  thing  which  has  a  physical  existence,  and  ad- 
mits of  a  corporal  delivery ;  as,  for  example  of  jewels, 
gems,  a  bag  of  money,  a  fa'unk  of  goods ;  and  even  of 


1  loBt.  lib.  s,  at.  7,^  1. 
•  Ibkl. ;  Tate  r.  Hilbert,  S  Vm.  jt.  IIB,  119. 

s  See  note  (1),  pieceiling  pige.    [See  ttEo  Brawn  «.  MarVhara,  7 
Tsnnt.  331 ;  Walsh  v.  Studdart,  4  D.  &  W.  159,  S85  ;  S  CulbT,  35S.] 
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thiDgs  of  bulk,  which  are  capable  of  possession  hy  a 
symbolical  delivery ;  such  as  goods  in  a  warehouse,  by 
a  delivery  of  the  key  of  the  warehouse.'  But  the 
question  was  fonnerly  mooted  whether  choses  iu  actioD, 
bouds,  aud  other  incorporeal  rights,  could  pass  by  a 
donation  mortit  eauad.  The  doctrine  now  established 
is,  that  not  only  negotiable  notes  and  bills  of  exobange, 
payable  to  bearer,  or  indorsed  in  blank,  excbec|aer 
notes,  and  bank  notes,  may  be  the  sabjecta  of  a  donatio 
mortis  causa,  because  they  may,  atf 'do,  in  the  ordinary 
course  of  business,  pass  by  delivery ;  bat  that  bonds 
and  mortgages  may  also  be  the  subjects  of  a  doncdio 
tnorUa  causa,  and  pass  by  the  delivery  of  the  deeds  and 
instruments,  by  which  they  are  created.'  Bonds  have 
been  so  held,  upon  the  ground  that  a  bond  could  not  be 
sued  for  at  law  without  a  profert ;  and  that  a  Court  of 
Equity  would  not,  after  a  donatio  mortis  causa,  accom- 
panied with  a  delivery  of  the  bond  to  the  donee,  direct 
the  latter  to  give  it  up  to  the  personal  representative 
of  the  donor,  but  would  hold  the  title  of  the  donee 
to  it  good."    And  mortgaged  deeds,  when  delivered. 


<  See  Ward  t>.  Tamer,  S  Ves.  443  ;  1  WiUiuiis  on  Ezecoton  and  Ad- 
min istraton,  Ft.  3,  B.  S,  eh.  2,  ^  4,  p.  547,  648,  H9  ;  Bnrne.  Maikham, 
7  Taunt.  R.  334 ;  MLlIei  t>.  Miller,  3  F.  Will.  856.  See  also  Rankin  v. 
Wagoelin,  at  (he  Rolls,  U  Jane,  1833,  cited  in  Chitty  on  Billi,  Addenda, 
p.  791,  8ih  edit.  I8S3  ;  Id.  p.  3,  note  [a),  9th  edit. 

3  Ibid.;DioTje.  Smith,  1  P.  Will.  405;  Miller  t>.  MiUei,  8  F.Will. 
356.  See  alio  FenniDgton  r.  Gittings,  3  Gill,  &  John.  R.  808  ;  Bradley 
V.  Hunt,  6  Gill.  Jc  John.  54 ;  Hill  v.  Chtpman,  3  Bro.  Ch.  R.  613  ;  Jones 
V.  Selby,  Free.  Ch.  800 ;  I  Roper  on  Legacies,  hy  White,  ck.  1,  ^  2, 
p.  13, 14,  15,  16,  (3d  edit.)  ;  Watd  e.  Tnmer,  I  Ve«.  441,  443. 

3  Ibid. ;  Gardner  e.  Parker,  3  Madd.  R.  184  ;  Snelgrore  v.  Bailey,  3 
Aik.  314  ;  DuSeld  v.  Elwes,  1  Bligh,  N.  S.  R.  543 ;  StaoiJand  t>.  Will- 
ttoit,  3  Mae.  &  Gord.  676 ;  Ward  c.  Tnmer,  3  Ves.  441,  443.  In  tbia 
iMt  oaae.  Lord  Hardwicke  said  :  "  In  Bailey  v.  Sne)gni*e,  deterniined  by 
me,  11th  Maieb,  1774,  it  was  orged,  where  a  bond  waa  given  in  proipect 
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are  treated  bnt  as  seenrities  for  debts,  find  would,  in 
the  hands  of  the  donee,  be  governed  by  the  same  lules. 
The  delivery,  in  the  case  of  a  moTtgage,^s,  therefore, 
treated,  not  as  a  complete  act,  passing  the  property, 
bat  as  creating  a  trust,  by  operation  of  law,  in  favor  of 
the  donee,  which  a  Court  of  Equity  will  enforce,  in 
the  same  manner  as  it  would  the  right  of  the  donee  to 
a  bond.'  In  short,  iu  all  cases  in  which  a  donatio  mortis 
causa  is  carried  into  effect  by  a  Court  of  Equity,  the 
Court  has  not  considered  the  interest  as  completely 
Tested  by  the  gift;  but  that  it  is  so  vested  in  the 
donee,  that  the  donee  has  a  right  to  call  on  a  Court  of 
Equity  for  its  aid ;  and,  in  case  of  personal  estate,  to 


of  death,  ihe  msDoer  of  gift  whb  idrnitted,  ibe  bond  waa  detiTered,  and  I 
held  it  a  good  donaliaa  mortia  caiuS.  It  was  argoed  ihit  there  vraa  a 
want  of  aclual  delivety  there,  or  passeasion,  the  bond  being  butacAoje  w 
action,  and,  therefore,  ibeie  was  no  deliveij  bat  of  the  paper-  If  I  went 
too  fir  in  that  case,  it  is  not  a  reaaon  I  should  go  faiiher ;  and  I  chooss  to 
■top  here.  But  I  am  of  opinion  that  decree  was  right,  ^od  diSera  from 
thia  caao;  for,  though  it  is  trae,  that  a  bond,  which  ia  speeialtj,  is  ^cliose 
inacfion,  and  ils  priocipil  value  cousisla  in  the  thing  in  action,  yet  Bome 
property  ia  conveyed  by  the  deliTery ;  for  the  property  ia  vcated ;  aad 
to  this  degree,  that  the  law-boolis  say,  the  person  to  whom  this  ipe- 
cialiy  ia  given,  ma;  cancel,  burn,  and  destroy  it.  The  conseqaenco  of 
which  ia,  that  it  pnla  it  in  hia  power  to  destroy  the  obligee'a  power  of 
biioging  an  action,  because  no  one  can  bring  an  action  on  a  bond  wilhont 
xprofeTtin  Curia.  Another  thing  made  it  amount  to  a  delivery;  that 
the  law  allows  it  a  locality  ;  and,  therefore,  a  bond  is  bona  rwtabilia,  so  as 
to  reqoire  a  prerogative  administralion,  where  a  bond  ia  in  one  diocese, 
and  gooda  in  another.  Not  that  thia  is  conclasive.  This  reasoning  I 
have  gone  upon,  is  agreeable  to  Jenk.  Cent.  lOB,  case  9,  relating  to  de- 
livery to  eOectuate  gifts.  How  Jenkins  applied  that  rule  of  law  be  men- 
tiona  there,  I  know  not ;  but  rather  apprehend,  he  applied  it  to  a  doDaiion 
mortU  cuiufi;  for^  if  to  a  donation  infer  vims,  I  doabt  he  went  too  far." 
See  also  Wella  v.  Tucker,  3  Binn.  R.  3S6  ;  Bradley  p.  Hunt,  6  Gill.  &. 
John.  R.  5i  ;  [Gtover  v.  Grover,  SI  Pick.  264.] 

Duffield  V.  Elwes,  1  Bligb,  R.  N.  S.  4Q7,  630,  631,  535,  636,  541, 
543,  which  oTerrulea  the  deciaion  of  the  Vice- Chancellor  in  the  aaiDecaae- 
I  Sim.  &  Sta.  243. 
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compel  the  exeeator  or  administrator  of  the  donor  to 
carry  Into  effect  the  inteotioQ  manifested  hy  the  person 
whom  he  represents ;  as,  for  example,  if  the  donation 
be  a  bond,  to  compel  the  executor  or  administrator  to 
allow  the  donee  to  use  his  name  in  suing  the  bond, 
upon  being  indemnified ;  because  it  is  a  trast  for  the 
donee.i 


>  BaffieM  v.  Elwes,  1  Blieh,  N.  8.  R.  497,  630,  S34 ;  StsDiland  t>. 
Willaott,  SMnc.&Goid.  676;  Gardueri'.  Parker,  3  Madd.  B.  1S4.  We 
h>Te  already  ezliBe(e<1,  in  anoiherpUcE,  (Ante,  ^  433,  note  3,)  a  part  of  the 
opiDion  of  Lord  EldoD  on  this  sabject,  nhich  it  may,  pechapB,  be  atetal 
here  to  repeat. "The  queation,"  (said  he)  "it  this.  Whether  ibeaciof  the 
donor,  being,  at  far  aa  the  act  of  the  donor  itself  ia  to  be  viewed,  complete, 
the  persons  who  represent  that  donor,—  in  respect  of  peraonaliy,  the  ex- 
ecutor, and,  in  respect  of  really,  the  heii  at  law,  —  ate  not  bound  to  com- 
plete that  which,  as  far  as  the  act  of  the  donor  is  concerned  in  the  ques- 
tion, Tvaa  incomplete  ;  in  other  words,  Where  it  ia  the  gift  of  a  personal 
chattel,  or  the  gift  of  a  deed,  which  is  the  aabject  of  the  donalio  morth 
causS,  whether,  afier  the  death  of  the  individual  who  made  that  gin,  the 
executor  is  not  to  be  considered  a  troslee  for  the  donee  ;  and  whether,  on 
the  other  hand,  if  it  be  i  gift  aSecting  the  real  interest,  —  and  IdiBlinguiab 
now  between  a  security  upon  land  and  the  land  itself,  —  whether,  if  it  be 
a  gi(t  of  such  an  interest  in  law,  the  heir  at  law  of  the  testator  is  not,  by 
virtue  of  the  operation  of  the  trust,  which  is  created,  not  by  indenture  but 
a  bequest  arising  from  operation  of  law,  a  trustee  for  that  donee."  His 
Lordahip  afterwards,  in  discussing  the  point,  Whether  a  mortgage  would 
pass  by  a  delivery  of  it  as  a  donation  mortis  causa,  said  :  —  "  Lord  Hard- 
wicks,  with  respect  to  the  bond,  (and  it  is  necessary  that  I  should  take 
some  notice  of  this,  because  there  baa  been  a  change  ia  the  law,  which 
that  great  Judge  did  not  foresee,  but  which  in  later  times,  and  in  mj  own 
time,  has  becoroe  very  familiar  in  the  Courtsof  Law,)  — Lord  Hardwicke 
states,  as  one  ground  of  his  opinion,  in  the  case  of  the  bond,  that  it  is  a 
good  gin  cdtud  morlis,  because  he  says,  he  who  has  got  the  bond,  tnaj  do 
what  he  pleases  with  it.  He  certainly  disables  the  person  who  has  not 
got  the  bond  from  bringing  an  action  upon  it  ;  for,  says  Lord  Hardwicke, 
no  Dan  ever  heard,  —  (and  I  have  seen  in  the  manascript  of  the  same 
Lord  Hardwicke,  that  he  said  no  man  will  ever  hear,)  —  that  a  person 
shall  bring  an  action  upon  a  bond  wilhont  the  prqfert  of  that  bond.  But 
ws  DOW  hare  got  into  a  praotice  of  sliding  from  Courts  of  Equity  into 
Courts  of  Law,  the  doctrine  respecUug  lost  instruments ;  and  I  take  the 
liberty,  most  homblj,  of  saying  that,  when  that  docttbe  was  so  trana- 
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$  607  h.  The  same  doctrine  is  applicable  to  tlie  case 
of  a  donaiio  moriia  causa  of  a  bond  and  mortgage  by  the 
mortgagee  to  the  mortgagor,  consummated  by  the  de- 
llTcry  of  the  bond  and  mortgage  to  him.  In  such  a 
case,  it  will  operate  as  a  release  or  discharge  of  the 
debt,  if  the  donor  should  die  of  his  existing  illness. 
For,  (it  has  been  said,)  if  it  was  a  gift  itder  vivos,  the 
mortgagee  could  not  get  back  the  deeds  from  the  mort- 
gagor ;  but,  by  operation  of  law,  a  trust  would  be  cre- 
ated in  the  mortgagee,  to  make  good  a  gift  of  the  debt 
to  the  mortgagor,  to  whom  he  had  delivered  the  deeds.' 


pluited,  it  wu  tTknaplanted  npon  tha  idea  th&t  the  thing  might  bo  ma  well 
Dondocted  ia  a  Coan  of  Law  aa  in  a  Court  of  Equltj,  —  a  doctrine  which 
cannot  be  held  bj  any  person  who  knows  what  tha  doctrine  ot  Cootta  of 
Eqailf  b  aa  to  a  lost  itiatrameat.  Then,  if  the  deliTory  of  a  band  would, 
aa  it  is  sdmitted  (notwithatinding  an  j  change  in  the  doctiine  about  pro/eri) 
if  tha  delinij  of  a  bond  wonld  gire  the  debt  in  that  bond,  bo  as  (o  secure 
to  the  donee  of  that  bond  the  debt  to  giien  by  the  deliTery  of  the  bond, 
the  qneslion  ia,  Whether  the  penon  having  got,  bj  the  delivery  of  that 
bond,  a  right  to  call  upon  the  ezeealor  to  make  his  tills  bj  taing,  or 
gi*ing  him  autboritj  to  sne  apon  the  bond,  what  an  we  to  do  with  the 
other  secnritiea,  if  they  are  not  given  up*  But  there  ii  snoiher  question 
to  which  an  answer  is  to  be  given  :  —  What  are  we  to  do  with  respect  to 
the  other  securities,  if  tbey  are  delivered  T  In  the  one  ease,  the  bond  and 
mortgage  are  delivered ;  in  the  other,  tha  judgment,  which  is  to  be  con- 
sidered on  the  same  ground  aa  a  specialty,  is  delivered.  With  that  the 
evidences  of  the  dehu  are  all  delivered.  The  instnunsot  cooliiniag 
the  covenant  to  pay  is  delivered.  They  are  all  delivered  in  such  a  way 
that  the  donor  could  never  hare  got  the  deeda  bselc  again.  Then  the 
qneslion  ii,  Whether,  regard  being  had  to  what  ia  the  nature  oTa  mort- 
gage, contradistinguishing  it  from  an  estate  in  land,  whose  circamstaoees 
do  not  as  effectually  give  the  property  in  the  debt,  as  if  the  debt  was 
aeeaied  by  a  bond  oolyt  The  opinion  which  I  have  formed,  is,  that 
this  is  a  good  donaiio  moTtU  eaiuS,  raising  by  operation  of  law  a  trust;  a 
trust,  which,  being  raised  by  operation  of  law,  is  not'wiihin  the  Ststate 
of  Frauds,  but  a  trust  which  a  Court  of  Equity  will  exeente." 

1  Richards  v.  Symes,  3  Atk.  310  ;  S  Barnard,  B.  00 ;  3  Eq.  Abridg. 
647 :  Duffield  v.  Elwe*,  1  Bligh,  Rep.  637,  538,  539,  N.  S. ;  Hurst  o. 
Beach,  5  Uadd.  B.  361. 
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But,  bowerer  this  may  be,  it  seems  clear  that  in  the 
case  of  such  a  donatio  mortis  causa,  the  representatives 
of  the  donor  would  never  he  permitted  to  enforce  the 
mortgage  or  bond  against  the  donee.' 

$  607  c.  On  the  other  band,  as  by  our  law  there 
must  be  a  delivery  of  the  thing,  or  of  the  instrument 
which  represents  it^  in  order  to  make  a  good  donatio 
mortis  caitsa,  if  the  thing  is  incapable  of  delivery  it  can- 
not be  the  subject  of  such  donation ;  for  it  is  said,  there 
must  be  a  parting  with  the  legal  power  and  dominion 
6ver  the  thing,  which  is  evidenced  only  by  the  delivery. 
Thus,  a  mere  chose  in  action,  not  subsisting  in  any  spe- 
cific instniment,  cannot  pass  by  a  donatio  mortis  causa. 
So,  it  has  been  ruled,  that  a  promissory  note  or  bill  of 
exchange,  not  payable  to  bearer,  or  indorsed  in  blank, 
cannot  so  take  effect,  inasmuch  as  no  property  therein 
can  pass  by  the  delivery  of  the  instrnment*  So,  it  has 
been  raled,  that  South  Sea  Annuity  Receipts  cannot  be 
the  proper  snhj&ci  of  s,  donatio  mortis  causa;  because 
the  delivery  thereof  does  not  pass  the  property  in  the 
annuities ;  and  stocks  and  annuities  are,  by  act  of  Par- 
liament, made  capable  of  a  transfer  of  the  legal  pro- 
perty.'   But  it  may  admit  of  doubt,  whether  the  doc- 


1  Ibid. 

"  Miller  v.  Millet,  3  P.  Will.  35B,  358 ;  Ward  v.  Tamer,  3  Tea.  443, 
443  ;  Pennington  v.  GeUinga,  S  Gill  &  Johns,  R.  SOS  ;  Bradley  v.  Hunt, 
5  Gill  &  Johns.  R.fil.  [Comnl,  Giovei  v.GroTer.Sl  Pick,  261 ;  Brown 
V.  Brown,  18  Conn.  410.] 

B  Ward  B.  Tamer,  2  Ves.  sen.  431,  443,  443.  Lord  HaiJwicbe,  on 
this  occaaioD  said:  "Therefore,  from  the  authority  of  Swinbume,  and 
all  these  cases,  the  oansequeoce  ia,  that  by  the  Civil  Law,  as  received  and 
allowed  in  England,  and  consequently  bj  the  law  of  England,  tradition  or 
delirerj  is  necessary  to  make  a  good  donation  morlii  cava&;  which  brings 
it  to  the  question.  Whether  deliTety  of  the  three  receipts  waa  a  sufficient 
delivery  of  the  thin^  given  to  effeclnate  the  gift.    J  am  of  opinion  it  waa 
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trine  of  theBe  last  cases  can  now,  upon  priociple,  be 
supported;  for  the   groand,  npoa  which    Coarta  of 


not.  It  is  argued,  ibat  thaagh  lome  deltvorj  u  Deeawur,  jet  delirery  of 
the  ihiog  i«  not  oecessuy,  but  delifer;  of  any  thing  bj  way  of  ajmbol  ia 
Bufficient  But  I  caooot  agreJ  to  that.  Nor  do  X  find  any  aothority  for 
Ibat  io  the  Ciril  Law,  which  requited  deliTery  to  aome  gifta,  or  in  the  law 
of  England,  which  reqaited  delivery  ibioaghoat.  Where  the  Civil  Law 
requiiea  it,  thej  require  actual  traditiou,  deliTery  over  of  the  thing.  So 
in  all  caae*  in  thia  Couil;  delirery  of  the  thing  giien  ia  relied  on,  and  not 
ID  the  name  of  the  thing ;  aa  in  the  deliTcry  of  siipenoe,  in  Shargold  p. 
Shargold  ;  if  it  wa*  allowed  any  effect,  that  would  have  been  a  gift  ttior- 
iis  catud,  not  as  a  will ;  bnt  that  waa  allowed  u  tealamentarj,  piofed  as 
a  will,  and  atood.  The  only  caae  wherein  such  a  symbol  seems  lo  be  held 
good,  is  Jones  v.  Selby.  But  I  am  of  opinion,  that  amounted  to  the 
same  tKing  aa  delivery  of  paasessioii  of  the  tally,  piovided  it  was  in  the 
trunk  at  the  time.  Therefore  it  waa  rightly  compared  to  the  eases  upon 
SI  J.  1,  Ryal  V.  Bowles  and  others.  It  never  was  imagined  oo  that  sta- 
tute, thaldelivery  of  amereayiobol.ia  name  of  the  thing,  would  be  saf&- 
eieat  to  take  it  oet  of  that  statute  ;  yet,  notwiihstaodiug,  delivery  of  the 
key  of  bulky  goods,  where  wines,  &&,  are,  has  been  allowed  a>  delivery 
of  the  possession  ;  because  it  is  the  way  of  coroing  at  the  possession,  or 
to  make  use  of  the  thing ;  and,  therefore  the  key  is  oot  a  symbol,  which 
would  not  do.  If  so,  then  delivery  of  these  receipts  aaonnta  to  so  much 
waste  paper ;  for,  if  one  purchases  stock  or  annuities,  whst  avail  are  they 
after  acceptance  of  the  stock  1  It  is  trna,  they  are  of  some  avail,  as  to 
the  identity  of  the  person  coming  to  receive;  but  after  that  is  over,  they 
an  nothing  but  waste  paper,  and  are  seldom  taken  care  of  alterwaids. 
Suppose  Fly,  instead  of  delivering  over  these  reeeipis  lo  Mosely,  bad  de- 
livered over  the  broker's  note,  whom  he  had  employed,  that  had  not  been 
a  good  delivery  of  the  possession.  There  is  no  color  for  it ;  it  ia  no  evi* 
'  dence  of  the  thing,  or  part  of  the  title  to  it.  For,  soppose  it  bad  been  a 
mortgage  in  qaestion,  and  a  aeparate  receipt  had  been  taken  for  the  mort- 
gage money,  not  on  the  back  of  the  deed,  (which  was  a  very  common  way 
formerly,  and  is  fiequemly  aeen  in  the  evidence  of  ancient  titles,)  and  the 
mortgagee  bad  delivered  over  this  separate  receipt  for  the  consideratioo- 
money,  that  would  not  have  been  ■  good  delivery  of  the  possesuon,  nor 
given  the  mortgage  morlii  cmuS  by  force  of  that  act.  Nor  does  it  appear 
to  me  by  proof,  that  possession  of  these  three  receipts  continued  with 
Mosely  from  the  time  they  were  given,  in  Febrnary,  to  the  time  of  Fly's 
death;  fortbereisawitness,  who  speaks,  that  in  some  sbott  time  before  bis 
death,  Fly  showed  him  these  receipts,  and  aaid  be  inteoded  them  for  his 
uncle  Mosely.    Therefute,  I  am  of  opinion,  it  wonld  be  most  dangerous 
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Equity  cow  sapport  donations  mortU  causa,  is  not,  that 
a  complete  property  in  the  thing  must  pass  by  the  de- 
livery;  but  that  it  must  so  far  pass,  hy  the  delivery  of 
the  iostrnmeDt,  as  to  give  a  title  to  the  donee  to  the 
assistance  of  a  Court  of  Equity  to  make  the  donation 
complete.'  The  doctrine  no  longer  prevails,  that  where 
a  delivery  will  not  execute  a  complete  gift  into-  vivo$, 
it  cannot  create  a  doriaiio  morti$  causa;  because  it  would 
not  prevent  the  property  from  vesting  in  the  executor  j 
and,  as  a  Court  of  Equity  will  not  inter  vivos  compel  a 
party  to  complete  hia  gift,  so  it  will  not  compel  the 
executor  to  complete  the  gift  of  his  testator.^  On  the 
contrary,  the  doctrine  now  established  by  the  highest 
authority  is,  (as  we  have  seen,)  that  Courts  of  Equity 
do  not  consider  the  interest,  as  completely  vested  in 
the  donee,  bat  treat  the  delivery  of  the  instrument  as 
creating  a  trust  for  the  donee,  to  be  enforced  in 
Equity.' 


to  allow  this  donatioQ  mortis  caxisS,  Trom  parol  proof  of  deliverj  of  Bueh 
reeeipla,  which  fie  nol  Te^aiiled  or  taksn  care  of  after  acceptance.  And 
if  these  annuities  are  called  ehesei  in  actiart,  there  ia  les*  reason  to  allow 
of  it  in  Ibia  case,  than  in  anyoihsT  chose  in  action;  becanae  Blocks  and  an- 
nuities aie  capable  of  a  transfer  of  the  legal  piopert;  by  act  of  Parlia- 
ment, which  might  be  done  easily ;  and  if  the  intestate  had  such  an  aver- 
sion to  make  a  will,  as  supposed,  he  mifiht  have  transferred  to  Mosely  ; 
consequently,  this  is  merely  legatary,  and  amoDnts  lo  a  nuncupative  will, 
and  eontiary  to  the  Statute  of  Frauds,  and  would  introduce  a  ^eaiec 
breach  on  that  law  than  ever  was  yet  made ;  for,  if  you  take  awaj  the 
necessity  of  deliveiy  of  the  thing  given,  it  remains  merely  nuncupatire." 
The  decision  of  Lord  Eldon  in  DufGeJd  v.  Elwes,  1  Bligh,  N.  S.  E.  49B, 
very  much  shakes  the  reasoning  of  Lord  Haidnicke  on  this  particnlar 

1  Grover  v.  GroTcr,  Si  Pick.  SBl ;  Browa  i>.  Brown,  18  Conn.  410. 

■  Duffield  V.  Elwes,  I  Sim.  &  Stu.  239,  OTeitumed  on  appeal  in  1  Bligb, 
K.  S.  R.  408. 

3  Duffield  V.  Elwes,  I  Bligh,  N.  S.  R.  497,  630,  534 ;  Slaoiland  v. 
Willnolt,  3  Mac.  &  Qoid.  670.  In  Pennington c.Gitlings,S  Gill  &  Johns. 
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5  607  d.  According  to  the  Civil  Law,  a  donation  mor- 
tis causa  may  be  made  subject  to  a  trust  or  couditioiL 
Horum,  quibua  mortis  causa  donatum  est,  fidei  committi  quO' 
quo  tempore  potest ;  quod  fidd  commismm,  heeredes,  salva 


B.  308,  ihe  Coart  of  Appeals  of  Maryland  held,  that  a  deliTeiy  of  a  cer- 
tificate of  bank  stock,  tranaferable  ai  the  bank  onlj,  persopallr  or  bj  attoT- 
ney,  indorsed  in  blank  bj  ihe  donor  and  deliTered  to  the  donee,  eoutd  not 
paas  as  a  donatio  tnortit  eautS.  In  Bradley  v.  Hunt,  S  Gill  ii  Johns.  R. 
54,  Ihe  aaiDB  learned  Court  decided  that  a  pramisBory  note,  or  certificate 
of  the  profit,  payable  to  the  order  of  the  donor,  and  delivered  to  the  do- 
nee, wia  not  a  good  danalio  mortit  anaa.  In  each  of  these  cases  the 
Coart  proceeded  upon  the  same  general  ground,  that,  to  consiitaie  a  dona- 
tio tttortii  cmud,  the  gift  should  be  full  and  complete  at  the  time,  passing 
from  (he  donor  the  legal  power  and  dominion  orer  the  thing  intended  to 
be  given,  and  leaTing  nothing  to  be  done  by  him  or  his  executor  to  per- 
fect it ;  and  that,  in  these  eases  the  thing  was  not  susceptible  of  such  de- 
livery, and  the  deltTcry  of  the  instrument  did  not  coDiey  a  perfect  title  to 
the  thing.  The  Court  relied  upon  the  cases  of  Miller  v.  Miller,  3  P.  Will. 
356,358;  Ward  tp.  Turner,  3  Ves.  431 ;  Tate  e.  Hilbert,  9  Ves.  jr.,  113, 
and  Duffield  v.  Elves,  1  Sim.  U  Siu.  339,  as  in  point.  But,  since  the 
decision  in  1  Bligh,  N.  S.  R.  497,  these  cases  can  no  longer  be  deemed 
saiisfactory  authorities.  On  the  oiher  hand,  in  Wright  it.  Wright,  I 
Cowen,  R.  SOS,  the  Supreme  Court  of  New  York  held,  ibat  a  promissory 
note  of  the  danor  himself,  executed  in  his  last  illness,  and  delivered  by  the 
maker  to  (he  dunee  (Ihe  payee)  in  contemplation  of  death,  waa  &  good 
donatio  mortit  eniud,  although  no  consideration  pissed.  [But  this  case 
has  been  distinctly  orerruled  in  the  same  Court.  Harris  v.  Clark,  S  Bar- 
bour, S.  C.  R.  S4  ;  S.  C.  3  Camst.  B3.  See  Halley  t.  Adaras,  16  Verm. 
S06;  Psrish  t>.  Stone,  14  Pick.  198  ;  Copp  V.  Sawyer,  6  N.  H.  B.  386  ; 
Smith  r.  Killridge,  ai  Verm.  338;  Raymond  v.  Sellick,  IDConn.  4B0; 
Craig  V.  Craig,  3  Barb.  Ch.  R.77.  So  the  indonement  by  the  donor  of 
a  note  running  to  himaa  payee,  given  causa  morli*,  creates  no  liability 
against  his  estate.  Weslon  v.  Hight,  17  Maine,  387.  But  the  promissory 
note  of  a  third  peraon,  not  the  donor,  unindorsed,  is  valid.  Grover  v.  Gro- 
ver,  34  Pick.  SGI.]  And  in  Coutant  e.  Schuyler,  I  Paige,  R.  316,  Mr. 
Chancellor  Walworth  held  that  a  promissory  note  of  a  third  peraon  was  a 
proper  subject  of  a  donatio  monii  caus&^  and  might  be  delivered  to  a  third 
person  for  the  benefit  of  the  donee.  The  Court  said  (hat  there  was  no 
real  difference  between  the  delivery  of  a  bond,  and  the  delivery  of  a  note, 
ms  a  donatio  mortis  cmttd.  Each  is  Tslid.  See,  also,  Wells  v.  Tueker,  3 
Bino.  R.  366. 
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Falcidiee  ratione,  guam  in  Ms  quogue  donaiiomhtis  ezemplo 
legcUorum,  locum  habere  placuU,  prfBstabunt.  Si  pars  do- 
naticmis  fidd  eommisso  teneatur,  fidei  commissum  quogue 
tminere  I'alcidice  fungdur.  Si  tamen  alimetita  prcBstari 
voJuU,  coUatiojus  totum  onus  in  residuo  donaiioms  esse  res- 
pondendum erit  ex  defttndi  vohniiate,  qui  de  majore  pecurda 
prosslari  non  dubie  voluit,  integra.^  Ab  eo,  qui  negue  hga- 
turn  negue  fid^  commissum,  neque  hcBrediiaiem  vel  mortis 
casua  donaUonem  aecepit  nihil  per  Jidd  commissum  reUngm 
potest?  The  point  does  not  seem  to  have  been  directly 
established  in  modern  Equity  Jurisprudence ;  but  the 
manifest  inclination  of  the  Courts  is,  to  sustain  such  a 
donation,  although  it  is  coupled  with  a  trust  or  con- 
dition.' 

§  608.  It  has  been  already  stated,  that  in  the  inter- 
pretation of  purely  personal  legacies,  Courts  of  Eqnity 
follow  the  rules  of  the  Spiritual  Courts,  and  in  those 
which  are  charged  on  lands,  the  rules  of  the  Common 
Law.*  But,  although  thjs  is  generally  true,  it  is  not  to 
be  taken  for  granted,  that  Courts  of  Equity  do,  in  all 
cases,  follow  the  rules  of  Courts  of  Common  Law,  in 
deciding  upon  the  nature,  extent,  interpretation,  and 
effect  of  legacies.  There  are  some  cases,  in  which 
Courts  of  Equity  act  upon  principles  peculiar  to  them- 
selves in  relation  to  legacies.'    But  any  attempt  to 


'  Dig.  Lib.  31,  tit.  1,  I.  77,  ^  1,  died  in  HambTonke  v.  Simmone, 
4  Raw.  R.  87. 
>  Cod.  Lib.  6,  tit.  43, 1. 9,  cited  4'Bum.  S7. 

3  See  Drury  ».  Smilh,  1  P.  Wil!.  404  ;  Bloant  t>.  Burrow,  4  Bco.  Ch. 
R.  7S  ;  Uambrooke  r.  Simmons,  4  Rubb.  R.  35;  Hilln.  Hill,  8  Meea.  & 
W«lsb.  401  ;  1  WilliamB  on  Executors  sad  AdmiDiairalan,  Ft.  S,  B.  3, 
cb.  S,  4  4,  p.  518,  note  (v),  (ediu  1838.) 

4  Ante,  ^  nOi  ;  Keilf  t>.  Munck,  3  Ridgew.  Fatl.  Cu.  213. 

e  See  3  Funbl.  Eq.  fi.  4,  Ft.  1,  ch.  1,  ^  4,  5,  and  notes  (i)  and  {Ij ; 
zg.  JitA.  —  TOL.  I.  69 
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poiat  them  out  ia  a  satisfactory  tnanner,  would  require 
a  general  review  of  the  whole  doctrine  of  legacies,  a 
task,  which  is  incompatible  with  the  objects  of  the 
present  CommeDtaries.' 


3  Wooddes.  Leet.  69,  p.  479, 180, 481 ;  Id.  494 ;  Jeremy  on  Eq.  Jami. 
B.  1,  ch.  I,  ^  3,  p.  106  ;  Arnald  v.  Arnald,  1  Bro.  Ch.  R.  403. 

1  The  nhale  lubject  oflegaeieB  is  lerj  implj  discueaed  in  Mr.  Roper'* 
Trealue  on  Legacies,  ts  nenl;  edited  by  Mr  While ;  in  3  Fonbl.  Eq.  B. 
4,  Ft.  1,  ch.  1,  3  ;  in  Jeremy  on  Eq.  Juried.  B.  I,  ch.  I,  ^  S,  p.  104  to 
135,  and  in  Wooddeson,  Lect.  60,  p.  SOB,  &c.  The  moet  imporUot  lopice 
are  the  deecripiion  of  the  pereoRS,  who  are  to  take,  when  legsctee  are  spa- 
cifie  or  not ;  when  they  am  camDlatiie  or  not ;  when  thej  lapse,  or  merge ; 
when  there  ia  an  ademption  of  them ;  when  an  abatement  of  ihem ;  nhea 
eoadiiional ;  when  peteonal,  or  chargeable  on  land ;  when  they  Test ;  when 
iQteieat  u  allowed ;  aod  laatly,  the  marshalling  of  asaeti  in  &Tor  of  them. 
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CHAPTER  XI. 

CONFUSION  OF  BOUHDABIES. 


S  609.  Havinq  disposed  of  the  subject  of  Admiais- 
trations  aod  Legacies,  we  shall  next  proceed  to  the 
coneideratioQ  of  another  head  of  concurrent  jurisdiction, 
arising  from  the  confusion  of  the  boundaries  of  land, 
and  the  confusion  or  entanglement  of  other  rights  and 
claims  of  an  analogous  nature,  calling  for  the  iaterpo- 
sition  of  Courts  of  Equity,  in  order  to  restore  and 
ascertain,  and  fix  them. 

$  610.  In  the  first  place,  in  regard  to  Confusiom_op 
BouNOABiES.  The  issuing  of  commissions  to  ascertain 
boundaries  is  certainly  a  very  ancient  branch  of  Equity 
Jurisdiction.^  A  number  of  cases  of  this  sort  will  be 
found  in  the  earliest  of  the  Chancery  Reports.  Thus, 
in  MuUineax  v.  Mullineux,  in  14th  Jac.  1,  a  commission 
was  awarded,  "  to  set  ont  lands,  that  lye  promiscuously, 
to  be  liable  for  the  payment  of  debts."  In  Peckering 
V.  KimptOQ,  5  Car.  1,'  a  commission  was  awarded,  "  to 
set  out  copyhold  lands  free  from  land  which  lye  ob- 
scured ;  if  the  commissioners  cannot  sever  it^  then  to 
set  out  so  much  in  lien  thereof." 


1  Jeremy  od  Eq.  Jmiad.  B.  3,  ch.  I,  (  3,  n.  1,  p.  301,  S09. 

3  Tothill,  R.  39,  (edit.  1649.)  See  also  Wike  t>.  CoojerB,  1  Eden,  R. 
337,  note.  3  White  &  Tudor'a  Eq.  Lead.  Cbbdb,  3IB,  and  noteB ;  H&rqaia 
of  Suta  c  The  Clan  organ  ah  ire  Co.  1  Fhillipa,  Ch.  R.  681,  See  Co. 
Liu,  169  a ;  Hugi&ve'a  note  S3,  tIi. 
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§  611.  It  is  not  very  easy  to  ascertain  with  exact- 
ness tKe  origin  of  this  jurisdiction.'  It  has  heen  sup- 
posed by  Lord  Northington  and  Lord  Thurlow.  that 
consent  was  the  groand  upon  which  it  was  originally 
exercised."  There  are  two  writs  in  the  Kegister  con- 
cerning the  adjustment  of  controverted  boundaries,  ' 
from  one  of  which,  (in  the  opiaion  of  Sir  William 
Grant,)  it  is  probable  that  the  exercise  of  this  jurisdic- 
tion in  the  Court  of  Chancery  took  its  commencement' 
The  one  is  the  writ  De  Raiionahilihua  dmrn,  which  pro- 
perly lies,  where  two  men  have  lands  in  divers  towns 
or  hamlets,  so  that  one  is  seized  of  the  kud  in  one 
town  or  hamlet,  and  the  other  of  the  land  in  the  other 
town  or  hamlet  by  himself;  and  they  dp  not  know  the 
boundaries  of  the  towos  or  hamlets,  whereby  to  ascer- 
tain which  is  the  land  of  one,  and  which  is  the  land  of 
the  other.  In  such  a  case,  to  set  the  bounds  certmn, 
this  writ  lies  for  the  one  against  the  other.*  The  other 
writ  is  De  Perambulatione  facienda.  This  writ  is  sued 
out*  with  the  assent  of  both  parties,  where  they  are  in 
doubt  of  the  bounds  of  their  lordships  or  manors,  or 
of  their  towns.  And  upon  such  assent,  the  writ  issues 
to  the  sheriff  to  make  the  perambulation,  and  to  set  out 
the  bounds  and  limits  between  them  in  certainty.'  And 
it  is  added,  in  Fizherbert,  (in  which  he  follows  the  rule 
of  the  Registrum  Brevium,)  that  the  perambulation  may 
be  made  for  divers  towns,  and  in  divers  counties ;  and 
the  parties  ought  to  come  into  the  Chancery,  and  there 


1  Ibid. 

■  Speer  tt.  Crawler,  2  Meriv.  4 17. 
S  Ibid. ;  Regiat.  BreTium,  157  b. 
*■  Fitzherb.  Nat.  Brev.  300  [19S.] 
»  Fitiheib.  N«L  Brat.  309  [133.] 
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« 

acknowledge  and  grant  that  a  perambulatioQ  be  made 
betwixt  them ;  and  the  acknowledgment  shall  be  en- 
rolled in  the  Chancery,  and  thereupon  a  commission  or 
writ  shall  issue  forth.' 

§  612.  Sir  William  Grant  iarther  supposes,  that  the 
jurisdiction  having  thus  originated  in  consent,  the  next 
step  would  probably  be,  to  grant  tho  commission  on  the 
applicatioii  of  one  party,  who  showed  an  equitable 
ground  for  obtaining  if,  such  as  that  a  tenant,  or  copy- 
holder had  destroyed,  or  not  preserved,  the  boundaries 
between  his  own  property  and  that  of  his  lessor  or  lord. 
And  to  its  exercise,  on  such  an  equitable  ground,  no 
objection  has  ever  been  made,^  and  it  may  be  added,  no 
just  objection  can  be  made. 

S  613.  This  account  of  the  origin  of  the  Chancery 
Jurisdiction  seems  highly  probable  in  itself;  but  how- 
ever satisfactory  it  may  seem,  it  can  scarcely  be  said 
to  afford  more  than  a  reasonable  conjecture,  and  is  not 
a  conclusive  proof,  that  such  was  the  actual  origin.  In 
truth,  tho  recent  discoveries  made  of  the  actual  exercise 
of  Chancery  Jurisdiction  in  early  times,  as  disclosed  in 
the  Report  of  the  Parliamentary  Commissioners,  already 
referred  to  in  a  former  part  of  these  Commentaries,  are 
sufficient  to  teach  us  to  rely  with  a  subdued  confidence 
upon  all  such  conjectural  sources  of  jurisdiction.^  It  is 
very  certain,  that  in  some  cases  the  Court  of  Chancery 
has  granted  commissions,  or  directed  issues,  on  no  other 
apparent  ground,  than  that  the  boundaries  of  manors 
were  in  controversy.*    And  Lord  Northington  seems  to 


'  Ibid.  ;  Re^is.  Brev.  1S7,  and  Kegnia,  ibid. 
■  Speerc.  Crawler,  2  Meri».  417. 
3  Ante,  4  47,  48,  ind  notea,  ibid. 

*  Ibid.    See  Leibulier  v.  Casllemiio,  1  Dieh.  K.  4B ;  S.  C.  3  Eq. 
Abtidg.  161;  Sel.  Cu.  Ch.60;  Metcalfe  v.  Beckwiih,  Sj  P.  Will.  370. 
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• 

have  assigaed  a  diSerent  origia  to  the  jurisdiction  from  ' 
that  already  suggested,  upon  one  important  occasion, 
at  least,  namely,  that  parties  originally  came  into  the 
Court  for  relief,  in  cases  of  confusion  of  bonndap 
lies,  under  the  Equity  of  preventing  multiplicity  of 
snits.^ 

§  614.  The  Civil' Law  was  far  more  provident  than 
ours,  upon  the  subject  of  boundaries.  It  considered, 
that  there  was  a  tacit  agreement,  or  duty,  between  ad- 
jacent proprietors,  to  keep  up  and  preserve  the  bounda- 
ries between  their  respective  estates ;  and  it  enabled  all 
persons  having  an  interest  to  bring  a  suit  to  have  the 
boundaries  between  them  settled,  and  this,  whether 
they  were  tenants  for  years,  usufructuaries,  mortgagees, 
or  other  proprietors.  The  action  was  called  Actio  fiman 
reffundonim ';  and  if  the  possession  was  also  in  dispute, 
that  might  be  ascertained  and  fixed  in  the  same  suit, 
and,  indeed,  was  incident  to  it'  Perhaps  it  might  not 
have  been  originally  unfit  for  Courts  of  Equity  to  have 
entertained  the  same  general  jurisdiction,  in  cases  of  ■ 
confusion  of  boundaries,  upon  the  ground  of  enforcing 
a  specific  performance  of  the  implied  engagement  or 
duty  of  the  Civil  Law.  Such  a  broad  origin  or  exer- 
cise of  the  jurisdiction  has,  however,  never  been  claimed 


§  615.  But,  whatever  may  have  been  the  origin  of 
this  branch  of  jurisdiction,  it  is  one  which  has  been 
watched  with  a  good  deal  of  jealousy  by  Courts  of 
Equity  of  late  years  j  and  there  seems  no  inclination 
to  favor  it,  unless  special  grounds  are  laid  to  sustain  it 


1  Wake  V.  Conyen,  1  Eden,  R.  334 ;  S.  C.  I  Coi,  B.  360. 
9  See  I   Dama^  B.  S,  tit.S,  ^  I,  9,  p.  308,  309;  Co.  Litt.  169  t 
gr»e's  note  23 ;  Dig.  lib.  10,  tit.  1, 1.  1,  per  tot. 
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The  general  rule  dow  adopted  is,  not  to  entertaiD  juris- 
diction, in  cases  of  confusion  of  boundaries,  npoD  the 
ground,  that  the  boundaries  are  in  controversy ; '  but 
to  require  that  there  should  be  some  Equity  anperin- 
duced  by  the  act  of  the  parties  ;  such  as  some  particular 
circumstances  of  fraud  j  or  some  confusion,  where  one 
person  has  ploughed  too  near  another ;  or  some  gross 
negligence,  omission,  or  misconduct,  on  the  part  of  pe^ 
sons  whose  special  duty  it  is  to  preserve  or  perpetuate 
the  boundaries.' 

5  616.  Where  there  is  an  ordinary  legal  remedy, 
there  is  certainly  no  ground  for  the  interference  of  Courts 
of  Equity,  unless  some  peculiar  Equity  supervenes, 
which  a  Court  of  Common  Law  cannot  take  notice  of 
or  protect  It  has  been  said  by  Lord  NorthiogtoD,  that 
where  there  is  no  legal  remedy,  it  does  not  therefore 
follow,  that  there  must  be  an  equitable  remedy,  unless 
there  is  also  an  equitable  right.  Where  there  is  a 
legal  right,  there  must  be  a  legal  remedy ;  and  if  there 
is  no  legal  right,  in  many  oases  there  can  be  no  equi- 
table one.'  On  this  account  he  dismissed  a  bill  to 
settle  the  boundaries  between  manors.  It  appearing,  that 
there  was  no  dispute  as  to  the  right  of  soil  and  free- 
hold,  on  both  sides  the  boundary  marks,  (which  right 
was  admitted  by  the  bill  to  be  in  the  defendant,)  and 
that  the  right  of  seignory  alone,  (an  incorporeal  here- 
ditament,) and  not  that  of  the  soil,  was  in  dispute. 


1  Haskell  v.  Allen,  33  Maine,  R.  448 ;  Stewart  o.  Coaltet,  4  Bttoi.  74 ; 
Hale  V.  Datter,  5  Hamph,  79 ;  Topp  t>.  Williama,  7  Humpb.  569.  Bat 
see  Lethaliei  t>.  CtstlenaiD,  1  Dick.  R.  46 ;  S.  C.  3  Eq.  AbriJg.  161 ;  Se). 
Cu.  ia  Ch.  60. 

a  V^aka  v.  Conjera,  1  Eden,  B.  331 ;  S.  C.  1  Coz,  R.  360.  See  HiUer 
V,  WarmingtoD,  1  Jae.  tt  Walk.  473  ;  Eden  on  InjnnctioDa,  cb,  16,  p. 
361,363. 

■Ibid. 
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And  his  Lordship  on  this  occasion  remnrked,  that  "all 
the  cases  where  the  Court  haa  entertained  hills  for 
estahlishing  boundaries,  haye  been  where  the  soil  itself 
was  in  question,  or  where  there  might  have  been  a  mul- 
tiplicity of  suits."  ^ 

§  617.  So  in  a  case,  where  a  bill  was  brought  by  one 
parish  against  another  to  ascertain  the  boandaries  of 
the  two  parishes  in  making  their  rates ;  and  a  number 
of  houses  had  been  built  upon  land  formerly  waste ;  and 
it  was  doubtful  to  which  parish  each  part  of  the  waste 
belonged ;  Lord  Thurlow  refused  to  interfere,  and  ob- 
served that  the  greatest  inconvenience  might  arise  from 
doing  so.  For,  if  a  commission  were  granted,  and  the 
bounds  set  out  by  commissioners,  any  other  parlies,  on 
a  dilTerent  ground  of  dispute,  might  equally  claim  an- 
other commission.  These  other  commisioners  might  make 
a  different  return,  and  so,  in  place  of  settling  differences, 
endless  confusion  would  be  created.'  In  another  report 
of  the  same  case,  he  is  reported  to  have  said.  If  he 
should  entertain  the  hill,  and  direct  an  issue  in  such  a 
case  as  that,  he  did  not  see  what  case  would  be  peculiar 
to  the  Courts  of  Law,  and  he  did  not  know  how  to 
extract  a  rule  from  the  Mayor  of  York  v.  Pilkington, 
(1  Atk.  B.  282.)3     Where  there  was  a  common  right 


I  Ibid. 

3  St.  Lake's  v.  Leonaid's  Parish,  or  Wuiiog  e.  Hothtm,  cited  hj  Cfa. 
Buon  McDomId,  in  Atkins  v.  HaltoD,  S  Anati.  R.  39S ;  S.  C.  3  Dick. 
550. 

3  Wirrins  e.  Hothsm,  1  Bro.  Cli.  R.  40,  and  Mr.  Bell's  oale  (2}.*  The 
one  of  the  Mayor  of  York  n.  Pilkington,  1  Atk,  SBS,  na«  a  bill  brooght 
ta  quiet  the  plainliff'H  in  a  right  of  fishery  in  the  river  Oase,  of  which 
they  claimed  the  sole  fishery  against  the  defendanla,  who  (as  was  soggested 
in  ihe  bill)  claimed  aevertd  rights,  either  as  lords  of  manors,  or  u  occu- 
piers of  the  idjacoDt  lands;  and  also  for  a  discovery  end  aeooont  of  the 
fish  taken.    The  defendants  demarred  to  the  bill,  as  being  maUsr  cogni- 
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to  be  tried,  such  a  proc'eedbg  was  to  be  understood. 
The  boundary  between  the  two  jurisdictions  was  appa- 
rent. That  is  the  case,  where  the  tenants  of  a  manor 
claim  a  right  of  common  by  custom,  because  the  right 
of  all  the  tenants  of  the  manor  is  tried  by  trying  the 
light  of  one.  But  in  the  case  before  him,  he  saw  no 
common  right,  which  the  parishoners  had  in  the  bound- 
aries of  the  parish.  It  would  he  to  try  the  boundaries 
of  all  the  parishes  in  the  kingdom  on  account  of  the 
poor-laws.'  The  ground  of  dismissing  the  bill  seems, 
from  these  very  imperfect  statements  of  the  case,  to 
have  been,  first,  that  the  proper  remedy  was  at  law ; 
and,  secondly,  that  no  Equity  was  superinduced,  for  it 
would  not  even  suppress  multiplicity  of  suits. 

§  618.  In  Atkins  v.  Hatton,(2  Anstr.  R.  386,)  the 
Court  refused  to  entertain  a  bill  brought  by  the  rector 
of  a  parish  principally  for  an  account  of  tithes,  and  to 
have  a  commission  to  settle  the  boundaries  of^  the  parish 
and  the  glebe.  The  Court  said,  "The  plaintiff  here  calls 
upon  the  Court  to  grant  a  commission  to  ascertain  the 
boundaries  of  the  parish,  upon  the  presumption  that  all 
the  lands  which  shall  be  found  within  those  boundaries, 
would  be  tithable  to  him.  That  is,  indeed,  a  prima  facte 
inference;  but  by  no  means  conclusive.  And  there  is  no 
instance  of  the  Court  ever  granting  a  commission,  in 
order  to  attain  a  remote  consequential  advantage.  It  is 
a  jurisdiction  which  Courts  of  Equity  have  always  been 


■able  at  law  only.  Lord  HBrdnicke  at  first  aaalained  the' detDorrer, 
bat  afieTwardi  overruled  it.  Lord  Tfaurlow  dUapproved  of  this  final 
deoiBiuii;and  to  this,  a.  part  of  bis  reasoDingr,  io  1  Bro.  Ch.  R.  40,  is 
addressed. 

'  Waning  tr.  Hoibaro,  or  St  Lube'a  v.  St.  Leonard'!  Pariah,  1  Bro.  Cb. 
R.  40 ;  S.  C.  S  Dick.  6S0.    See  Metcalf  v.  Beckwiib,  3  P.  Will.  STB. 
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very  caatious  of  eserdsiDg."  'It  is  observable,  t^at  no 
special  Equity  was  here  set  up.  But  the  party  desired 
the  commissioD  solely  upou  the  grouud  of  founding  a 
possible  right  against  some  persons  for  tithes,  upon  the 
ground,  that  the  land  which  they  occupied  was  intra- 
parochial  and  tithable.  This  was  properly  a  matter  at 
law,  to  he  ascertained  by  a  special  suit  against  eveiy 
owner  or  occupant  of  land  severally,  and  not  against 
them  jointly,  in  a  bill  to  ascertain  boundaries. 

§  619.  These  cases  are  sufficient  to  show,  that  the 
existence  of  a  controverted  boundary  by  no  means  con- 
stitutes a  sufficient  gronnd  for  the  interposition  of 
Courts  of  Equity,  to  ascertain  and  fix  that  boundary. 
Between  independent  proprietors  such  cases  would  be 
left  to  the  proper  redress  at  law.'  It  is,  therefore, 
necessary  to  maintain  such  a  bill,  (as  has  been  already 
stated,)  that  some  peculiar  Equity  should  be  superin- 
duced.^ In  other  words,  there  most  be  some  equitable 
ground  attaching  itself  to  the  controversy.  And  we 
may,  therefore,  inquire,  what  will  constitute  such  a 
grouud?  This  has  been  in  part  already  suggested. 
In  the  first  place,  it  m*ay  be  stated,  that  if  the  confusion 
of  boundaries  has  been  occasioned  by  fraud,  that  alone 
will  constitute  a  sufficient  ground  for  the  interference 
of  the  Court.a  And  if  the  fraud  is  established,  the 
Court  will  by  commission  ascertain  the  boundaries,  if 
practicable  J  and,  if  not  practicable,  will  do  justice 


■  Speei  V.  Ciawtet,  3  MeiiT.  B.  410,  417;  Miller  v.  WanniDgtoD, 
1  Jack.  &  Walk.  479  i  Loker  v.  Rolle,  3  Vm.  4. 

■  Wskeo.  Conyets,  1  Eden,  B.  331;  S.  C.  1  Cox,R.  360;  Spoer  b. 
Ciawter,  S  Merir.  R.  417,  41S. 

B  This  »  nndenlood  to  have  been  the  groond  of  Ihe  deouion  of  ibe 
HoiiH  of  Lotdi,  ia  Boum  v.  Buker,  3  Bio.  Ch.  Rep.  ISO,  reieiuDg  the 
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between  the  parties  by  assigning  reasonable  boundaries, 
or  setting  out  lands  of  equal  value.' 

5  620.  In  tbe  next  place,  it  will  be  a  sufficient 
ground  for  the  exercise  of  jurisdiction,  that  there  is  a 
relation  between  the  parties,  which  makes  it  the  duty 
of  one  of  them  to  preserve  and  protect  the  boundaries ; 
and  that,  by  his  negligence  or  misconduct^  the  confu- 
sion of  boundaries  has  arisen.  Thus,  if,  through  the 
default  of  a  tenant,  or  a  copy-holder,  (who  is  under  an 
implied  obligation  to  preserve  them,)  there  arises  a  con- 
fusion of  boundaries,  tbe  Court  will  Interfere,  as  against 
such  tenant  or  copy-holder,  t«  ascertain  and  fix  the 
boundaries."  But,  even  in  such  cases,  it  is  further 
indispensable  to  aver,  and  to  establish  by  suitable 
proofs,  th^t  the  boundaries,  without  such  assistance  can- 
not be  found.'  And  tbe  relation  of  the  parlies,  enti- 
tling them  to  the  redress,  must  also  be  clearly  stated; 
for,  where  tbe  parties  claim  by  adverse  titles,  without 
any  superinduced  Equity,  we  have  already  seen,  that 
the  remedy  is  purely  at  law.^ 

§  621.  In  the  next  place,  a  bill  in  Equity  will  lie  t{> 
ascertain  and  fix  boundaries,  when  it  will  prevent  a  mul- 


decree  of  ihe  Exchequer  in  the  same  cause.    See  Alkins  v.  Hatton,  3  Adi- 
tiuth.  R.  S9S. 

1  Speer  r.  Crawter,  3  Metiv.  B-  4lB;  Duke  of  Leeds  v.  Earl  of  Straf- 
ford, 4  Vei.  l8l ;  Gtiersoa  n.  Eyre,  9  Vea.  315  ;  A I  torn  e;- General  e.  Fnl- 
lenon,  3  Ves.  &  Beam.  263  ;  Willis  v.  Parkinson,  S  MeriT,  R.  507.  The 
common  fonn  of  a  decree  fac.a  commisMon  in  a  ease  of  this  nature,  will  be 
found  in  Willie  D.  Parkinson,  3  MertT.  R.  60e,  BOQ;  Dake  of  Leedi  P. 
Strafford,  4  Vea.  186. 

■  Ibid  ;  Aahion  t>.  Lord  Exeter,  6  Tes.  SS3 ;  Miller  e.  Warminglon, 
Jac.  A  Walk.  472  ;  Ailorney-General  t>.  Pullerton,  3  Tea.  Ac  Beam.S63  ; 
Speer  v.  Crawler,  17  Ves.  316. 

>  Hdler  o.  Warminglon,  (  Jac.  &  Walk.  473, 

«  Ibid. 
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tiplicity  of  suits.  This  is  an  old  bead  of  Equity  Juris- 
dictioD ;  and  'it  has  been  very  properly  applied  to  cases 
of  boundaries.'  Indeed,  in  many  cases  of  this  nature, 
as,  for  instance,  where  the  right  affects  a  large  number 
of  persons,  such  as  a  common  right  in  lands,  or  in  a 
waste,  claimed  by  parishioners,  commoners,  and  others, 
where  the  boundaries  have  become  confused  by  lapse 
of  time,  accident,  or  mistake,  the  appropriate  remedy 
to  adjust  such  conflicting  claims,  and  to  prevent  expen- 
sive and  interminable  litigation,  seems  properly  to  be 
in  Eq^uity.'  And  it  will  not  constitute  any  objection  to 
a  bill  to  settle  the  boundaries  between  two  estates,  that 
they  are  situate  in  a  foreign  country,  if,  in  other 
respects,  the  bill  is,  from  its  frame,  properly  maintain- 
able.= 

$  622.  There  are  cases  of  an  analogous  nature, 
(which  constitute  the  second  class  of  cases,  arising 
from  confusion  or  entanglement  of  other  rights  and 
claims  tiian  to  lands,)  where  a  mischief,  otherwise  irre- 
mediable, arising  from  confusion  of  boundaries,  has 
been  redressed  in  Courts  of  Equity.  Thus,  where  a 
rent  is  chargeable  on  lands,  and  the  remedy  by  distress 
is,  by  confusion  of  boundaries,  or  otherwise,  become 
impracticable;  the  jurisdiction   of  Equity  has  been  . 


1  Wake  V.  Con; era,  1  Eden,  331:  S.  C.  1  Cox,  B.  860;  Wiring  t>. 
Hothun,  ]  Bra.  Ch.  R.  40 ;  S.  C.  ciled  9  Anatioih.  R.  395 ;  Boarerie  v. 
PteDtica,  1  Bio.  Ch.  R.  900  ;  Mayor  of  Toik  v.  Pilkington,  1  Atk.  SBS, 
284.     See  Whale;  t>.  DawBon,  3  Seh.  &  Ub.  370,  371. 

>  See  ibid. ;  Marqaia  of  Bale  v.  The  Clamorganihiie  Co.  1  FhilUpe, 
Cb.  B.  68]. 

3  Pena  o.  Loid  Baltimore,  1  Vea.  R.  444  ;  Pike  v.  Hoate,  3  Eden,  B. 
1S2 ;  Bayler  v.  Edwards,  3  Swanst.  R.  703  ;  Tulloch  r.  Huile;,  1 
YouDge  it  Coll.  New  Cu.  in  Chan.  114. 
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most  beneficially  exerted  to   adjust  the  rights  and 
settle  the  claims  of  the  parties.' 

$  623.  Other  illastrationa  will  present  themselves 
more  appropriately  under  other  heads,  in  the  coarse  of 
these  Commentaries.  One  instance,  however,  may  be 
mentioned,  in  which  Courts  of  Equity  administer  the 
most  wholesome  moral  justice,  following  out  the  prin- 
ciples of  law ;  and  that  is,  where  an  agent,  by  fraud  or 
gross  negligence,'  has  confounded  his  own  property 
with  that  of  his  principal,  so  that  they  are  not  distin- 
guishable. In  such  a  case,  the  whole  will  he  treated 
in  Equity  as  belonging  to  the  principal,  so  far  as  it  is 
incapable  of  being  distinguished.^ 


I  Bonman  t>.  Yeat,  cjled  1  Caa.  Cb.  US,  I4G  ;  Duke  of  Leeda  v.  Fow- 
ell,  ITea.  R.  171,  snd  Belt's  Sopp.  98;  BouTsrie  t>.  Prentice,  iBro.Ch. 
B.  SOO  ;  North  v.  Earl  of  Strafford,  3  P.  Will.  118,  149  ;  Duke  of  Leeda 
t>.  New  Radaor,  9  Bro.  Ch.  R.  338,  518 ;  Mitf.  Fl.  £q.  by  Jeremy,  117 ; 
I  PoDbl.  Eq.  B.  1,  ch.  3,  ^  9,  and  note  (g).    Post,  ^  6BS. 

3  [Qutete,  whether  negligence  merely,  of  the  agent,  in  permitUng  the 
coDfaaion,  will  forfeit  bis  pioperty  in  his  ponion.  See  Pratt  v.  Biyant, 
SO  Verm.  R.  333.] 

3  Lnpton  V.  White,  16  Vea.  432 ;  Paoton  v-  Panton,  cited  ibid  ;  Ched- 
wort  f>.  Edwards,  6  Ves.  46  ;  Hsrt  v.  Ten  Eyck,  3  Johns.  Ch.  R.  108  ;  9 
Black.  Corom.  403  ;  Story  on  Bailm.  ^  40  ;  Ante,  ^  468 ;  Bryant  v.  Ware, 
30  Maine,  395,  237,  870 ;  2  Black.  Comm.  405 ;  4  Burr.  E.  S349 ;  Col- 
bom  V.  Simma,  2  Hare,  R.  SS4  ;  cited  at  Urge,  Post,  ^  933,  note. 
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CHAPTER  Xn. 


§  624.  Another  head  of  concarrent  equitable  juris- 
diction is  ia  matters  of  Dover.  A^  dower  is  a  etrictly 
legal  right,  it  might  seem,  at  first  view,  that  the  proper 
remedy  belonged  to  Courts  of  Common  Law.  The  juris- 
diction of  Courts  of  Equity  in  matters  of  dower,  for  the 
purpose  of  assisting  the- widow  by  a  discovery  of  lands 
or  title-deeds,  or  for  the  removing  of  impediments  to  her 
rendering  her  legal  title  available  at  law,  has  never  been 
doubted. '  And  indeed,  it  is  extremely  difficult  to  pe^ 
ceive  any  just  ground  upon  which  to  rest  on  objection 
to  it,  which  would  not  apply  with  equal  force  to  the 
remedial  justice  of  Courts  of  Equity,  in  all  other  cases 
.  of  legal  rights  in  a  similar  predicament.  But  the  ques- 
tion has  been  made,  how  far  Courts  of  Equity  should 
entertain  general  jurisdiction  to  give  general  relief  in 
those  cases,  where  there  appeared  to  be  no  obstacle  to 
her  legal  remedy.*  Upon  this  question  there  has,  in 
former  times,  been  no  inconsiderable  discussion,  and  some 
diversity  of  judgment  But  the  result  of  the  various 
decisions  upon  this  subject  is,  that  Courts  of  Equity 
will  now  entertain  a  general  concurrent  junsdiction  with 


'  1  Fonbl.  Eq.  B.  1,  eh.  1,  ^  3,  note  (/). 

"  I  Foubl.  Eq.  B.  1,  ch.  I,  ^  3,  notB  (/) ;  HuddlestoDe  v. Hnddlestone, 
1  Cb.  R.  38 ;  Pub  on  Dower,  ch.  15,  p.  317. 
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Courts  of  Law  ia-tlie  assigDmeQt  of  dower  m  all  cases.' 
The  ground  most  commonly  suggested  for  this  result  is, 
that  the  widow  is  often  much  embaniassed,  in  proceed- 
ings upon  a  writ  of  dower  at  the  Common  Law,  to  dis- 
cover the  titles  of  her  deceased  husband  to  the  estates, 
out  of  which  she  claims  her  dower  (the  title-deeds  being 
in  the  hands  of  heirs,  devisees,  or  trustees) ;  to  ascer- 
tiun  the  comparative  vaIuo  of  different  estates ;  and  to 
obtain  a  fair  assignment  of  her  third  part^  Id  such 
cases,  where  the  title  of  the  widow  to  her  dower  is  not 
disputed,  the  Court  proceeds  directly  to  the  assignment 
of  dower;  but^  if  the  title  is  disputed,  it  is  first  required 
to  be  established  by  an  issue  at  law,  or  otherwise.^ 

§  626.  There  are  some  cases,  in  which  the  remedy 
for  dower  in  Equity  seems  indispensable.  At  )aw,  if 
the  tenant  dies  after  judgment,  and  before  damages  are 
assessed,  the  widow  loses  her  damages.  And  so,  if  the 
widow  herself  dies  before  the  damages  are  assessed, 
her  personal  representative  cannot  claim  any.  But  a 
Court  of  Equity  will,  in  such  cases,  entertain  a  bill  for 
relief;  and  decree  an  account  of  rents  and  profits, 
against  the  respective  representatives  of  tho  several 
persons,  who  may  have  been  in  possession  of  the  estate 


>  Cortb  V.  Curtia,  9  Bro.  Ch.  B.  020  ;  Mand;  v.  Mundy,  S  Yes.  jr., 
122;  S.  C.  4 Bro.  Ch.  B.  S04  ;  Bluo  cHmiioD,  II  III.  R.  388.— I  am 
awaie  that  Mr.  Park,  in  his  excellent  Treatise  on  Dower,  doabta,  if  the 
doclrine  a  muntainable  to  this  full  extent.  Bnt,  notwithBt&oding  bis 
doobts,  it  appears  to  ma  the  jost  resolt  of  the  aathoiities,  and  mainlaia- 
able  npoD  principle.  lodeed,  Mr.  Park  seema  to  admit,  that  where  a  dis- 
coTery  ot  account  is  wanted,  there  seems  no  just  objeciion  to  the  jurisdic- 
tion. Park  on  Dower,  ch.  IS,  pp.  917,330,  325,320,  320,  330;  Strickland 
V.  Stiiokland,  6  Bear.  B.  77,  SI. 

9  Mitf.  PI.  E^.  191,  122,  123,  by  Jeremy,  and  note  (a);  Jenisj  on 
£q.  Juried.  B.  3,  Pt.  3,  oh.  9;  p.  COS,  509. 

3  Ibid  ;  Park  on  Dower,  ch.  15,  p.  320. 
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BiQce  the  death  of  the  hasbaad ;  provided,  at  the  time 
of  filing  the  bill,  the  legal  right  to  damages  is  not  goQe.i 
§  626.  Upon  principle,  there  would'not  seem  to  he 
any  real  difficulty  in  maintaining  the  concurrent  juris- 
diction in  Coarts  of  Equity  in  all  cases  of  dower ;  for  a 
case  can  scarcely  he  supposed,  in  which  the  widow  may 
not  want,  either  a  discovery  of  the  title-deeds,  or  of 
dowable  lands ;  or  some  impediment  to  her  recovery 
at  law  removed ;  or  an  account  of  mesne  profits  before 
the  assignment  of  dower ;  or  a  more  full  ascertainment 
of  the  relative  values  of  the  dowable  lands ;  and,  for 
any  of  these  purposes,  (independent  of  cases  of  accident, 
mistake,  or  fraud,  or  other  occasional  equities,)  there 
seems  to  be  a  positive  necessity  for  the  assistance  of  a 
Court  of  Equity.'  And,  if  a  Court  of  Equity  has  once 
a  just  possession  of  the  canse  in  point  of  jurisdiction, 
there  seems  to  be  no  reason,  why  it  should  stop  short  of 
giving  full  relief,  instead  of  turning  the  dowress  round 
to  her  ultimate  remedy  at  law,  which  is  often  dilatoiy, 
and  always  expensive.^  Dower  ia  favored,  as  well  in 
law,  as  in  Equity.*    And  the  mere  circumstance,  that  a 


1  Puk  OQ  Dower,  eh.  15,  p.  330 ;  M.  809 ;  CnrUs  «.  Coriis,  S  Bra.  Ch. 
R.  633 ;  Dormer  B.  rortBMue,  3  Atk.  130  i  Mordannt  p.  Thotold,  3  her. 
R.  275 ;  1  S«lk.  252.      ji*     ^^t-0   MmA"-  /fj  Y~  -<h'-»vV>^*«- 

*  The  action  of  doner  is  now,  in  conBeqaence  of  ihe  juriBdiclion  ia 
Eqaity  beiog  eaUbliehed,  leu  freqaentlj  resoited  to  stlsw,  thao  in  ronner 
limes.  And  the  FarlUmenlBr;  Comniiasioners,  in  their  Report,  (S  Report 
of  Common  Law,  p.  7,  1830,)  say  r  The  necessity  for  a  discovery  to 
ascertain  the  stale  of  the  legal  title,  befoie  a  widow  can  safely  TesoWe  to 
commence  an  action  against  any  person  as  tenant  of  the  freehold,  and  the 
convenience  of  a  commieaion  for  setting  out  her  dower  under  ihe  auiho- 
tity  of  a  Coart  of  Eqailj,  generally  make  it  expedient  that  a  aoit  ia 
Eqaily  should  be  instituted. 

3  See  Park  on  Dower,  ch.  IS,  p.  31B. 

«  Com.  Dig.  Chancery,  3  E.  I,  3.    See  Blain  t>.  Harrison,  11  D1.  R. 
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discovery  of  any  sort  may  be  wanted  to  enforce  tbe 
claim,  would,  under  euch  circumstances,  seem  to  furoi&h 
a  safBcient  reason  Tvby  the  jurisdiction  foi  discovery 
should  cany  the  jurisdiction  for  relief.^ 

§  627.  Lotd  Eldon  has  put  this  matter  in  a  strong 
lighi  After  having  remarked,  that  he  did  cot  know 
any  case,  in  which  an  heir  had  clfumed,  merely  as  heir, 
an  account  (of  mesne  profits),  without  stating  some 
impediment  to  his  recovery  at  law ;  as,  that  the  defend- 
ant has  the  title-deeds  necessary  to  muntain  his  title ; 
that  terms  are  in  the  way  of  his  recovery  at  law  j  or 
other  legal  impediments,  which  do,  or  may  probably 
prevent  it ;  upon  which  probability,  or  upon  the  fact, 
the  Conrt  might  found  its  jurisdiction ;  he  proceeded  to 
say; — "The  case  of  the  dowresa  is  upon  a  principle, 
somewhat,  and  not  entirely,  analogous  to  that  of  the 
heir.  An  indulgence  has  been  allowed  to  her  case,  upon 
the  great  difficulty  of  determining  a  priori,  whether  she 
could  recover  at  law,  ignorant  of  all  the  circumstances ; 
and  the  person,  against  whom  she  seeks  relief,  &c.,  hav- 
ing in  his  possession  all  the  information  necessary  to 
establish  her  rights.  Therefore,  it  is  considered  uncon- 
scientious in  hioi  to  expose  her  to  all  that  difficulty,  to 
which,  if  that  information  was  fairly  imparted,  as  con- 
science and  justice  require,  she  could  not  possibly  be 
exposed."' 


>  See  DormeT  v.  Foiiescae,  3  Alk.  130,  131  ;  Uoor  v.  Bluk,  Cis. 
Temp.  T»Ib.  186 ;  Herbert  v.  Wren,  7  Craoch,  370,  376 ;  Curtis  v.  Cnr- 
tia,  3BrD.  Ch.  R.620;  Mandj  V.  Muady,  2  Vea.jr.,  122;  S.  C.  4  Bro. 
Gb.  S94  ;  Graham  o.Oiaham,  1  Yea.  362  ;  D'Arc;  t>.  Blake,  3  Sch.  & 
Lefr.  38S,  3W ;  Powell  v.  The  Monaon  Manuf.  Co.  3  Magon,  ft.  347. 

>  Pullener  v.  Wanen,  6  Vea.  B9.  See  Co.  Litl.  808,  Butler's  noU  (105,] 
aa  to  doner  in  the  caae  of  a  mortgage  for  a  term  of  jeara.  Strickland  t>. 
Strickland,  6  Bear.  R.  77,  SO.    In  this  caae  Loid  Lingdale  aaid:  "It 

60" 
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§  628.  But  tbe  propriety  of  maintumog  a  general 
jarisdiction  in  Equity,  in  matters  of  dower,  is  still  more 
fally  Tindicated  in  a  most  elaborate  opinion  of  Lord 
Alvanley,  when  Master  of  tlie  Bolls,  in  a  case,  whidi 
now  constitutes  the  polar  star  of  tlie  doctrine.  After 
Bdverting  to  the  &ct,  that  dower  is  a  mere  legal  demand, 
and  the  widow's  remedy  is  at  law,  he  said,  **  Bat  then, 
the  question  comes,  Whether  the  widow  cannot  come, 
either  for  a  discovery  of  those  facts,  which  may  enable 
her  to  proceed  at  law ;  and,  on  an  allegation  of  impedi- 
ments thrown. in  her  way  in  her  proceedings  at  law, 
this  Court  has  not  a  right  to  assume  a  jurisdiction,  to 
the  extent  of  giving  her  relief  for  her  dower;  and,  if 
the  alleged  facts  are  not  positively  denied,  to  give  her 
the  full  assistance  of  the  Court,  she  being  in  conscience, 
as  well  as  at  law,  entitled  to  her  dower."  He  then  pro- 
ceeded to  state  the  reasons  why  the  widow  should  have 
the  assistance  of  tlie  Court  by  relief,  as  well  as  by  re- 
covery ;  insisting  that  the  case  of  the  widow  is  not 
distinguishable  from  that  of  an  infant,  where  the  relief 
would  clearly  be  granted ;  and  that  it  would  be  un- 
conscientioos  to  turn  her  round  to  a  suit  at  law,  for  the 
recovery  of  her  dower,  which  mast  be  supposed  to  be 


wM  argoed,  thtt  if  difficulties  are  shown  to  exist,  ind  if,  fram  the  n&- 
tnre  of  the  caae,  it  RppesTS  to  be  in  the  power  of  the  defendant  to  laise 
those  diffienlties,  this  Coart  will  DOt  only  testtiin  the  defeodaot  from  nis- 
ipg  the  difficulties,  bat  will  usnme  the  whole  jurisdictioo  o*er  the  case; 
■od  if  this  were  m,  the  pluntiff  might  be  enliUed  to  lelief  on  ihie  bill. 
Sat  there  is  do  such  general  rule;  there  are, indeed, some  paiticalmr  cuee 
of  legal  light,  sDch  u  dower  and  parlitioD,  in  which  the  Court  baa 
auamed  a  general  jnrisdietion,  probablf  in  consequence  of  the  difficalliea 
to  which  the  plaintiff  would  be  subjected  in  seeking  to  obtain  eompleta 
jasiicB  at  law  ;  hot,  in  other  cases,  the  plaintiff  is  to  abow  whu  the  diffi- 
culties are,  and  how  the;  impede  him  in  a  manner  oootratj  to  eqiiit;,  and 
his  bill  ought  to  prar  ^  be  relieved  from  them," 
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necessary  for  her  to  live  upon,  when  she  has  been  com- 
pelled to  resort  to  Equity  for  a  discovery.  And  he 
finally  eonolnded  by  saying,  that  the  widow  labors 
under  bo  many  disadvantages  at  law,  that  she  ia  fully 
entitled  to  every  assistance,  that  this  Court  can  give 
her,  not  only  in  paving  the  way  for  her  to  establish  her 
right  at  law,  but  also  by  giving  complete  relief^  when 
the  right  is  ascertained.^ 


1  Cnttw  t>.  Cnrlts,  S  Bro.  Ch,  B.  630,  630  to  631. — The  judgmeatof 
the  Mulet  of  the  Rolli  eoDtaiDB  ao  masterly  a  view  of  ihe  doctrine,  that 
I  Tentara  to  trknaeribe  the  material  passages,  as  Ihey  canaot  be  abridged 
wilboBtJDJDrj  to  their  Torce.  —  "Dower,  therefore,  is  amere  legal  demand, 
and  the  widow's  remedy  ia  printd  facie  at  law.  Bat,  then,  the  question 
eomcB,  Whether  the  widow  oanuol  come,  either  for  a  discoTery  of  thoM 
facta  which  may  enable  hei  to  proceed  at  law,  and  on  an  allegation  of  im- 
pediments thrown  in  her  way  in  her  pioceediogs  at  law,  this  Court  has 
not  s  right  to  aasume  a  juriadioiion,  to  the  extent  of  giring  her  relief  (at 
her  dower,  and  if  the  alleged  facie  are  not  posittTely  denied,  to  give  her 
the  full  assistance  of  this  Court,  she  being,  in  conscience  as  well  as  at  law, 
entitled  t«  her  dower.  Her  remedy  at  law  is  a  writ  of  dower.  Generally 
there  are  no  damages  in  real  actions  ;  but  so  favorable  was  the  law  to  this 
particular  action,  that  it  provided  a  special  relief  for  the  widow,  by  giting 
her  daroagea.  If  the  widow  was  disturbed  in  her  quarantine,  she  had  a 
particular  writ  penned  for  her  relief.  As  to  dower,  the  widow,  at  first, 
was  only  entitled  lo  hare  an  assignment  of  the  land  by  metes  and  bonnds. 
Then  came  the  Statute  of  Merton,  which  showed  particular  anxiety  for 
the  relief  of  widows.  And  it  is  curious  to  see  that  the  attempt  now,  is  to 
drWe  (he  widow  to  that  remedy,  as  the  least  adiantageous,  thongh  it  ia 
Tery  evident,  the  statute  was  meant  to  give  her  an  additional  remedy.  The 
deforcera  of  dower  are  (by  that  statute)  lo  be  in  mercy,  oi  fined  at  tho 
pleasure  of  the  king,  which,  in  those  days,  was  a  very  serious  thing,  aod 
was  meant  as  a  real  punisbment  to  deforcers.  I  own,  I  think  it  an  odd 
construction  of  this  statute,  that  the  damages  given  by  it  are  to  be  consi- 
dered strictly  as  damagcB,  that  is,  aa  viodicliTe  damages  in  the  breast  of  a 
jury,  aod  uot  capable  of  ascertainment  by  the  Court,  and  that,  therefore, 
they  are  to  die  with  the  person.  However,  so  it  has  been  determined. 
As  to  what  is  said  in  Sayar's  Law  of  Damages,  that  a  widow  shall  ha*e 
DO  damages,  when  her  dotvet  is  assigned  to  her  in  Chaocery,  it  certainly 
is  a  mistake  of  the  meaning  of  Co.  Litl.  33  a  ;  for  Coke  is  there  speaking 
of  ihe  writ  rfe  Dole  aisignaitda  issued  by  the  Court  of  Chancery,  attd 
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$  629.   Dower,  as  has  been  already  suggested,  is 
highly  favored  in  Eqnity.    And,  as  was  said  by  the 


not  a  decree  of  a  Court  of  Equity.  In  Filshetbert'B  JVotura  Brevium,  the 
nalQie  of  ihe  writ  de  Dote  aisigtianda  ippeire  very  dear ;  and  ad  ihia 
there  are  no  damages,  because  there  is  no  deforcement  of  the  widow,  who 
is  put  to  no  trouble,  hat  hu  a  lunnnary  remedy  provided  for  her.  Now, 
■a  lo  the  cues  which  have  been  cited,  Hulton  v.  Simpson,  3  Vera.  733, 
does  not  seem  to  bear  much  upon  this  case.  Tilley  v.  Bridges,  Free  Ch. 
3S2,  is  alco  reported  in  2  Vera.  619,  and  I  have  some  doubt  about  the 
authority  of  that  case,  for  it  is  more  parliealarly  atated  in  Ternon,  tlian  in 
Free.  Ch.  ;  and  yet,  what  is  said  io  VerDon,  as  to  the  injunction  not  pro- 
Tentiog  the  entry,  cerlatnly  cannot  be  righL  Duke  of  fiultoo  v.  Deane, 
Norton  D.  Frecker,  and  other  cases,  hare  been  mentioned,  to  show,  that 
there  must  be  some  fraud  to  give  ihia  court  a  jurisdiction,  arid  that  in  thB 
simple  case  of  a  widow  claiming  her  dower,  no  such  jotisdiction  exists. 
Dormer  v,  rottescue  is  also  brought  lo  show,  that  there  mast  either  be  an 
infant  concerned,  or  some  partieolar  circumataneea  in  the  case,  lo  eulille 
this  Court  10  proceed.  Now,  it  seems  difficult  to  distinguish  the  two 
eaaes  of  the  infant  and  the  widow.  The  principle,  in  the  case  of  the  in- 
fant is,  that  he  is  thought  not  conusant  of  his  rights  at  law  scfficiently  to 
enable  him  to  proceed  there ;  and  therefore,  Ihe  Court  of  Equity  will  give 
him  all  the  relief  he  could  haro  at  law,  and  iomething  more  ;  for,  on  a 
hill  by  an  infant  for  an  account,  he  will  get  the  mesne  profits,  which 
would  certainly  be  gone  at  law  by  the  death  of  the  party.  1  argne  in  Ihe 
aame  manner  for  the  widow.  She  comes  here  and  says,  '  The  law  gives 
me  dower  out  of  ihe  eetales  of  my  hosband  and  the  mesne  profits  from 
his  death  ;  I  do  not  know  how  to  proceed ;  foi  if  there  should  torn  out 
to  he  any  mortgage,  or  terra  of  years  in  my  way,  then  I  must  pay  the  ' 
costs.  The  defendant  has  all  the  Utie-deeds  in  his  hands,  and  knows 
what  the  eslales  are  ;  his  conscience  is  affected  ;  and  yet,  instead  of 
putting  me  in  possession  of  my  rights,  he  turns  me  oat  of  doors,  and 
keeps  all  the  title-deeds.'  Now,  I  ihiok  this  argnment  is  a  olroog  one, 
on  Ihe  subject  of  fraud  and  concealment  on  the  part  of  the  heti,  in  not 
informing  tha  widow  of  all  that  is  necessary  to  enable  her  to  proceed 
'  safely  at  law.  If,  then,  she  comes  here  for  a  discovery  of  these  mailers, 
wbicj)  ^^0  heir  withholds  from  her,  she  shall  have  het  complete  relief  in 
this  Court.  If  you  deny  her  righl  to  dower,  the  question  rnnst  he  tried 
at  law  ;  but,  when  the  fact  is  ascertained,  she  shall  have  her  relief  here. 
It  must  he  supposed,  (he  dowress  has  nothing  to  live  upon  but  her  dower, 
and  the  mesne  profits  are  her  subsistence  from  the  time  of  her  husband's 
death  ;  and  Ihe  course  of  this  Court  aceme,  therefore,  to  have  heen  to 
assign  her  dower,  and  uuiTereally  to  giie  her  an  account  from  the  death  of 
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Master  of  the  Rolls,  {Sir  Thomas  Trevor,}  on  one  occa- 
sion, the  right  that  a  dowress  has  to  her  dower,  is  not 


her  husband.  I  sdrait  she  hu  no  coata,  where  Ihe  heii  hta  thrown  no 
diffieuhiea  in  her  waj ;  and,  ir  tha  heir  admib  the  widow's  ewe,  he  is 
s«fe.  I  wiibed  l«  find,  if  I  could,  u;  instance  of  the  widow's  being 
lamed  lonnd  on  such  a  case  U  this  ;  bat,  verily,  I  belisTB  ibere  is  no  suob 
instance.  And,  indeed,  Ihe  om  of  Moot  d.  Black,  (Cas.  Temp.  Talb. 
136,)  is  prettj  clear  to  ebow,  that  Lord  Talbot  thought  the  widow's  claim 
to  be  rtghllj  made  here  ;  for  bo  OTeriuled  the  demurrer  in  that  ease  on 
both  points.  It  shows  that  the  difficult;,  under  which  a  widow  labors,  ia 
a  reason  for  her  coming  here.  DeWer  v.  Hunter  does  not  govern  (his 
ease  ;  for  there  the  widow  had  recovered  poasessioQ.  Lucas  v.  Calcran 
has  also  been  mentioned,  as  showing  that  this  Court  would  give  no  other 
relief  as  to  dower,  tbaa  such  as  the  law  would  give  the  widow,  and  that 
the  Lord  Chancellor  had  refused  to  give  coats  in  that  ease,  because  no 
costs  were  giren  at  law.  But,  in  that  ease,  the  heir  had  thrown  no  impe- 
diment in  the  widow's  way,  and,  therefore,  there  were  no  costs  on  eilhei 
ude.  Now,  taking  it  for  granted,  that  the  widow,  coming  after  Ihe  death 
of  Ihe  heir,  would  not  be  entitled  to  het  mesne  profile,  it  by  do  means  fol- 
lows, that  when  the  widow  ia  right  in  this  Court,  but  the  heir  happens  to 
die  before  abe  baa  fully  established  her  right,  she  is  not  entitled  to  her 
mesne  profits ;  for  unqueslioDably,  if  the  beir,  instead  of  conlealing  lh« 
widow's  right,  had  admitted  it,  she  would  have  been  entitled  to  her  decree 
for  mesne  profits,  and  his  having  thrown  an  impediment  in  her  way  afaall 
not  make  the  difference.  At  the  same  time,  I  must  again  admit  that  Ihe 
widow's  right  at  law  is  gone  by  the  death  of  the  party.  Mordant  v.  Tho- 
rold  is  principally  relied  upon  as  to  this  point.  It  has  been  cited  from 
Salkeld,  tit.  Dower  ;  but  it  is  also  reported  in  3  Lev.  S75,  and  the  resuti  is 
slated  differently  in  the  latter  book,  though  the  stale  of  the  caac  seems 
copied  from  the  other ;  for  in  Levini;  it  is  said  the  Court  inclined  to  that 
opinion,  but  it  being  a  new  case,  they  would  advise,  and  no  decision  was 
given  ;  and  it  is  to  be  obaarved  that  Levinz  was  himself  counsel  in  that 
case.  Aleworth  v.  Roberts,  1  LeT.  38,  ia  mentioned  in  the  former  case ; 
there  the  action  was  agunat  the  heir  of  the  heii  and  the  alienee  of  the 
heir,  and  not  againat  the  heir's  executor ;  snd  the  ground  of  that  case 
was,  that  neither  the  beir  nor  the  alienee  were  deforeera,  and  the  damages 
were  not  a  lien  upon  the  land  ;  and,  then  the  distinction  is  taken  between 
the  cases  of  tithes  and  dower ;  that,  in  the  first  ease  the  damages  wera 
certain  ;  in  dower,  uncertain.  But  surely,  in  common  sense,  they  are 
equally  eerlain.  If  it  were  not  for  the  case  of  Mordant  d.  Thoiold,  I 
really  should  have  doubted  roach  the  construction  of  this  statute.  I  should 
have  thought  that  the  damages  given  by  Ihe  statute  were  cerlaio,  and 
were  not  arbitrary,  uncertain  damages,  to  be  aseertaiaed  by  the  disctetton 


byGooglc 


718  EQUnr    JUBISPBUDENCS.  [CH.  XIL 

only  a  legal  rights  and  so  adjodged  at  law ;  bat  it  is 
also  a  moral  right,  to  be  provided  for,  and  have  a  main- 
teoance  and  sustenance  out  of  ber  busband's  estate  to 


of  s  jniy.  HowBTer,  it  doei  seem  k  Kttled  point  at  lav,  ind  that,  at  law 
the  widow  could  Dot  hara  racoTered  against  the  executor  oT  TloiDas 
Curtis.  Thli  being  so,  it  is  insiated,  on  the  part  of  the  widow,  that  stiU 
she  has  a  right  to  come  here  for  full  relief,  and  that  ahe  ought  to  be  in  the 
same  tituation,  as  if  the  heir  had  admitted  her  claim  at  first,  (and,  to  be 
anie,  in  this  caae,  the  heir  has  glTeu  eTecy  oppoaiitoD  to  her  claim  that  he 
possibly  could)  ;  and  tbat,  in  Ibis  and  man;  oiher  cases,  ibis  Court  gives 
a  further  retaedj  than  the  law  will  da.  It  is  true,  where  the  law  gives 
neilber  right  noi  remedy,  howsTer  hard  it  may  be,  Equity  cannot  assist. 
So  in  the  case  of  damages  for  a  personal  injury,  which  arises  ex  deliclo, 
and  not  sx  amiractu,  they  are  gone  with  the  petsoa.  But  it  is  not  so 
clear  in  the  esse  of  a  demand,  the  reeoTery  of  which  has  been  pTeiented 
by  a  difficulty,  ancoRscieatiousIy  IhrowD  in  the  way  of  another  penqn. 
There,  Equity  will  give  relief,  and  the  relief  it  givea  is  beyond  that  which 
the  party  could  obtain  at  law.  It  is  the  practice  in  Equity,  that  bond-cre- 
ditors, coming  for  a  diatribution  of  assets,  shall  have  an  account  of  renis 
and  profits,  which  they  could  not  have  at  law.  And  yel  the  same  argu- 
ment night  he  used  against  that  additional  relief,  as  baa  been  nsed  in  this 
case.  The  law  gives  the  eiedilor  only  the  land  to  bold,  until  he  is  ealis- 
6ed.  Equity  goes  further  and  says,  if  the  remedy  at  law  is  not  sufficient, 
we  will  sell  the  inheritance  of  the  estate,  and  if  that  will  not  do,  we  will 
direct  an  account  of  rents  and  profits  against  tbe  heir.  Doimer  c.  For- 
tescue  certsinly  supports  these  ideas  very  strongly,  though,  I  am  sure, 
Lord  Hardwicke'e  words  muat  have  been  misconcei*ed  by  Mr.  Atliyns,  as 
to  what  he  was  supposed  to  have  esid  in  respect  of  the  time,  fmn  which 
the  statute  of  S  Henry  III.  gives  the  widow  damages.  But  as  far  as  one 
can  collect  Lord  Hardwicke'e  aentimenta  from  that  case,  be  thought  ^is 
Court  would  expect  the  widow  to  astablish  ber  title  at  law,  hut,  she 
having  so  done,  would  give  her  relief  here  as  to  the  mesne  profits.  That 
is  Bsying,  Let  the  widow  bring  her  action  at  Isw,  out  of  form,  for  tbe 
purpose  of  determining  ber  title  to  dower,  and,  when  she  has  done  that 
we  will  give  her  an  adequate  remedy.  Here,  I  confess,!  agree  most 
fully  in  thinking,  that  the  widow  labors  under  so  many  disadvantages  at 
law,  from  the  embarrassments  of  trust  terms,  &c.,  that  ^  is  fully  entitled 
to  every  aasistanee  that  this  Court  can  give  her,  not  only  in  paving  the 
way  for  her  to  establish  her  tight  at  law,  but  also  by  giving  complete  re- 
lief, when  the  right  is  ascertained."  Curtis  v.  Curtis,  S  Bio.  Cb.  B.  630 
to  634 ;  Strickland  v.  Strickland,  e  Beav.  R.  77. 
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lire  upon.  She  is,  therefore,  in  the  care  of  the  law,  and 
a  favorite  of  the  law.  And  upon  this  moral  law  is  the 
Law  of  England  founded,  as  to  the  right  of  Dower.' 
So  much  is  this  the  case,  that  the  widow  will  be  aided 
in  Equity  for  her  dower  against  a  term  of  years,  which 
attends  the  inheritance,  if  it  is  not  the  case  of  a  pur- 
chaser against  whom  she  claims.'  And  if  she  has  reco- 
Tered  her  dower  against  ■  an  heir,  who  is  an  infant,  and 
there  is  a  terra  to  protect  the  inheritance,  which  hy  the 
neglect  of  his  guardian,  is  not  pleaded,  the  term  will 
not  be  allowed  in  Equity  to  be  set  up  against  her.' 

i  630.  Indeed,  so  highly  farored  is  dower,  that  a  bill 
for  a  discovery  and  relief  has  been  maintained,  even 
against  a  purchaser  for  a  valuable  consideration  without 
notice,  who  is,  perhaps,  generally  as  much  favored  as 
any  one  in  Courts  of  Equity.*  The  ground  of  maintain- 
ing the  bill  in  such  a  case  is,  that  the  suit  for  dower  is 
upon  a  legal  title,  and  not  upon  a  mere  equitable  claim 
to  which  only  the  plea  of  a  purchase  for  a  valuable  con- 
sideration has  been  supposed  properly  to  apply.'     This 


1  Dudlej  &,  W&id  t>.  Hadley,  Free.  Ch.  244;  Binks  k.  Saltan,  S  P. 
Will.  703,  704.  See  Co.  Litt.  208,  Builer'a  Dote  (103),  when  the  widov 
is  eniitled  to  dowet  in  caw  of  a  morlj^age  of  ihe  estate  for  jears. 

>  Com.  Dig.  ChanoeTf,  3  £.  1 ;  Radnor  e.  Yandebendj,  1  Vera,  B. 
35B;  S.  0.  3  Ch.  Cas.  172;  Preo.Cb.6S;  t  £q.  Abridg.  819  i  Dudley 
v.  Dudley,  1  Eq.  Abridg.  219;  D'Atey  v.  Blake,  2  Sch.  ti  Left.  380, 
3S0 ;  Mule  v.  Smith,  1  Jic.  496,  497. 

3  Com.  Big.  Chancery,  3  E.  1  ;  Wray  j>.  WilliauiB,  Pr«.  Ch.  151  ; 
S.  C.  1  Eq.  Abridg.  S19  ;  1  P.  Will.  137  ;  2  Tern.  378,  and  Mt.  Cox'b 
note  ;  Dudley  ii  Ward  k.  Dudley,  Pcec.  Ch.  241  ;  Banks  v.  Sutton,  3  P. 
Will.  708,  707,  708  ;  D'Arcy  v.  BUke,  2  Sch.  jc  Lefr.  389,  390  ;  Swan- 
Dock  V.  Lyford,  Atnbl.  R.  6, 7  ;  Hilchina  v.  Hltchins,  3  Fieem.  342. 

*  Ante,  ^  64  c,  103,  139,  1B3,  381,  409,  434,  436. 

S  Williima  «.  Lambe,  3  Bco.  Ch.  R.  2G1.  In  Collins  v.  ATcher,  1 
Susa.  &  Mylne,  284,  Sir  John  Leach,  fullowjng  ihs  csfo  of  Williama  v. 
Lambe,  held,  that  a  purchaser  for  a  valuable  consideratioo  without  notice. 
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decision  has  been  often  found  fault  with,  and,  in  some 
cases,  the  doctrine  of  it  denied.  It  has,'howeYer,  been 
Tindicated  with  great  apparent  force,  upon  the  follow- 
ing reasoning.  It  is  admitted,  that  dower  is  a  mere 
legal  right ;  and  that  a  Court  of  Equity,  in  assuming  a 
concurrent  jurisdiction  with  Courts  of  Law  upon  the 
subject,  professedly  acts  upon  the  legal  right  ;^  for 
dower  does  not  attach  upon  an  equitable  estate.  In  so 
acting,  the  Court  should  proceed  in  analogy  to  the  law, 
where  such  a  plea,  of  a  purchase  for  a  valuable  consi- 
deration without  notice,  would  not  be  looked  at ;  and^ 
therefore,  as  an  equitable  plea,  it  shonld  also  be  inad- 
miseible.  But  this  analogy  will  not  hold,  where  the 
widow  applies  for  equitable  relief,  as,  for  the  removal  of 
terms  out  of  her  way,  or  for  a  discovery.  In  the  latter 
cases,  the  equitable  plea,  of  a  purchase  for  a  valuable 
consideration  without  notice,  cannot  be  resisted.  In 
the  former  ^se,  the  widow,  proceeding  upon  the  concur^ 
rent  jurisdiction  of  the  Court,  merely  enforces  a  rights 
which  the  defendant  cannot  at  law  resist  by.  such  a 
mode  of  defence.  In  the  latter  case,  she  applies  to  the 
Equity  of  the  Court  to  take  away  from  him  a  defence, 
which  at  law  would  protect  him  against  her  demand.* 

§  631.  Other  learned  minds  have,  however,  arrived  at 
a  different  conclusioa;  and  have  insisted,  that,  upon 


had  no  defenM  in  Equitj  against  a  plaintiff  reljing'  upon  a  legal  title. 
Sat  in  Pa;ne  v.  Compton,  3  Tounge  &  Coll.  457,  461,  Lord  AbingeT 
seems  to  hare  thought,  that  such  a  puichiser  would  be  piolecled  in 
£qpity  against  an;  claim  b;  the  owner  of  ihs  legal  eslale.  NeitbOT  of 
these  casca  was  a  elum  of  dowei  bj  tbe  plaioiiff. 

1  See  Blain  v.  Haniaon,  II  Illinois,  R.  388. 

>  I  Roper  on  Husband  and  Wife,  446,  447  ;  Ante,  ^  57  a,  410,  note, 
i  434,  436  :  Williams  v.  Lambe,  3  Bio.  Cb.  B.  S64  ;  Colline  v.  Archer,  1 
Rosa.  &.  M^lne,  R.  364. 
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principle,  the  plea  of  a  purchase  for  a  valuable  consider- 
ation without  notice,  is  a  good  plea  ia  all  cases,  against 
a  legal,  as  well  as  against  an  equitable  claim ;  and  that 
dower  constitutes  no  just  exception  from  the  doctrine. 
They  put  themselves  upon  the  general  principle  of  con- 
science and  Equity,  upon  which  such  a  plea  must  always 
stand ;  that  such  a  purchaser  has  an  equal  right  to  pro- 
tection and  support,  as  any  other  claimant ;  and  that  he 
has  a  right  fo  say,  that  having  bona  fide  and  honestly 
paid  his  money,  no  person  has  a  right  to  require  him  to 
discover  any  facts,  which  shall  show  any  infirmity  in  his 
title.  The  general  correctness  of  the  argument  cannot 
be  doubted ;  and  the  only  recognized  exception  seems 
to  be  that  of  dower,  if  that  can  be  deemed  a  fixed  ex- 
ception.^ 
§632.  Cfenerally  speaking,  in  America,  fewer  cases 


1  The  ftntharities  are  boib  wtjs.  The  case  of  Wntiama  v.  Lambe,  3 
Bro.  Ch.  B.  364  ;  Collina  r.  Archer,  1  Ruta.  &  M;lae,  384  \  and  Rogers 
r.  Seale,  3  Freem.  R.  84,  are  in  faior  of  ihe  doctrine  that  the  plea  ia  not 
good  againal  a  legal  title.  Againac  il  ia  (he  Deciiion  in  Burlace  v.  Cooke, 
S  Freeman,  B.  24  ;  Parker  p.  Bljibmore,  2  Eq,  Abridg.  79,  PI.  1 ;  Jer- 
nrd  V.  Saundera,  3  Tea.  jr.,  454,  and  Payne  r.  Compton,  3  Younge  tL 
Coll.  457,  461  ;  Blain  e.  Harriion,  11  lllinoia,  B.  384 ;  Ante,  ^  630,  note 
(S).  Mr.  Sugden,  in  a  vary  late  edition  of  hia  work  on  Vendors  and 
FnTchaaera,  ch.  18,  p.  703,  763,  (1826,)  maintaina,  thai  the  auihoriilea  In 
faTOT  of  the  Bofficiencj  of  the  plea  againat  a  legal  title  preponderate ;  and 
that,  iherefDie,  we  may  tenture  lo  aaaert,  that  it  will  protect  Ihe  pur- 
chaser against  a  legal,  as  well  as  against  an  equitable  claim.  On  the 
other  hand,  Mr.  Beames,  Mr.  Belt,  and  Mr.  Roper  mainiain  ihe  opposita 
docliine.  Beam.  PI.  Eq.  334,  345  ;  3  Bio.  Ch.  R.  364,  Beli'a  note  (t)  ; 
1  Roper  on  Husband  and  Wife,  446,  447.  See  also  Medlicolt  o.  O'Doa- 
netl,  I  Ball  &  Beatt.  171  ;  Miiford,  PI.  Eq.  374,  by  Jeremy,  and  note  ((J); 
3  Fonbl.  £q.  B.  2,  ch.  6,  \  S,  note  (A)  ;  1  Fonbl.  Eq.  B.  I,  ch.  4,  ^  35, 
and  note.  In  a  case  of  such  conflict  of  learned  opinions,  a  ooiDinentalor's 
duly  is  best  performed  by  leafing  the  authoriiiee  for  the  reader's  own 
judgment.  See  Faifa  on  Dower,  ch.  15,  p.  337,  338,  and  the  Bepotier's 
note  to  1  Ruaa.  &  Mylae,  389,  u. 

■It,  JUB. —  VOL.  I.  01 
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occur  in  regard  to  dower,  in  which  the  aid  of  a  Court 
of  Equity  is  wanted,  tfaaa  in  Englaud,  from  the  greater 
siiDplicity  of  our  titles,  and  the  rareness  of  family  settle- 
ments, and  the  general  distribution  of  property  among 
all  the  descendants,  in  equal  or  in  nearly  equal  propor- 
tions. Still,  however,  cases  do  occur,  in  which  a  resort 
to  Equity  is  found  to  be  highly  convenient,  and  some- 
times  indispensable.  Thus,  for  instance,  if  the  lands, 
of  which  dower  is  sought,  are  undivided,  the  husband 
being  a  tenant  in  common,  and  a  partition,  or  an 
account,  or  a  discovery,  is  necessary,  the  remedy  in 
Equity  is  peculiarly  appropriate  and  easy.*  So,  where 
the  lands  are  in  the  hands  of  various  purchasers;  or 
their  relative  values  are  not  easily  ascertainable ;  as, 
for  instance,  if  they  have  become  the  site  of  a  flourishing 
manufacturiog  establishment;  or  if  the  right  is  affected 
with  numerous  or  conflicting  equities ;  [as  where  mort- 
gages exist,  in  which  the  widow  has  released  dower] '  in 
such  cases  the  jurisdiction  of  a  Court  of  Equity  is,  per- 
haps, the  only  adequate  remedy.' 


1  Herbert  K.  Wren,  7  Crinch,  STO,  376. 

a  Gibton  e.  Cichore,  5  Pick.  140 ;  Mestiiet  v.  Wright,  16  Pick.  161 ; 
Smith  c.  Eutti*,  7  Greenl.  R.  {Bennetl's  Ed.)  41. 

3  Powell  V.  Mon»n  Mftnafacturiog  Company,  3  Mason,  317  ;  Id.  459; 
Sw»ine  v.  Perriae,  ft  Johmi.  Ch.  R.  483 )  Badgle;  v.  Biuce,  4  Paige,  Cfa. 
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CHAPTER  Xni. 

HUtSHAUIIia  OF  SECUBITIES. 

§  633.  Another  bead  of  concurreot  jurisdiction,  io 
Courts  of  Equity,  is  that  of  Mabshallinq  Secobities.' 
We  have  already  had  occasion,  ia  auother  place,  to  coo- 
sider  the  topic  of  marshalliDg  assets  in  cases  of  admi- 
nistration, to  which  the  present  bears  a  very  close  analo- 
gy;  and' also  the  doctrine  of  apportionment  and  contri- 
bution between  sureties,  to  which  it  also  has  a  near  re- 
lation. The  general  principle  is,  that,  if  one  party  has 
a  lien  on,  or  interest  in,  two  funds,  for  &  debt,  and  another 
party  has  a  lien  on,  or  interest  in  one  only  of  the  funds,  for 
another  debt,  the  latter  has  a  right  in  Equity  to  compel 
the  former  to  resort  to  the  other  fund,  in  the  first  instance, 
for  satisfaction,  if  that  course  is  necessary  for  the  satis- 
faction of  the  claims  of  both  parties,^  whenever  it  will 


1  See  Aldricb  v.  Cooper,  8  Ves.  394  ;  2  White  3i  Tudot'a  Eq.  Lead. 
Cisee,  4fi,  and  notes  ;  Eden  on  InjuDCt.  ch.  2,  p.  38,  3S,  40 ;  Ante,  ^  490, 
S58,  559,  5G0 ;  Post,  ^  BBS. 

3  Lino;  V.  Dake  of  Athol,  3  Aik.  446 ;  Aldrich  v.  Cooper,  8  Ves. 
38B,  395,  398 ;  Ex  parte  Kendall,  17  Vei.  520 ;  Trimmer  v.  Bajne,  9 
Ves.  S09  ;  Cheesebotough  e.  Millard,  1  Johns.  Ch.  413 ;  Arerall  v.  Wade, 
Lloyd  &  Goold,  R.  352  ;  Gwy nne«.  £dward«,  2  Rusb.  R.  289 ;  Cradock 
V.  Piper,  15  Sica.  301  ;  Air orney General  v.  Tyndall,  Ambler,  R.  614  ; 
Solb;  t>.  Selby,  4  Rum.  336,  341;  Trimmer,  v.  Bayne,  9  Ves.  209; 
Greenwood  v.  Taylor,  1  Ross.  &  Myloe,  185  ;  2  Fonbl.  Eq.  B.  3,  ch.  2, 
^  e ;  Ante,  ^  557,  558,  659,  560  ;  Poat,  ^  643 ;  Wiggjn  n.  Doir,  S  Sum- 
oer,  B.  410,4U. 
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not  trench  upon  the  rights,  or  operate  to  the  prejudice, 
of  the  party  entitled  to  the  double  fund.  Thus,  a  mortr 
gngee,  who  has  two  funds,  as  against  the  other  specialty 
creditors,  who  have  bat  one  fund,  will,  in  the  case  of  the 
death  of  the  mortgagor  and  the  administration  of  his 
assets,  be  compelled  to  resort  first  to  the  mortgage  secu- 
rity ;  and  will  be  allowed  to  claim  against  the  common 
fund  only  what  the  mortgage,  on  a  salvconsented  to  by 
him,  is  deficient  to  pay.^  So,  if  A.  has  a  mortgage 
upon  two  different  estates  for  the  eame  debt^  and  B.  has 
a  mortgage  upon  ono  only  of  the  estates  for  another 
debt,  B.  baa  a  right  to  throw  A.,  in  the  first  instance, 
for  satisfaction  upon  the  security,  which  he,  B.,  cannot 
touch,  at  least,  where  it  will  not  prejudice  A.'8  rights, 
or  improperly  control  his  remedies'  The  reason  is 
obvious,  and  has  been  already  stated ;  for  by  compelling 

A,  under  such  circumstances,  to  take  satisfaction  out  of 
one  of  the  funds,  no  injustice  is  done  to  him  in  point  of 
security  or  payment    But  it  is  the  only  way  by  which 

B.  can  receive  payment  And  natural  justice  requires, 
that  one  man  should  not  bo  permitted,  from  wantonness, 
or  caprice,  or  rashness,  to  do  an  injury  to  another.'    In 


1  Greenwood  tp.  Taylor,  1  Row.  &  Mjine,  185,  187. 

9  Ibid. ;  Ante,  ^  499,  558,  550,  560  ;  Barnes  d.  Backster,  1  Younge  ft 
Coll.  New.  R.  401;  The  York  &  Jersey  Sieim  Sic.  Company  o. 
Assocktes  of  the  Jeiae;  Coinpiny,  Hopkins,  Ch.  R.  460  ;  Posl,  ^  643  ; 
Coniad  v.  Harrison,  3  Leigh,  R.  S32. 

B  Lord  Cbancellor  Sugden,  in  AtotsII  t>.  Wade,  (Lloyd  &  Goold's 
Bep.  35),)  expressed  an  opinion  which  may  be  Ihoaght  to  imply  a  doubt, 
whether  the  doctrine  did  apply  to  the  case  of  two  mortgages.  His  lan- 
guage was :  "  The  general  doeltine  is  this.  Where  one  creditor  has  a 
demand  against  two  estates,  and  another  a  demand  against  one  only,  the 
latter  is  entitled  to  throw  the  former  on  the  fund  that  is  Dot  common  to 
both.  This  ia  a  narrow  doctrine,  and  cannot  generally  be  enforced  Bgainsl 
an  iueumbrancer,  who  is  a  morlgagee.  Whatotet  may  be  the  Equity  of 
the  cieditoi  with  only  one  aecutity,  the  morlgagee  of  both  estates  hu  a 
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short,  we  may  hero  apply  the  commoii  civil  maxim.  Sic 


right  to  compel  the  debtor  to  redeera,  or  he  maj  forecloie."  On  the  other 
hand,  Lord  Hsrdnicke,  in  Lanoy  o.  The  Duke  of  Athol,  9  Aik.  R.  448, 
nid  :  "Sappoae  a  peraoo,  who  hu  tno  real  esuiee,  mortgagea  both  to 
one  perBon,&Dd  afteiwuds  only  ooe  estale  to  a  Mcond  mortgagee,  who 
bad  no  notice  of  the  first ;  the  Court,  in  order  to  relieve  the  second  mort- 
gagee, haie  directed  the  first  to  take  hia  satiaractioQ  out  or  that  eatate 
only  which  ia  not  in  mortgage  to  the  aecond  morlgagce,  if  that  ia  auffi- 
eienl  to  aatiafy  the  first  mortgage,  in  order  to  make  room  for  the  aecund 
mortgagee,  even  though  the  eaiaiea  descended  to  two  difierent  peraons." 
See  also  In  re  Cornwall,  9  C.  &  L.  131 ;  S.  C.  3  Dm.  &  War.  173. 
Lord  Eldon,  in  Aldtieb  «.  Coeper,  8  Vea.  368,  naed  language  leading  to 
the  aame  eoncluaioD  ag  that  of  Lord  Haidwicke.  He  said ;  "  Suppoae 
there  was  no  freehold  eatate,  hut  there  was  a  copyhold  estate ;  which  the 
owner  had  aubjeoled  to  a  mortgage ;  and  died.  It  is  clear,  the  morigagee 
baring  two  funds  might,  if  he  pleaaed,  reaort  to  the  copyhold  estate.  But 
would  this  Court  compel  him  to  reaort  to  iti  If  ao,  the  Court  marahala 
by  the  necessary  consequence  of  ita  act.  If  the  Coon  would  not  cooapel 
him,  is  it  not  clear  that  it  is  purely  matter  of  his  will,  whether  the  simple 
cootract  creditors  shall  be  paid,  or  not  t  That,  at  least,  contradicts  all  the 
aotboritiea,  that,  if  a  party  has  two  funds,  (not  applying  now  to  asseia  par- 
ticularly,) a  person  having  an  interest  in  oae  only  has  a  right  in  Equity  to 
compel  the  former  to  resort  to  the  other,  if  that  ia  neceaaary  fur  the  aatis- 
faelion  of  both.  I  never  ondetatood,  that  if  A.  has  two  mortgages,  and 
B.  has  one,  the  right  of  B.  to  throw  A.  opon  the  aecarity  which  B.  cbd- 
not  touch,  depCDds  upon  the  circomslance,  whether  it  is  a  freehold  or  a 
copyhold  mortgage.  It  does  not  depend  upon  asaeis  only  ;  a  apeciea  of 
matalialling  being  applied  in  other  eases  ;  though  technically,  we  do  not 
'  apply  that  term  eacept  to  assets.  So,  where  in  bankruptcy,  the  Crowo 
by  extent  laying  hold  of  all  the  property,  even  against  creditors,  the 
Crown  has  been  confined  to  such  property  as  would  leave  the  securiiieaof 
iocambtancea  efiectoal.  So,  in  the  case  of  the  snrety,  it  ia  not  by  the 
force  of  ibe  contract ;  hot  that  Equity,  upon  which  it  is  considered  against 
conscience,  that  the  holder  of  the  seouriiiea  should  use  them  to  the  preju- 
dice of  the  surety ;  and  therefore  there  is  nothing  bard  in  the  act  of  the 
Court,  placing  the  aurety  exactly  in  the  aituation  of  the  creditor.  So,  a 
sorely  may  have  the  benefit  of  a  morlgage  of  a  copyhold  estate,  ezaolljr 
as  of  freehold.  It  is  very  difficult  to  leconcile  this  with  ibe  principle  of 
all  those  eaaee  between  living  peraons."  And  again  ;  "  Suppoae  another 
case  ;  two  estatea  mortgaged  to  A. ;  and  one  of  them  mortgaged  to  B, 
Be  baa  no  claim  under  the  deed,  npon  the  other  estate.  It  may  be  so 
eonsttueted,  that  he  conld  not  afleot  that  estate  after  the  death  of  the 
moTtgagoi.    Sat  it  ia  the  ordinary  ease  to  say,  a  peraon,  having  two 
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utere  iuo,  vi  non  aHeman  ladas  ;  and,  Btill  more  emphati- 


fands,  shall  Dot  by  hU  dection  diaappoiDl  the  pnty  haTin;  only  one  fund ; 
and  Eqaily,  to  tatisfj  both,  will  ihrow  him  who  haa  two  funds,  npon  Ihat 
which  on  be  efiected  by  bin  onlj  ;  to  the  intent  that  the  only  fund,  to 
which  the  other  has  bccbbs,  may  remain  clear  to  him.  This  baa  been 
oarrieJ  to  a  g'real  eitent  in  bankruptcy  ;  for  a  mortgage,  nhose  iutercst 
in  the  calalo  waa  affected  by  an  extent  of  the  Crown,  has  found  his  way, 
even  in  a  qucarioo  with  the  general  creditors,  to  his  relief;  that  be  was 
held  entitled  to  stand  in  the  plus  of  the  Crown  aa  to  those  aeeariiies, 
which  he  coold  not  aSect^ier  directum,  because  the  Ciown  affected  those 
in  pledge  to  him.  Another  ease  may  be  pnt ;  that  a  man  died,  having  no 
fund  but  a  freehold  and  a  copyhold  estate ;  that  they  were  hotb  compre- 
hended in  a  mortgage  to  A. ;  and  the  freehold  eatata  only  was  mortgaged 
to  B.  1  and  that  B.  was  not  only  a  mortgages  of  the  freehold  estate,  bat 
also  a  specialty  creditor  by  a  covenant  or  a  bond.  In  that  case  as  well  as 
in  this,  it  might  he  said,  the  mortgagee  of  holh  estates  might,  if  ha 
ihoaght  proper,  apply  lo  the  freehold  eatate,  and  exhaust  the  whole  value 
of  it.  The  other  would  then  stand  aa  a  naked  specialty  creditor;  the 
fund  being  taken  ont  of  his  reach ;  and  there  is  no  doubt,  that,  being  both 
a  specialty  creditor  and  a  mortgagee  of  the  freehold  eatate,  but  not  having 
any  claim  as  a  mortgagee  upon  the  copyhold  estate,  the  same  arrange- 
ment would  take  place,  that  he  in  Eqnity  shall  throw  the  prior  incum- 
brancer upon  the  estate  to  which  the  other  has  no  resort."  Mr.  Powell, 
in  hia  Treatise  on  Mortgagee,  (1  Powell  on  Mortg.  943,  and  Coventry  & 
Band's  notes,  Id.  1014,)  and  Mr.  Fonblanque  (3  Fonbl.  Eq.B.  3,  ch.  S, 
^  0,  note  t],  seem  to  have  taken  the  aame  view.  It  may  perhaps  be  true, 
that  the  doctrine  propounded  by  Lord  Chancellor  Sugden,  was  intended  lo 
be  applied  only  to  cases  where  there  could  be  a  sale  of  the  moilgaged 
property,  either  by  the  original  contract,  or  by  a  decrea  of  a  Court  of 
Equity,  in  tha  eiercise  of  its  appropriate  juiiadietion ;  and  not  to  reach 
cases,  where,  as  in  England,  the  mortgagee  had  a  right  to,  and  might 
insist  upon  a  foreclosure  (Post,  3  Story,  Eq.  Jurispr.  ^  10S6).  But  aach 
a  qualification  of  the  doctrine  is  not  intimated,  as  &i  is  I  have  seen, 
except  in  the  case  befoia  Lord  Chancellor  Sugden.  In  the  late  case  of 
Barnes  t>.  Riekster,  (1  Younge  &  Coll.  New  Bep.  401,  403,]  Mr.  Vice- 
Chancellor  Bruce  seems  to  have  thought  the  doctrine  of  Mr.  Sugden  lo 
be  applicable  to  the  case,  where,  after  the  Erst  mortgage  of  two  eslalea, 
there  are  distinct  mortgagea  to  different  persons  of  each  estate  mortgaged 
to  Ibe  first  mortgagee ;  and  that,  as  between  these  last  conflicting  incum- 
brancers. Courts  of  E!quity  will  not  marshal  the  estates,  but  merely  appor- 
tion the  first  charge  between  the  two  ealatea.  It  may  be  thought  that  a 
Court  of  Equity  would  be  going  too  far  by  interfering  with  the  creditor's 
right  of  foieclosDre ;  and  that  it  would  be  sufficient  to  give  the  second 
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cally,  the  Christian  maxim,  "  Do  unto  others  as  you 
would  they  should  do  unto  you." ' 


mortgagee  a  Tight  to  redeem  the  first  mortji&ge.  Id  America  there  haa 
hiiherio  been  no  difficulty  on  the  part  of  out  Conrts  of  Equity,  to  gWe 
full  effect  lo  the  doctrine  of  Lurd  Hardwicke,  in  the  case  of  two  funds, 
and  two  eucceuiTe  mortgages.  Instead  of  a  foreclosure,  the  usual  course 
is  Co  decree  a  sale,  as  it  is  in  Ireland  ;  so  that  the  main  difficulty,  in  nac- 
rawing  the  riglila  of  the  first  mortgagee,  is  aroided.  See  Cheeseborongh 
v.  Millard,  1  Johns.  Ch.  R.  413;  Stevens  u.  Cooper,  I  Johns.  Ch.R. 425; 
EvatlBon  V.  Booth,  19  Juhns.  R.  486  ;  Hayes  v.  Ward,  4  Johns.  Ch.  R. 
133  ;  Campbell  n.  Macomb,  4  Johns.  Ch.  R.  531 ;  Conrad  v.  Hattison,  3 
Leigh,  R.  533  )  1  Powell  on  Mori.  343,  and  notes  by  Corentry  &  Rand. 
But,  at  all  events,  it  is  very  certain,  that  wherever  a  creditor,  by  his  eleo- 
tion  to  lake  one  of  two  funds,  to  which  atone  another  creditor  has  the 
right  to  resort,  deprives  the  latter  of  his  claim  to  that  fund,  he  nill  be 
permitted  in  Equity  to  stand  in  the  place  of  that  creditor  in  regard  to  the 
other  fund.  In  Aidrich  t>.  Cooper,  8  Vea.  396,  Lord  Eldou  referred  to 
many  cases  of  this  sort,  and ,  among  oilier  things,  said :  "  The  cases,  with 
respect  to  creditors  and  other  classes  of  claimants,  go  exactly  the  same 
length.  In  the  cases  of  legatees  against  assets  descended,  a  legatee  has 
not  so  strong  a  claim  to  this  species  of  Equity  as  a  creditor.  But  the 
mere  bounty  of  the  tealator  enables  the  legatee  to  call  for  this  species  of 
marshalling;  that,  if  those  creditors,  having  a  right  to  go  to  the  real 
estate  descended,  wilt  go  to  the  personal  estate,  the  choice  of  the  credit- 
ors shall  not  determine  whether  the  legatees  shall  be  paid,  or  not.  That, 
in  some  measure,  is  upon  the  doctrine  of  assets  ;  but  with  relation  to  the 
fact  of  a  diiuble  fund.  Both  are  in  law  liable  to  the  creditors ;  and  there- 
fore, by  making  the  option  to  go  against  the  one,  they  shall  not  disappoint 
another  person,  who  the  tcsiator  intended  should  be  satisfied.  That  Is  not 
so  strong,  as  where  it  is  not  bounty,  but  the  party  has  by  his  own  act,  in 
his  life,  made  liable  to  the  whole  of  the  debt  a  copyhold  estate,  not  in  law 
liable;  and  who,  having  also  a  freehold  estate,  must  be  understood  to 
mean,  that  the  freehold  estate  shall  he  Ikble  according  to  law,  to  his  spe-  . 
eialty  debts.  The  case  is  exactly  the  same  with  reference  to  the  distinc- 
tion taken,  that  where  land^re  specifically  devised,  the  legatees  shall  not 
aland  in  the  place  of  the  credilois  against  the  devisees  ;  for  that  is  upon 
the  Bopposilion,  that  there  is  in  the  will  ae  strong  an  inclination  of  the 
testator  in  favor  of  a  speotGo  devisee  as  a  pecuniary  legatee  ;  and  there- 

^  See  Cheeseborongh  v.  Millard,  1  Johns.  Ch.  R.  413;  Evertson  u. 
Booth,  IS  Johns.  K  4B6 ;  Hayes  v.  Ward,  4  Johns.  Ch.  R.  133 ;  Wiggin 
V.  Dotr,  3  Samner,  R.  410. 
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§  634.  The  same  principle  applies  to  one  judgment 
creditor,  who  has  a  right  to  go  upon  two  funds,  and 
another  judgment  creditor,  who  has  a  right  upon  one 
only  of  them,  both  helonging  to  the  same  debtor.  The 
former  may  be  compelled  to  apply  first  to  the  fund 
which  cannot  be  reached  by  the  second  judgment;  so 
that  both  judgments  may  be  satisfied.'  But  if  the  first 
creditor  has  a  judgment  against  A.  and  B.,  and  the  se- 
cond against  B.  only ;  and  it  does  not  appear  whether 


fore,  tbete  shall  be  no  Enarah&lling.  But  if,  though  spBcificiUj  dsTJaed, 
the  land  is  made  subject  to  all  debts,  th&i  distingaiahes  the  ease ;  for  there 
is  a  double  fund  ;  and  as,  by  that  deootatioQ  of  intenUoD,  the  creditor  has 
a  double  fund,  the  land  demised  and  the  petsoual  estate,  he  shall  not  dis- 
■ppoiot  the  legatee.  The  ease  is  also  the  same  irhere,  instead  of  the 
case  of  a  mere  specialty  creditor,  the  land  speeilicallr  devised  is  subject  lo 
a  mortgage  b;  the  testator  ;  as  in  Lutkins  v.  Leigh ;  there  he  sltall  not 
disappoiot  ihe  legatee.  So  the  case  of  paraphernalia  is  rery  strong  for 
this  proposilioa  ;  that  wherever  there  is  a  double  fund,  though  this  CoDCt 
will  not  reslraia  the  parly,  yet  he  shall  not  so  operate  his  payment  as  to 
disappoint  anothsr  claim,  whether  arising  by  the  lav,  or  by  the  act  of  the 
testator."  Ante,  ^  558,  559,  SCO  to  578.  See  also  the  Reporter's  uoie 
to  ATcrall  d.  Wade,  Lloyd  &  Goold,  Rep.  S64,  and  especially  p.  S68, 
-  where  they  say  ;  "  The  general  principle  of  maiahalling  is,  that  where 
one  claimant  hae  two  fuuds  to  resort  to,  and  another  only  one,  the  Cooit 
will  either  compel  the  person  having  the  double  security,  to  resort  to  that 
fand  not  liable  to  the  demand  of  the  other  (citing  3  Atk.  146,  8  Ves.  3!ll, 
305,  and  1  Russ.  it  Mylne,  187}  ;  or,  if  aalisfaction  has  been  already 
obtained  by  him  who  has  the  double  eecnrity,  out  of  the  fund  to  which 
alone  the  otbet  can  resort,  the  Court  will  allow  the  latter  claimant  ID  stand 
in  the  place  of  the  former  pro  lanto."  See  the  note  to  Clifton  v.  Burt, 
(by  Coz,)  1  P.  Will.  679,  where  the  principal  authoriliea  are  collected. 
Ante,  ^  561,  note  (5.) 

1  Don  V.  Shaw,  4  Johns.  Ch.  R.  17 ;  Averall  v.  Wade,  Lloyd  &-GoDtd, 
R.  253.  In  this  last  case.  Lord  Chancellor  Sagden  decided,  that  where  a 
patty,  seised  of  several  estates,  and  indebted  by  judgment,  settled  one  of 
the  eatates  for  a  valuable  consideration,  with  a  covenant  against  incum- 
brances, and  sabsequently  acknowledged  other  judgments,  the  prior  judg- 
ments should  be  thrown  altogether  opon  the  unsettled  estates,  and  tnt 
the  subseqaent  judgment' cieditots  had  do  right  to  make  the  settled  estate 
contrihaie. 
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A.  or  B.  ought  to  pay  the  debt  due  to  the  first  creditor ; 
nor  whether  any  eqnitable  right  exists  iD  B.  to  have  the 
debt  charged  on  A.  alone;  In  such  a  case,  Equity  will 
not  compel  the  creditor  first  to  take  the  land  of  A.  in 
satisfaction ;  for  it  is  not  (as  we  shall  presently  and  more 
fully  see)  a  case  of  different  debts  and  securities  against 
one  common  debtor.' 

5  634  a.  Another  case  may  easily  be  put,  to  illustrate 
the  general  doctrine,  and  the  exceptions  to  it.  Suppose 
the  mortgagor  to  mortgage  two  estates  to  the  mortgagee, 
and  afterwards  he  should  mortgage  one  of  the  estates  to 
B.,  and  the  other  to  C,  by  distinct  mortgages,  and  B. 
and  C.  should  each  have  knowledge  of  the  first  mort- 
gage, and  C.  should  also  have  notice  of  B.'s  mortg.ige  at 
the  time  of  taking  his  own ;  and  the  mortgaged  estates 
should  finally  turn  out  not  to  be  sufficient  to  pay  all 
the  three  mortgages;  in  such  a  case,  it  would  seem,  that 

B.  would  not  have  any  right  to  have  the  estates  mar- 
shalled, BO  as  to  throw  the  whole  charge  upon  the  estate 
mortgaged  to  C,  for  he  has  no  superior  equity  to  C, 
and,  therefore,  the  charge  of  the  first  mortgage  ought  to 
be  ratably  apportioned  between  B.  and  C.^  But  this 
must  be  propounded  as  open  to  some  doubt,  as  there  is 
a  confiict  in  the  authorities.^ 


1  Doit  v.  Shaw,  4  JohoH.  Ch.  R.  17;  Fosl,  ^  613,  613.  See  A;ers  tr. 
Hosted,  15  Conn.  504 ;  King  v.  McTicker,  3  Sandf.  Ch.  R.  193. 

3  Barnes  v.  Racksler,  1  Younge  &  ColJ.  New  B.  401.  [See  Bngdeo 
0.  Bignold,  a  Yoniige  &  Cell.  C.  C.  377  ;  Bowker  v.  Bull,  I  Eng.  Law 
&  Eq.  R.  136.  In  the  lost  case  a  principal  and  euretj  haTing  joined  in  a 
mortgage  of  land  and  bonds,  containing  powers  of  sale,  and  a  proviso, 
thai  between  the  principal  sod  anietf,  the  principal  and  the  land  should  he 
primarily  liable  for  the  debt,  the  principal  afteiwsrds  soain  mortgaged  the 
same  land  and  bonds,  without  the  surety's  knowledge,  to  secure  a  Tarther 
advance.  The  surety  was  allowed  to  redeem,  on  payment  of  onl;  the 
first  sum.     See  also  Hi^gins  v.  Frankis,  10  Jut.  3SS.] 

3  Post,  ^  1233  a  ;  Barnes  if.  Rackstet,  1  Younge  &  V<Al.  N.  R.  401 ; 
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§  635.  It  is  not  improbable,  that  this  doctrine  of  mar- 
shalling securities  or  funds,  which,  under  another  form, 
had  its  existence  in  the  Roman  Law,  and  was  therein 
called  subrogation,  or  substitution,  was  derived  into  the 
jurisprudence  of  Equity  from  that  source,  as  it  might 
well  be,  since  it  is  a  doctrine  belonging  to  an  age  of 
enlightened  policy,  and  refined,  although  natural  justice. 
In  the  Roman  Law,  [as  we  have  already  seen,)  a  surety 
upon  a  bond  or  security,  paying  it  to  the  creditor,  was 
entitled  to  a  cession  of  the  debt,  and  a  subrogation  or 
substitution  to  all  the  rights  and  actions  of  the  creditor 
against  the  debtor ;  and  the  security  was  treated,  as 
between  the  surety  and  the  debtor,  as  still  subsisting 
and  unextinguished.'  And  where  one  creditor  had  any 
hypothecation  or  privilege  upon  property,  as  security 
for  a  debt>  and  another  creditor  had  a  like  subsequent 
security  upon  the  same  property  for  another  debt ;  there, 
the  latter,  upon  payment  of  the  prior  debt  to  the  prior 
creditor,  was  entitled  to  a  cession  of  the  property,  and 
to  a  subrogation  to  aU  the  rights  and  actions  of  the  same 
creditor  for  that  debt  So  the  doctrine  is  laid  down  in 
the  Digest  Plane,  cum  tcrtixig  creditor  primum  de  sua 
pecunia  dimisUy  in  locum  g'ua  svisiitmtur  in  ea  quantiiate) 
guam  superiori  exsohit? 

§  636.  We  here  see  the  original  elements,  from  which 


Goveraenr  v.  L;nch,  2  Paiga,  E.  300  ;  Skeel  v.  Sprakei,  8  PaiKe,  B. 
183  ;  Psttj  o.  Pmm,  8  Paige,  R.  S77  ;  Schrjver  v.  Teller,  9  Puige,  R. 
173. 

>  PoUiiei  OD  Oblig.  bj  Ersoa.  n.  275,  S80,  281 ;  Id.  n.  428,  420,  430 ; 
Id.  n.  656,  557,  558,  559  (n.  591,  51)2,  593,  591,  of  the  French  editions)  ; 
1  Domsl,  Civ.  Law,  B.  3,  tit.  1,  ^  6,  per  toi.  p.  377,  378,  3T9  ;  3  Voet, 
«d  Pand.  Lib.  46,  tit.  1,  ^  27,  28,  S9,  30 ;  Aate,  (j  494,  499,  500. 

s  Dig.  lib.  SO,  tit.  4, 1.  16,17,1.  11,^4,1.  13,^9.  See  also  1  Domat, 
B.  3,  tit.  1,  (  6,  ait.  2,  3,  4,  6,  7,  8;  Ante,  ^  500,  fiOl. 
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our  present  system  of  equitable  relief  is,  or  at  least, 
might  have  been,  derived.  The  principal  difference 
between  the  Uoman  system  and  ours  is,  that  our  Courts 
of  Equity  arrive  directly  at  the  same  result,  by  compel- 
ling the  first  creditor  to  resort  to  the  fund,  over  which 
he  has  a  complete  control,  for  satisfaction  of  his  debt ; 
and  the  Roman  system  substituted  the  second  creditor  to 
the  rights  of  the  first,  by  a  cession  thereof  upon  his  pay- 
ment of  the  debt.  It  is  true,  that  the  case  of  a  double 
fund  is  not  put  in  the  text  of  the  Civil  Law ;  but  it  is 
an  irresistible  inference  from  the  principles  upon  which 
it  is  founded.^ 


1  See  Pathier  an  Oblig.  by  Erans,  n.  5S0,  521,  532,  (n,  555,  660,  657, 
of  the  French  ediiions,)  B. ;  Hajea  e.  Ward,  4  Johns.  Ch.  R.  130  to  133  ; 
CheeMborough  v.  Millatd,  1  Johns.  Ch.  R.  414.  —  There  ue  Ihree  texU 
of  the  Civil  Law  pointing  tA  cases  uf  hypolhecalione  or  mottgagGg,  whicli 
besT  upoD  the  subject.  In  the  Code  it  is  said  :  Nuh  omnino  aaccedunt  ia 
locam  hypothecatii  crediterii  hi,  quoium  pecunia  ad  crediiorem  iranait. 
Hoc  enim  tunc  observatur  ;  cum  is,  qui  [lecuniara  poetea  datisub  hoc  pacts 
credit,  ul  idem  pignus  ci  obligetur,el  in  locum  ejua  luccedat.  Quod  cum 
in  persona  lua  factum  non  ail  ( judicBlam  eat  enim  le  pignora  non  accep- 
iese,)  fusita  pulas  libi  auxilio  opua  esee  Constitutionis  oostrie  ad  earn  rem 
peitinenlis.  And  again  ;  Si  polioiea  credilores  pecunia  lua  dimissi  sunt, 
quibusobligala  fuit  posaeasio,  quam  emisae  te  dicis,  ilai  at  pretium  perre- 
niret  ad  eusdem  priores  credilores,  in  jus  eorunt  euccessisti ;  et  conlra  eos, 
qui  inferioiea  illia  fuerunt,  juata  defenaione  te  lueri  palea.  And  again  : 
Si  prior  Respublica  conttazii,  fundusqiie  ei  est  obligatua,  libi  secnntlo  cre- 
ditori  offurenii  peouniam  potesias  est,  ut  auecedas  eiiam  in  jus  Reipublica;. 
Cod.  Lib.  B,  tit.  19,  1.  1,  3,  4.  Poibier  baa  expounded  the  sense  of  these 
passages  with  admirable  cleamesa.  Puthier  on  Oblig.  by  Evans,  n.  621, 
B.  (3)  (n.  55Q  of  the  French  editions.)  Domat,  B.  3,  lit.  1,  ^  S,  art.  6, 
says:  "Although  the  credilor  who  bass  mortgage,  whether  general  01 
special,  may  exerciae  hie  right  on  all  lands  aod  tenements  that  are  subject 
to  the  mortgage,  and  even  on  those  which  are  in  poasession  of  third  per- 
sons  ;  yet  it  seems  agreeable  to  Equity,  that  if  he  can  hope  to  recover 
payment  uf  his  debt  out  uf  the  other  efTecIa,  which  remain  of  the  debtor, 
he  should  nut  begin  with  troubling  ihe  third  poEsesBor,  even  although  his 
mortgage  were  special  ;  bat  that,  before  he  molests  (he  third  possessor, 
and  gives  occasion  to  the  consequences  of  having  recourse  against  the 
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§  637.  Lord  Kaimes  has  put  the  very  case,  as  founded 
in  a  clear  and  indiaputahle  principle  of  natural  equity. 
After  having  adverted  to  the  cases  of  sureties  {^^vz- 
sores,)  and  correi  debendiy  (debtors  bound  joiotly  and  sever- 
ally to  the  same  creditor;)^  he  proceeds  to  state :  "Another 
connection,  of  the  same  nature  Trith  the  former,  is  that 
between  one  creditor,  who  is  iofeft  in  two  different  tene- 
ments for  his  security,  and  another  creditor,  who  hath 
an  infeftmont  on  one  of  the  tenements  of  a  later  date. 
Here  the  two  creditors  are  connected,  by  having  the 
same  debtor,  and  a  security  upon  the  same  subject. 
Hence  it  follows,  as  in  the  former  case,  that  if  it  be  the 
will  of  the  preferable  creditor  to  draw  his  whole  payment 
out  of  that  subject,  in  which  the  other  creditor  is  infefl, 
the  latter,  for  his  relief,  is  entitled  to  have  the  prefera- 
ble security  assigned  to  him;  which  can  be  done  upon 
the  construction  above  mentioned.  For  the  sum  recov- 
ered by  the  preferable  creditor  out  of  the  subject  on 
which  the  other  creditor  is  also  infeft,  is  justly  under- 
stood to  be  advanced  by  the  latter,  being  a  sum  which 
he  was  entitled  to,  and  must  have  drawn,  had  not  the 
preferable  creditor  intervened ;  and  this  sum  is  held  to 
be  purchase-money  of  the  conveyance.  This  construc- 
tion, preserving  the  preferable  debt  entire  in  the  person 
of  the  second  creditor,  entitles  him  to  draw  payment  of 
that  debt  out  of  the  other  tenement  By  this  equitable 
construction,  matters  are  restored  to  the  same  state,  as  if 
the  first  creditor  had  drawn  his  payment  out  of  the  se- 
parate subject,  leaving  the  other  entire,  for  payment  of 


debtor,  he  oogbl  to  disciiM  (he  «lher  efTecu  reniuning  in  ihe  debtor's 
possession."     See  also  Domai'i  Dole,  ibid.,  and  Cod.  Lib.  8,  tit.  H,  1. 2  ; 
Ante,  ^  494,  notes  (I)  sod  (S). 
<  Ersk.  InatiL  B.  3,  Ut.  3,  ^  74. 
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the  second  creditor.  Utility  also  concurs  to  support  this 
equitable  claim." ' 

§  638.  But  the  interposition  of  Courte  of  Equity  is  not 
confined  to  cases  stricUy  of  two  funds,  and  of  diiferent 
mortgagees ;  for  it  will  be  applied,  (as  we  have  seen,)  in 
favor  of  sureties,  where  the  creditor  has  collateral  secu- 
rities or  pledges  for  his  debt.'  In  such  cases,  the  Court 
will  place  the  surety  exactly  in  the  situation  of  the  cre- 
ditor, as  to  such  securities  or  pledges,  whenever  he  is 
called  upon  to  pay  the  debt;  for  it  would  he  against 
conscience,  that  the  creditor  should  use  the  securities  or 
pledges  to  the  prejudice  of  the  sureties,  or  refuse  to  theui 
the  benefit  thereof,  in  aid  of  their  own  responsibility.* 
And,  on  the  other  hand,  if  a  principal  has  given  any 
securities  or  other  pledges  te  his  surety,  the  creditor  is 
entitled  to  all  the  benefit  of  such  securities  or  pledges 
in  the  bands  of  the  surety,  to  be  applied  in  payment  of 
.  his  debt.* 

5  639.  Courts  of  Equity  do  not  stop  here.  If  the 
debt  is  due,  and  the  creditor  does  not  choose  to  call 
upon  the  debtor  for  payment,  the  surety  may  come  into 
Equity  by  a  bill  against  the  creditor  and  the  debtor. 


1  1  Kaimes,  Equitj,  B.  I,  Pi.  1,  ch.  3,  ^  1,  p.  133,  123. 

9  Com.  Dig.  Chancer;,  4  D.  6  ;  Stilling  n.  ForresleT,  3  Bligh,  R.  SSO, 
591 ;  Ante,  ^  337, 41)9,  603. 

3  Aldiich  V.  Cuoper,  8  Ves.  383,  389.  See  GaiDcnon  v.  Stone,  1  Th. 
339  ;  Cheeaeborough  v.  Millard,  1  John*.  Ch.  R.  413  ;  H&jet  t>.  Ward,  4 
Johni.  Ch.  R.  130,  131,  133;  Claaen  v.  Morris,  10  John*.  E.  524,  539! 
Stevens  v.  Cooper,  1  Johns.  Cli.  R.  430,  431;  RobinsoD  v.  Wilson,  3 
Madd.  Ch.  Rep.  569  ;  Ex  pane  RiishfotLh,  10  Ves.  410,  414  ;  Wright  i>. 
Morley,  11  Ves.  23  ;  Parsons  tF.  Ruddock,  2  Vern.  608  ;  Es  psrie  Ken- 
dall, 17  Ves.  520 ;  Wright  c.  Simpson,  8  Vee.  734  ;  3  Fonbl.  £q.  B.  3, 
ch.  3,  ^  G,  noia  (i)  ;  Stirling  v.  Forrester,  3  Bligh,  R.  590,  691 ;  Ante^ 
§  334,  336. 

*  Wright  V.  Moijey,  II  Ves.  33;  Aoie,  ^  3S7,  499,  656. 
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and  compel  the  latter  to  make  payment  of  the  debt,  so 
as  to  exonerate  the  surety  from  his  responsibility;  for 
it  is  unreasonable,  that  a  man  should  always  have  such 
a  cloud  hang  over  him.^  In  cases  of  this  sort,  there  is 
not,  however,  (as  has  been  already  stated,)  any  duty  of 
active  diligence  incumbent  upon  the  creditor.  It  is  for  the 
surety  to  move  in  the  matter.  But,  if  the  surety  requires 
the  exercise  of  such  diligence,  and  there 'is  no  risk, 
delay,  or  expense  to  the  creditor,  or  a  suitable  indemnity 
is  offered  against  the  consequences  of  risk,  delay,  and 
expense,  it  seems,  that  the  surety  has  a  right  to  call  upon 
the  creditor  to  do  the  most  he  can  for  his  benefit;  and 
if  he  will  not,  a  Court  of  Equity  will  compel  him.* 

§  640.  But,  as  between  the  debtor  himself  and  the 
creditor,  where  the  latter  has  a  formal  obligation  of  the 
debtor,  and  also  a  security,  or  a  fund,  to  which  he  may 
resort  for  payment,  there  seems  to  be  no  ground  to  say, 
(at  least,  unless  some  other  Equity  intervenes,)  that  a 
Court  of  Equity  ought  to  compel  the  creditor  to  resort 
to  such  fund,  before  he  asserts  his  claim  by  a  personal 
suit  against  his  debtor.  Why,  in  such  a  case,  should  a 
Court  of  Equity  interfere  to  stop  the  election  of  the  cre- 
ditor, as  to  any  of  the  remedies,  which  he  possesses  in 
virtue  of,  or  under,  his  contract?  There  is  nothing  in 
natural  or  conventional  justice,  which  requires  it    It  is 


>  Ante,  ^  337,  494 ;  fUoelagh  r.  Ha;eg,  1  Vern.  189,  ISO :  1  Eq. 
Abridg.  17,  Fl.  6  i  Id.  79,  PI.  5 ;  VViight  v.  Simpson,  6  V..s.  734 :  Anlro- 
bu  V.  Dividaon,  3  HeriT.  R.  579  ;  King  t>.  Baldwin,  a  Johns.  Ch.  R. 
oei,  662,  S63  ;  S.  C.  17  Johns.  Rep.  384  ;  Hayes  ■ .  Ward,  4  Juhna.  Ch. 
B.  433  -,  Nisbet  t>.  Smith,  9  Bro.  Ch.  £.  579  ;  Lee  v.  Book,  Musely,  B. 

3ia. 

>  Wright  V.  Simpson,  6  Tes.  731 ;  Nisbet  tr.  Smith,  3  Bro.  Ch.  R. 
679;  Collin  D.  Bikue,  3  AnsiT.  R.  644  ;  Eden  on  Injunci.  ch.  -J,  p  ;8,39, 
40;  KingD.  Baldwin,  9  JuhaB.Ch.R.  SCI,  «e3:  S.  C.  IT  Johns.  R.  384  ; 
Hayes  tr.  Ward,  4  Juhns.  Ch.  R.  133 ;  Ante,  (  3ST,  419  d. 
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true  that  a  dtlTerent  doctrine  has  heen  Btrenuously  main- 
taioed  by  very  learned  judges,  iq  n  most  ehiborate 
manoer.'  But  their  opinions,  however  able,  have  been 
met  by  a  reasoning  exceedingly  cogent,  if  not  absolutely 
conclusive  on  the  other  side.  And,  at  all  events,  the 
settled  doctrine  now  seems  to  be,  in  conformity  to  the 
early,  as  well  as  the  latest  decisions,  that  the  debtor 
himself  has  no  right  to  insist,  that  the  creditor,  in  such 
a  case,  should  pretermit  any  of  his  remedies,  or  elect- 
between  them,  unless  some  peculiar  Equity  springs  up 
from  other  circumstances.' 

§  641.  The  Civil  Law,  as  we  have  seen,  in  the  case  of 
sureties,  required  the  creditor,  in  the  Brst  instance,  to  pur- 
sue his  remedy  against  the  debtor.  But,  if  the  surety 
thought  himself  in  peril  of  loss  by  the  delay  of  the  cre- 
ditor, he  might  compel  the  latter  to  sue  the  debtor ;  and 
thus  obtain  his  indemnity.  Fid^usaor  (says  the  Digest^) 
an,  et  pritis  guam  solvai,  agerepossU,  td  liherelur  ?  Nee  tamen 
semper  expeciandam  est,  ui  solved,  out  judicio  accepio  con- 
demnetur ;  si  diu  in  solutione  reus  cessabU,  aul  eerie  bona 
sua  dissipabU  ;  prcesertim,  si  domipecuniam  fidejussor  non 
hahebit,  qua  numerata  credilori,  mandati  aetione  conveniat. 
This  is  a  very  wholesome  and  just  priuciple.* 


1  See  Lard  ThurloWa  opinion-  in  Wright  v.  NuU,  1  H.  Bl.  136,  ISO, 
tnd  Lord  Lnughborouijh  in  Fuiiiut  «.  Ogden,  1  H.  BI.  124.  See  dao 
Averall  v.  Wade,  Llojd  St  Gonid,  R.  255. 

s  Hi-ldiich  0.  Mist,  I  P.  Will.  695;  Wright  o.  Simpar.n.  6  Vee.  713, 
726,  Ha  to  738,  Lord  Eldon's  opinicm.  See  Hayes  d.  Ward,  4  Johns. 
Ch.  R.  13-2, 133;  Eden  on  lojunot.  ch.  3,  p.  38,  39,  40  ;  In  re  Babcook, 

3  Siory,  3»3. 

3  Dig.  Lib.  17,  lit.  1,1.  3S;  King  o.   Baldwin,  3  Johns.  Ch.  R.  569; 
Haje»  B.  Ward,  4  Johns.  Ch.  R.  I3a,  133;  Ante,  ^  337,  <94. 
*  Mr.  Chancellor  Kent,  in  hia  learned  opinion  in  Campbell  v.  MaCAmb, 

4  Johns.  Ch.  R,  538,  speaking  upon  thia  subject,  says  :  "  The   quwioo 
oo  this  subject,  m  oCten  raised  in  the  Ciiil  Law,  anaroed  the  Tact  ib&t  tho 
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(  642.  Bat,  allhoagh  CourU  ofEguity  will  tfass  admi- 
Dister  relief  to  both  parties  in  cases  of  double  fands,  which 


prineipd  debtoi  was  in  defmlt ;  Si  diu  in  sohilione  reus  caaiAit;  and  vbsD 
it  ia  added,  out  eertt  bona  nta  ilitiipabil,  the  reference  wu  still  to  ihe  oaae, 
in  which  tho  debtor  bad  failed  to  pay,  and  naa  also  waaUng  hia  gooda.  I 
apprehend  this  rooal  bs  Iha  true  coaatraclioD  ;  for  the  ddI;  questioD, 
Tailed  hj  Maroellna  ia  the  text  referr^  lo,  (Dig.  Lib.  17,  1.  3S,  I,)  was, 
vhelher  the  ametjr  coold  BBelc  indemnitj,  beforp  he  bad  faitnself  paid, 
Fidejtaior  an,  tt  priuM  quam  tdvat,  agere  poasii,  ut  liberelurf  It  naa  a 
TBr;  equitable  proiisioa  in  the  Civil  Law,  to  aJTotd  a  remedy  to  the  aurety 
when  Ihe  debtor  neglected  to  pay,  though  the  creditor  had  not  required 
payment!  *^i  though  the  aurety  had  not  actually  adTanced  (he  debt.  But 
it  would  not  haTB  been  very  juat  lo  have  giten  the  surety  an  action  for 
indemnity  agatnal  llie  debtor,  before  the  latter  waa  in  default,  and  when 
■Dch  a  preTious  claim  made  do  put  of  the  origioal  contract.  The  debtor, 
u  the  Civil  Law  truly  abservee  in  another  place,  (Dig.  Lib.  17,  1,  23, 1,) 
has  an  iniereat  not  to  be  compelled  to  pay  befure  the  day  ;  and  yet  I  per- 
oeive  that  several  writers  on  the  Civil  Law  (Domal,  Fyrt  I,  B.  3,  til.  4, 
■ec.  3,  art.  3 ;  Wood's  Inatitates  of  the  Civil  Law,  p.  Sil ;  Brown's  Lec- 
tures on  the  Civil  Law,  Tol.  1,  363,)  refer  to  this  very  text  to  prove,  that 
if  the  sorely  be  in  peril,  he  may  ane  before  the  lime  of  payment,  to  be 
indemnilied  or  discharged.  It  may  be  so ;  but  these  wrilera  refer  to  no 
other  text  but  that  already  cited,  and  that  certainly  does  not,  by  any 
necessary  inlerpretation,  warrant  the  doctrine.  Indeed,  it  aeems  lo  pre- 
clude il ;  because  the  remedy  waa  intended  or  provided,  (and  so  it  ia  ex- 
pressed,) especially  for  the  cue  of  a  surely,  who  could  not  convenieally 
discharge  the  debt  himself,  and  have  his  regular  reoonrae  over,  at  ooca, 
by  the  action  mandalum.  It  was  a  benevolent  provision  in  that  view,  and 
just  in  no  olher.  In  other  parta  of  the  Pandects,  (Dig.  Lib.  17,  1,  39,  1, 
and  Lib.  46,  1,  31,]  Paul  and  Ulpisa  lay  down  a  mie  in  respect  to  aure- 
tiea,  in  perfect  acooidance  with  the  constrnotion  I  have  ventured  lo  adopt ; 
for  they  say  that  if  the  surely  pays  before  the  day,  he  cannol  have  re- 
coaiae  over  to  the  debtor,  oniil  the  day  of  payment  has  arrived.  A  num- 
ber of  civiliana,  who  have  very  fully  discussed  the  rights  and  remedies  of 
sureties  under  the  Civil  Law,  aed  always  with  this  text  of  Marcallus  in 
view,  give  ua  no  intimation  of  aueh  a  doctrine.  The  general  rule  of  the 
Civil  Law  was,  that  the  action  fay  the  suieiy  sgainst  his  principal  de- 
pended upon  his  having  paid  the  creditor.  (InsL  Lib.  3,  31,  6,  and  Fer- 
liere's  Inat.  h.  L)  And  the  cases,  in  which  he  might  have  recourse  over, 
before  payment,  were  all  special  cases ;  aa,  where  judgment  had  already 
passed  agaiaat  the  surely,  or  the  debtor  waa  in  failing  circumstanoes,  or 
such  a  recourse  over  was  part  of  ihe  original  contract,  er  the  debtor  bsd 
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are  subject  to  the  same  debt ;  and  will,  ia  favor  of  sure- 
ties, marshal  the  securities  for  their  benefit ;  yet,  this 
will  be  so  done  in  cases  where  no  injustice  is  done  to 
the  common  debtor ;  for  then  other  equities  may  inter- 
vene. And  the  interposition  always  Eapposcs,that  the 
parties  seeking  aid  are  creditors  of  the  same  common 
debtor  J  for,  if  they  are  not,  they  are  not  entitled  to  have 
the  funds  marshalled,  in  order  to  leave  a  larger  dividend 
out  of  one  fund  for  those  Tpho  can  claim  only  against 
that  The  principle  may  be  easily  illastrated,  by  sup- 
posing the  case  of  a  joint  debt  due  to  one  creditor  by 
two  persons,  and  a  several  debt  due  by  one  of  them  to 
another  creditor.  Ia  such  a  case,  if  the  joint  creditor 
obtains  a  judgment  against  the  joint  debtors,  and  the 


neglected  >  long  time,  ae  from  ihTee  to  ten  years,  to  pay,  or  the  cTeditoi 
to  demand.  In  all  ihese  excepted  caaea,  ihe  aurei;  mtghi  sue  the  debtoi 
for  his  indemaitT  or  diacharge.  But  when  might  he  aue  himl  Not 
before  the  debt  was  due  and  payable  lo  the  credilar,  but  before  the  aarety 
bad  paid  the  ctedilor.  The  auihoriiies  In  which  I  now  refer,  (Hub.  FrB- 
leci.  Lib.  3,  lit.  SI,  De  Fide  JuMoribus,  11 ;  Voet,  ad  Pand.  Lib.' 4n,  tit. 
I,  34  ;  Poihier,  Traill  des  Oblig.  n.  441 ;  £cak.  Inst  B.  3,  e.  85,]  all  eon- 
eider  theae  excepiiona  as  only  providing  fur  the  relief  of  ibe  surety,  ante 
tolutionem.  He  may  sue  the  principal  debtor  before  he  haa  actually  paid 
the  debt;  and  the  esceptiona  were  to  relieve  him  frotn  that  burden ;  for, 
wiihunt  one  of  theae  apecial  causea,  aaya  the  Code,  there  would  be  do 
foundation,  before  payment,  for  the  action  of  mandaCum.  (Nulla  jurit 
ratione,  aniegwtm  satit  eredilori  pro  ea  fecerii,  earn  ad  solulionem  argtri, 
eertian  est.  Code  4,  35,  10.)  Thi*  plain  and  equitable  principle,  that, 
until  the  debtor  ia  in  default,  either  in  hia  contract  with  the  creditor,  or  io 
his  conirael  with  the  aurely,  he  is  not  bound  to  pay  or  indemnify,  seems 
to  pervade  equally  every  part  of  ths  Ciiil  Law.  Fothiet  aaya  (ubi  sup. 
n.  449)  that  if  the  obligation,  to  which  ibe  aurety  has  acceded,  must, 
from  its  nature,  esiai  a  lung  time,  as,  if  he  waa  surety  for  the  due  eceeu- 
lion  of.a  trust,  he  cannot,  within  iho  time,  sue  Ihe  principal  debtor  or 
trnsiee  fur  his  discharge, /or  he  kneu  or  ought  to  have  Jbioion  the  natuTt  of 
the  obligalion  he  eonlracled.  Though,  where  he  ia  surety  indefinitely,  as, 
for  payment  of  an  annoity,  he  may  after  a  long  time,  as,  say  ten  yeara, 
demand  that  the  principal  debtor  liberate  him,  by  ledeemioKthe  aoDDity." 
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several  creditor  obtdns  a  sabsequeot  jadgment  against 
his  own  several  debtor ;  a  Court  of  Equity  will  not  com- 
pel the  joint  creditor  to  resort  to  the  funds  of  one  of  the 
joint  debtors,  so  as  to  leave  the  second  Judgment  in  full 
force  against  the  funds  of  the  other  several  debtor.  At 
least,  it  will  not  do  so,  nnless  it  should  appear,  that  the 
debt,  though  joint  in  form,  ought  to  be  paid  by  one  of 
the  debtors  only ;  or  there  should  be  some  other  super- 
vening Equity.* 

^  643.  Another  case  has  been  put,  of  a  similar  nature, 
by  Lord  Eldon.  "  We  have  gone  this  length  "  (said  he) ; 
^  If  A.  has  a  right  to  go  upon  two  funds,  and  B.  upon 
one,  having  both  the  same  debtor,  A.  shall  take  payment 
from  that  fund,  to  which  he  can  resort  ezdoaively,  that, 
by  those  means  of  distribution,  both  maybe  paid.  That 
takes  place,  where  both  are  creditors  of  the  same  person, 
and  have  demands  against  funds,  the  property  of  the 
same  person.  But  it  was  never  said,  that^  if  I  have  a 
demand  against  A.  and  B.,  a  creditor  of  B.  shall  compel 
me  to  go  against  A.,  without  more ;  as  if  B.  himself 
could'  insist,  that  A.  ought  to  pay,  in  the  first  instance, 
as  in  the  ordinary  case  of  drawer  and  acceptor,  or  prin- 
cipal and  surety,  to  the  intent,  that  all  obligations  aris- 
ing out  of  these  complicated  relations  may  be  satisfied. 
But,  if  I  have  a  demand  against  both,  the  creditors  of  B. 
have  no  right  to  compel  me  to  seek  payment  from  A.,  if 
not  founded  in  somt  Equity,  giving  B.  the  right,  for  his 
own  sake,  to  compel  ma  to  seek  payment  from  A." ' 


>  Don  p.  Shaw,  4  Johns.  Ch.  R.  17.  SO.  Sea  Ajrus  e.  Husted,  15 
Cono.  504  1  King  d.  McViaker,  3  SudT.  Ch.  199  ;  NewMm  e.  HcLeo- 
doD,  e  Georgia,  399. 

■  Ex  parte  Kendall,  17  Tes.  690.  See  Neff  e.  Miller,  S  Ban.  347 ; 
Sletling  v.  Brighibtll,  S  Watts,  939]  Ebenhait'i  Appeal,  8  Watti  & 
Seig.  337. 
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i  644.  npoQ  this  groaod,  where  there  was  a  partner- 
ahip  of  five  persons,  one  of  whom  died,  and  the  other  foar 
partners  continued  the  partnership,  and  afterwards  be- 
came bankrupt ;  and  the  creditors  of  the  four  surviving 
partners  sought  to  have  the  debts  of  the  five  paid  out  of 
the  assets  of  the  deceased  partner,  so  that  the  dividend 
of  the  estate  of  the  four  bankrupts  might  be  thereby  in- 
creased in  iavor  of  their  exclusive  creditors;  without 
showing,  that  the  assets  of  the  deceased  partner  ought, 
as  .between  the  partners,  to  pay  those  debts,  or  that  there 
•was  any  other  Equity  to  justify  the  claim;  the  Court 
refused  the  relief.  On  that  occasion  the  Loid  Chancellor 
said,  That,  even  if  it  was  clear,  that  the  creditors  of  the 
five  partners  could  go  against  the  separate  assets  of  the 
deceased  partner,  (which,  of  course,  depended  upon  equi- 
table circumstances,  as  the  legal  remedy  was  against  the 
survivors  only) ;  yet,  if  it  was  not  clear  that  the  surrivors 
had  a  right  to  turn  the  creditors  of  the  five  against  those 
assets,  it  did  not  advance  the  claim,  thai,  without  such 
arrangement,  the  creditors  of  the  four  would  get  less. 
Unless  the  latter  could  establish,  that  it  is  just  and 
equitable,  that  the  estate  of  the  deceased  partner  should 
pay  in  the  first  instance,  they  had  no  right  to  compel 
a  creditor  to  go  against  that  estate,  who  had  a  right  to 
resort  to  both  fands.^  Indeed,  there  might  exist  an 
opposite  Equity ;  that  of  compelling  the  creditor  to  go 
first  against  the  property  of  the  survivors,  before  resort- 
ing to  the  estate  of  the  dece'ased  partner.^ 

(  645.  The  ground  of  all  these  decisions  is  the  same 
general  doctrine  already  suggested,  though  the  applicap 
tion  of  that  doctrine  is  necessarily  varied  by  the  circum- 


1  Lord  EMoD,  in  Ex  parte  Kendall,  17  Ve«.  630. 

'  Ibid.     See  Newsom  t>.  MeLeDdoQ)  0  Georgia,  R.  392. 
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stances.  Where  a  creditor  has  a  right  to  resort  to  two 
persons,  who  are  his  joint  and  several  debtors,  he  is  not 
compelliible  to  yield  up  his  remedy  against  either  ;  since 
he  has  a  right  to  stand  upon  the  letter  and  spirit  of  his 
contract,  unless  some  supervening  Equity  changes  or 
modifies  his  rights.  If  each  debtor  is  equally  hound  in 
Equity  and  justice  for  the  debt,  as  is  the  case  of  joint 
debtors  or  partners,  where  both  have  had  the  full  bene- 
fit of  the  debt,  the  interference  of  a  Court  of  Equity,  to 
change  the  responsibility  from  both  debtors  or  partners  to 
one,  would  seem  to  be  utterly  without  any  principle  t(f 
support  it,  unless  there  was  a  duty  in  one  of  the  debtors 
or  partners,  to  pay  the  debt  in  discharge  of  the  other. 
And,  if  this  be  so,  a  foriion,  the  creditors  of  one  of  the 
debtors,  or  partners,  cannot  be  entitled  to  such  interfere 
ence  for  their  own  benefit ;  for  they  can,  in  no  just  sense, 
in  snch  a  case,  work  out  any  right,  except  through  the* 
Equity  of  the  debtor,  or  partner,  under  whom  their  title 
is  derived. 
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$  649.  Another  head  of  concurreot  jurisdiction  is  that 
of  PARTITION  ia  cases  of  real  estate,  held  by  joint  tenants, 
tenants  in  common,  and  coparceners.  It  ia  not  easy,  as 
has  been  well  observed  by  Mr.  Fonblanque,  to  trace  back 
or  establish  the  origin  of  any  branch  of  equitable  juris- 
diction.^ But  the  jurisdiction  of  Courts  of  Equity,  in 
cases  of  partition,  is,  beyond  question,  very  ancients*  It 
is  curious  enough  to  observe  the  terms  of  apparent  indig- 
nation, with  which  Mr.  Hargrave  has  spoken  of  this 
jarisdiction,  as  if  it  were  not  only  new,  bat  a  clear  usur- 
pation. Yet  he  admits  its  existence  and  praotical'exer- 
cise,  as  early  as  the  reign  of  Queeu  Elizabeth ;'  a  period 
so  remote,  that  at  least  one  half  of  the  law,  which  is  at 


1  1  Fanbl.  Eq.  B.  I,  ch.  I,  ^  3,  note  (/) ;  HUler  v.  Wumington,  I 
3*0.  It  Walk.  484. 

'  [The  juiisiliction  of  Courts  of  Equity  hawerer,  did  not  aziend  to  all 
lesl  etUteB.  The;  had  no  power,  prB«iouB  la  atat.  4  ii  5  Vict.  c.  35, 
*.  85,  to  direct  ihe  partition  of  copyholds,  nor  of  caslomsry  freeholda. 
Hotocaatle  t>.  Charleswoilh,  11  Sim.  SIS  ;  Jope  v.  Morahead,  6  Beavao, 
317 ;  fiurrell^.  Dodd,  3  B.  &  P.  378  ;  although  the;  piieht  decree  spe* 
cific  perriirmance  of  an  agreement  to  ditide  copyholds.  Bolton  o.  Ward, 
4  Hare,  3S0.  And  a  partition  of  a  manor  is  ifithin  the  powerof  a  Court 
of  Equil;.  Hanbury  d.  Hussej,  14  Beavan,  152  ;  5  Eng.  Law  8c  Eq. 
Jt.  81.  The  wiit  of  panition  at  law,  beings  abnliahed  in  England  by 
Stat.  304  Will.  4,  c.  S7,  s.  3S,  Eqaity  now  haa  escluaire  jorisdiciion.) 

3  See  Mr.  Fonblanque's  Remaps  on  lbs  paaaas^t  1  Fonbl.  Eq.  B.  1, 
oh,  1.^3,  note  (/). 
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present,  by  way  of  distincUon,  called  the  Commoa  Law, 
and  regulates  the  rights  of  property,  and  the  operatioD 
of  coDtmcts,  and  especially  of  commercial  contracts,  has 
had  its  origin  eince  that  time.  "  A  new  and  compulsory 
mode  of  partition  (says  Mr.  Hargrave)  has  sprung  up,  - 
and  is  now  fully  established ;  namely,  by  decree  of  Chan- 
cery, exercising  its  equitable  jurisdiction  on  a  bill  filed, 
praying  for  a  partition ;  in  which  it  is  usual  for  the 
Court  to  issue  a  commission  for  the  purpose  to  .various 
persons,  who  proceed  without  a  jury.  How  fur  this 
branch  of  equitable  jurisdiction,  so  trenching  upon  the 
writ  of  partition,  and  wresting  from  a  Court  of  Common 
Law  its  ancient  exclusive  jurisdiction  of  this  subject, 
might  be  traced,  by  examining  the  records  of  Chancery, 
I  know  not.  But  the  earliest  iiistance  of  a  bill  of  parti- 
tion, I  observe,  to  be  noticed  in  the  printed  books,  is  a 
case  of  the  48th  Elizabeth,  in  TothiU's  Transactions  of 
Chancery,  title,  Partilion}  According  to  this  short 
Report  of  the  case,  the  Court  interfered  from  necessity, 
in  respect  of  the  minority  of  one  of  the  parties,  the  book 
expressing,  that,  on  that  account  he  could  not  be  made 
4  party  to  a  writ  of  partition  ;  which  reason  seems  very 
.inaccurate ;  for^  if  Lord  Coke  is  right,  that  writ  doth  lie 
against  an  infant,  and  he  shall  not  have  his  age  in  ib 
and,  after  judgment,  he  is  bound  hy  the  partition.*  Bal^ 
probably,  in  Lord  Coke's  time,  this  was  a  rare,  and  rather 
unsettled  mode  of  compelling  partition;  for,  I  observe, 
in  a  case  in  Chancery,  of  the  6th  Car,  I.,  which  was  refer- 
red to  the  Judges  on  a  point  of  law  between  two  copar- 
ceners, that  the  Judges  certified  for  issuing  a  writ  of  par- 


i  Spoke  f.  Walrond,  Ac  (a),  ToihiU's  Tram.  155,  (edit.  1819). 
a  Co.  Lilt.  171  6. 
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tition  between  them,  and  that  the  Coart  ordered  one 
accordingly;  which,  I  presume,  would  scarcely  hare 
been  done,  if  the  decree  for  partition,  and  a  commission 
to  make  it,  bad  then  been  a  cuitent  and  familiar  proceed- 
ing with  Chancery.'  However,  it  appears  by  the  lan- 
guage of  the  Court,  in  a  very  important  cause,  in  which 
the  grand  question  was,  Whether  the  Lord  Chancellor 
here  could  hold  plea  of  a  trust  of  lands  in  Ireland,  that 
in  the  reign  of  James  IL,  bills  of  partition  were  become 
common." " 

^  647.  These  remarks  of  the  learned  author  are  open 
to  much  criticism,  if  it  were  the  object  of  these  Com- 
mentaries to  indulge  in  such  a  course  of  discussion.  It 
cannot,  however,  escape  notice  that,  when  the  learned 
author  speaks  of  this  branch  of  equitable  jurisdiction, 
as  trenching  upon  the  writ  of  partition,  and  wresting 
from  the  Courts  of  Common  Law  their  ancient  exchisive 
jurisdiclioa  over  the  subject,  he  assumes  the  very  matter 
in  controversy.  That  the  writ  of  partition  is  a  very 
ancient  course  of  proceeding  at  the  Common  Law  is  not 
doubted.  But  it  by  no  means  follows,  that  the  Courts 
of  Common  Law  had  an  exclusive  jurisdiction  over 
the  subject  of  partition.  The  contrary  may  fairly 
be  deemed  to  have  been  the  case,  from  the  notorious 
inadequacy  of  that  writ  to  attain,  in  many  cases,  the 
purposes  of  justice.  Thus,  for  instance,  we  know  that, 
until  the  reign  of  Henry  VIH.,  no  writ  of  partition  lay, 
except  in  the  case  of  parceners.^  Littleton  (§  264) 
expressly  says;  "For  such  a  writ  lyeth  by  parceners 
only."  And  to  show  how  narrowly  the  whole  remedial 
justice  of  this  writ  was  constmed,  it  was  the  known  set- 


1  Chan.  Sep.  49. 

S  Hugraie's  uota  (3)  to  Co.  IJtt.  1 
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tied  doctrine,  that,  if  two  coparceners  be,  and  one  should 
aliene  in  fee,  the  remaining  parcener  might  bring  a  writ 
of  partition  against  the  alienee  ;  bat  the  alienee  could 
not  have  such  a  writ  against  the  parcener.  And  the  like 
diversity  existed  ia  cases  of  a  writ  of  partition  by  or 
against  a  tenant  by  the  curtesy.'  Now,  such  a  case 
would,  upon  the  very  face  of  it,  constitute  a  clear  case  for 
the  interposition  of  a  Court  of  Chancery ;  upon  the  ground 
of  the  total  defect  of  any  remedy  at  law,  and  yet  of  an 
unquestionable  equitable  right  to  parUtion.  Cases  of 
joint  tenancy  and  tenancy  in  common  afford  equally 
striking  illustrations.  tTatllthe  Statute  of  31st  Henry 
VIII.,  ch.  1,  and  32d  Henry  VIIL,  ch.  32,  no  writ  of 
partition  lay  at  law  for  a  joint  tenant  or  tenant  in  com- 
mon."  Andyetthe  grossest  injustice  might  have  arisen, 
if  a  Court  of  Chancery  could  not,  in  such  a  case,  have 
interposed,  and  granted  relief,  upon  the  analogy  to  the 
legal  remedy.  The  reason  given  at  the  Common  Law 
against  partition  in'such  cases  was  more  specious  than 
solid.  It  was,  that  a  joint  tenancy  being  an  estate  ori- 
ginally created  by  the  act  or  agreement  of  the  parties, 
the  law  would  not  permit  any  one  or  more  of  the  te- 
nants to  destroy  the  united  possession  without  a  simi- 
lar universal  consent  The  good  sense  of  the  doctrfne 
would  rather  seem  to  be,  that  the  joint  tenancy  being 
created  by  the  act  or  agreement  of  the  parties,  in  a  case 
capable  of  a  severance  of  interest,  the  joint  interest  should 
continue  (exactly  as  in  cases  of  partnership)  so  long  as, 
and  no  longer  than,  both  parties  should  consent  to  its 
continnance. 


1  Co.  Lilt.  176  a. 

3  Co.  LUt.  175  (I ;  3  Black.  Comni.  185  ;  Com.  Di^.'^'orcener,  C.  6 ; 
Miller  c.  WuroiogtoD,  1  Jut.  &  Walk.  473  ;  Buiag  v.  Nuh,  1  Tee.  & 
B.6SS. 
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$  648.  Mr.  Justice  Blackstone  has  cited  the  Civil 
Law,  as  conSnnatory  of  the  reasoaing  of  the  Common 
Law;  Nemo  emm  inmsus  compeUUur  ad  eommunionem} 
Sat  that  law  deemed  it  against  good  morals  to  compel 
joint  owners  to  hold  a  thing  in  common  j  since  it  could 
not  fail  to  occasion  strife  and  disagreement  among  them. 
Hence,  the  acknowledged  rale  was.  In  eommmmne  vel 
societaie  nemo  compelHtur  invUus  dettneri?  And,  there- 
fore, a  decree  of  partition  might  always  be  insisted  on, 
even  when  some  of  the  part-owners  did  not  desire  it. 
Oommum  dividendo  Judicium  tdeo  necessarium  ftdt,  quod 
pro  socio  actio  magis  ad  penondlea  invicemprmiaHonesper' 
iinet,  qiiam  ad  communem  rerum  divisionem?  Msi  non  om- 
nes,  qui  rem  communem  habent,  sed  certi  ex  Ms  dividere 
desideratd,  hoc  judicium  hiier  eos  accipi  potest.* 

§  649.  But,  independently  of  considerations  of  this 
■  sort,  which  might  haye  brought  many  cases  of  partition 
into  the  Court  of  Chancery,  in  very  early  times,  from  the 
manifest  defect  of  any  remedy  at  law,  there  must  have 
been  many  cases,  where  bills  for  partition  were  properly 
entertainahle  upon  the  ordinary  ground  of  a  discovery 
wanted,  or  of  other  equities,  intervening  between  the  par^ 
ties."  Lord  Loughborough,  upon  one  occasion,  said,  Uiat 
there  is  no  original  jurisdiction  in  Chancery  in  partition, 
which  is  a  proceeding  at  the  Common  Law.'  This  may  be 
true,  mh  modo,  where  the  party  is  completely  remedial 


I  Di^.  Lib.  12,  tit  6, 1.  36,  M ;  ?Black.  Coram.  IBS,  note  (c). 
s  Cod.  Lib.  3,  tiL  37, 1.  5,  ult. 

3  Dig.  Lib.  10,  tit.  3, 1.  1;  1  Domat,  CiT.  Law,  B.  3,  tit.  5,  ^3,  art  II. 

4  Dig.  Lib.  10,  tit.  3,  1.  6 ;  1  Domat,  Civ.  Liw,  B.  3,  tit.  5,  ^  S,  ail.  II, 
p.  303, 306;  Id,  B.  1,  tit.  4,  ^  1,  p.  033,633;  Fulbeek'a  Parallel,  B.  2, 
p.  57,  fiS;  Erab.  last.  B.  3,  tit  3,  ^  56  ;  1  Stair's  Inat.  48. 

s  Sea  Watson  n.  Duko  of  North umbeilaod,  11  Vea.  155,  Ar^uem&h 
e  Mundy  v.  Mundj,  3  Vea.  jr.  134. 
eq.  JUB.  —  VOL.  I.  63 
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at  law;  bat  not  otherwise.  On  aDotlier  occasion  his 
Lordship  said ;  "  A  party,  choosing  to  have  a  partitiooj 
has  the  law  open  to  him ;  there  is  no  et^nity  for  it  But 
the  jarisdiction  of  (his  Court  obtained  upon  a  principle 
of  convenience.  It  is  not  for  the  Court  to  Bay,  one  party 
shall  not  hold  his  estate,  as  he  pleases;  hot  another 
person  has  also  the  same  right  to  enjoy  his  part,  as  he 
pleases ;  and,  therefore,  to  bare  the  estate  divided.  The 
law  has  provided,  that  one  shall  not  defeat  the  right  of 
the  other  to  the  divided  estate.  Then,  'Uie  only  question 
is,  Whether  the  legal  mode  of  proceeding  is  so  conveni- 
ent, as  the  means  this  Court  affords,  to  settle  the  inte- 
rest between  them  with  perfect  fairness  and  equality. 
It  is  evident,  that  the  commission  is  much  more  conve- 
nient than  the  writ ;  the  valuation  of  these  proportions 
is  much  more  considered ;  the  interests  of  all  parties  are 
much  better  attended  to ;  and  it  is  a  work  carried  on  . 
for  the  common  benefit  of  both." ' 

$650.  This  language  (it  must  certainly  be  admitted) 
is  sufficiently  loose  and  general.  But  it  appears  to  be 
by  no  means  a  just  description  of  the  true  nature  and 
reason  of  the  jurisdiction  of  Courts  of  Equity  in  cases 
of  Partition.  It  is  not  a  jurisdiction  founded  at  all  in 
mere  convenience ;  but  in  the  judicial  incompetency  of 
the  Courts  of  Common  Law,  to  furnish  a  plain,  complete, 
and  adequate  remedy  for  such  cases."  Tbe  true  ground 
is  far  more  correctly  stated  by  Lord  Redesdale,  in  his 
admirable  Treatise  on  Pleadings  in  Equity.  "  In  cases 
of  partition  of  an  estate, "  s^s  he,  "  if  the  titles  of  the 


'  Calmadj  v,  Calmsdj,  S  Tea.  jr.  570.  See  also  Baring  e.  Nub,  1 
Tea.  &  Beam.  655. 

3  Milford,  PI.  Eq.  b;  Jeremy,  ISO;  StrickUnd  v.  Sliicldaod,  6  Beav. 
R.  77,  31 ;  Ante,  f  627,  notd. 
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parties  are  in  any  degree  complicated,  the  difBculties, 
vMcb  have  occurred  in  proceediDg  at  the  Common  Law, 
have  led  to  applications  to  Courts  of  Equity  for  parti- 
tionsj  which  are  effected  by  first  ascertaining  the  rights 
of  the  several  persons  interested ;  and  then  issuing  a 
commission  to  make  the  partition  required ;  and,  upon 
the  return  of  the  commissioners,  and  confirmation  of  that 
return  by  the  Court,  the  partition  is  finally  completed 
by  mutual  conveyances  of  the  allotments  made  to  the 
several  parties."  * 

§  651.  The  ground,  here  stated,  is  of  a  complication 
of  titles,  as  the  true  foundation  of  the  Jurisdiction.  But 
it  is  not  even  here  expressed  with  entire  legal  precision. 
However  complicated  the  titles  of  the  parties  might  be, 
still,  if  they  could  bo  thoroughly  investigated  at  law,  in 
the  usual  coarse  of  proceedings  in  the  Common  Law 
Courts,  there  would  seem  to  be  no  sufficient  reason  for 
transferring  the  jurisdiction  of  such  cases  to  the  Courts 
of  Equity.    The  true  expression  of  the  doctrine  sl^ould 


1  Mitford,  Fl.  Eq.  bj  Jeismj,  ISO  ;  I  Foabl.  Eq.  B.  1,  ch.  I,  ^  3,  note 
{/),  p.  120,  131.  The  Commistionera  do  not  ucettain  the  inlereala  of 
ihe  respectirs  parties  ;  but  the  Couit  Gnt  ucerlaina  the  interest  and  tbe 
proportion  of  each  parlj  in  the  land  ;  and  then  the  CommiaaioneTB  make 
t^e  alloimeniB  aeeordinglj.  Agar  t.  Fairrai,  17  Vea.  543.  The  mode 
of  ascertainment  ii  through  the  instrumentality  of  a  Mutei,  to  whom  the 
subject  is  lererred.  Id,  See  also  Fhelpa  v.  Gieen,  4  Johns.  Ch.  R.  304, 
305 ;  Barham  v.  Borham,  S  Barb.  Ch.  R.  404.  But  the  Court  will  genfl- 
latlj,  where  the  title  ia  denied,  and  has  not  been  establiahed  at  law, 
require  it  to  be  fiist  establiahed  at  law  ;  and  will  retain  the  bill  to  await 
the  decision.  Wilkin  n.  Wilkin,  I  Johns.  Ch.  R.  1)7 ;  Parker  p.  Gor- 
rard,  Ambler,  R.  SS6  ;  Phelps  c.  Green,  3  Johns.  Ch.  R.  305 ;  Cox  v. 
Smith,  4  Johns.  Ch.  R.  271,  £7S.  [Mannera  o.  Manners,  1  Greens,  Cfa. 
R.  384.  For  unless  the  title  of  both  parties  is  clear.  Equity  cannot 
decree  a  partition.  Garret  v.  White,  3  Iredell,  Eq.  R.  13.  So  Ihe  plain- 
tiff must  show  that  he  ia  entitled  to  a  partition  against  the  defendant. 
Kamsay  v.  Bell, 3  Iredell,  Eq.  B.  309.] 
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have  been,  that  Courts  of  Equity  interfere  incases  of  such 
a  complication  of  titles,  because  the  remedy  at  law  is 
inadequate  and  imperfect,  without  the  aid  of  a  Court  of 
Equity  to  promote  a  discovery,  or  to  remove  obstruc- 
tloDs  to  the  right,  or  to  grant  some  other  equitable 
redress.'  Besides;  the  remedy  in  Courts  of  Equity, 
even  in  such  cases,  is  more  perfect  and  extensive  than, 
at  law;  for,  in  Equity  conveyances  are  directed  to  be 
made  by  the  parties  in  pursuance  of  the  allotments  of 
the  Commissioners,  which  is  a  mode  of  redress  of  great 
importance,  as  a  permanent  muniment  of  title,  and  of 
which  a  Court  of  Law  is,  by  its  own  structure,  incapable. 
$  652.  This  is  very  clearly  but  briefly,  stated  in  a 
judgment  of  Lord  Redesdale.  "  Partition  at  Law  "  (said 
that  learned  Judge)  **  and  in  Equity  are  different  things. 
The  first  operates  by  the  judgment  of  a  Court  of  Law, 
and  delivering  up  possession  in  pursuance  of  it ;  which 
concludes  all  the  parties  to  it    Partition  in  Equity  pro- 


1  See  Mankton  v.  Squire,  9  Freem.  S6  ;  Agar  •■  Fairfax,  17  Tea.  551  ; 
Watson  V.  Duke  of  NoHhumberhnd,  11  Vea.  163 ;  Milford,  PI.  Eq.  by 
Jeteni;,  ISO  i  I  Foabl.  Eq.  B.  1,  ch.  1,  ^  3,  note  (/),  p.  20.  21 ;  Jerem; 
on  Eqait;  Jumd.  B.  3,  oh.  1,  ^  I,  p.  303,  304.— This  ia  the  ground  of 
the  joriadiotioQ,  ^  ataled  b;  Lord  Eldon  la  Agar  d.  Fairfax,  (17  Vea. 
551).  "This  Court,"  (said  he)  "itsaea  the  commisaion,  not  under  the 
•athority  of  any  act  of  Parliament,  but  oa  tccouct  of  the  extreme  didl- 
culty  attending  the  proceaa  of  partition  at  law  ;  whera  the  plaintiS'  muai 
prove  his  title,  aa  he  declares,  and  also  the  litlea  of  the  derendanta ;  and 
judgment  ia  given  for  partition  according  to  the  reapective  titlea  bo  proved. 
Thia  ia  attended  with  ao  much  difficulty,  that,  by  analogy  to  the  juriadic- 
tioD  of  a  Court  of  Equity  in  the  caae  of  Dower,  a  partition  may  be  ob- 
tained b;  Bilt.  The  plaintiff  mnel,  however,  elate  upon  the  record  hia 
onn  lille,  and  the  litlea  of  the  defendants  ;  and,  with  a  view  to  enable 
the  plaintiff  to  obtain  a  judgment  for  partition,  the  Court  will  direct  inqui- 
ries to  ascertain  who  are  together  with  him  etititled  to  the  whole  aubjecL" 
The  taquirets  are  (aa  vre  have  aeen,)  by  a  reference  to  a  Master.  See  the 
form  of  a  Decree  in  Partition  in  17  Yea.  545,  553,  554)  Strickland  v. 
Strickland,  6  Beav.  R.  77,  80,  81 ;  Ante,  ^  637,  note. 
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ceeds  apoa  conveyaacea  to  be  executed  by  the  parties ; 
and,  if  the  parties  be  not  competent  to  execute  the  coa- 
Teyances,  the  partition  cannot  be  effdctually  had."' 
Hence,  if  the  infancy  of  the  parties,  or  other  circamstan- 
ces,  prevent  saoh  matoal  conveyances,  the  decree  can 
only  extend  to  make  the  partition,  give  possession,  and  9 
order  enjoyment  accordingly,  until  effectnal  conveyances 
can  be  made.  If  the  defect  arise  from  infangy,^  the  infant 
must  have  a  day  after  attaining  twenty-one  years,  to 
show  cause  against  the  decree.^  If  a  contingent  remain- 
der, not  barable  or  extingaishable,i9  limited  to  a  person 
not  in  existence,  the  conveyance  cannot  be  made  uotil 
he  comes  into  being,  and  is  capable,  or  until  the  contin- 
gency is  determined.  An  executory  devise  may  occa- 
sion a  similar  embarrassment  And,  in  either  of  these 
cases,  a  supplemental  bill  will  be  necessary  to  carry  the 
original  decree  into  execution.* 

§  653.  It  is  upon  this  account,  that  Lord  Hardwicke 
has  spoken  of  the  remedy  by  partition  in  Equity,  as 
being  discretionary,  and  not  a  matter  of  right  in  the 
parties.  "  Here, "  (said  he,)  "  the  reason  "  (that  the  plain- 
tiff should  show  a  title  in  himself,  and  not  allege,  gener^ 


»  Whaley  e.  Dawson,  9  Sch.  It  Loft.  371,  379. 

>  [In  New  York  an  ioruiC  caonot  maintaio  a  Bait  io  Eqail;  foi  parti- 
tion, eitbOT  alone,  ot  aa  a  joint  party  with  a  co-tenant  of  foil  age.  AH 
parties  most  be  adults.    Postle;  v.  Kain,  i  Sandf.  Ch.  R.  508.] 

3  [By  Blat.  13  &  U  Vict.  c.  60,  s-  7  &  30,  an  infant  uo  longer  has  a  day   ^ 
in  Court,  according  to  the  old  forma  of  decrees,  bnt  he  is  declared  a 
trustee  of  such  portions  as  are  awarded  the  other  parlies.     See  Brown  v. 
Wright,  3  £ng.  Law  Si  Eq.  R.  190.] 

*  Mitford,  PI.  Sq.  by  Jeremy,  120,  131 ;  Attorney-General  t>.  Hamil- 
ton, 1  Madd.  Rep.  214;  Wills  v.  SMe,9  Vea.  498;  Com.  Dig.  Chan- 
cery, 4  E  ;  Brook  v.  Hertford,  3  P.  WiU.  618,  619 ;  Tnekiield  v.  Bailer, 
1  Dick.  R.  240  ;  Thonias  v.  Gjlea,  S  Vein.  232 ;  Gaskell  v.  Gaakell,  6 
Sim.  R.  643.  See  Martyn  tr.  Perryman,  1  Rep.  in  Ch.  336  i  Pos(> 
^  650  0. 
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rally,  that  be  is  in  poaseasion  of  a  moiety  of  the  land)  **  is 
because  conTeyances  are  directed,  and  not  a  partition 
only ;  'which  makes  it  discretionary  in  this  Court,  iivhere 
a  plaintiff  has  a  legal  title,  [whether]  they  [it]  will 
grant  a  partition  or  not ;  and  where  there  are  snepicioos 
V  circumstances  in  the  plaintiff's  title,  the  Court  will  leave 
bim  to  law."  *  His  Lordship  was  here  speaking  of  legal 
titles;  for,  ii^  the  same  case,  be  expressly  stated,  that, 
where  the  bill  for  a  partition  was  founded  on  an  equitable 
title,  a  Court  of  Equity  might  determine  it ;  or,  other- 
wise, it  would  be  without  remedy."  And,  indeed,  if 
there  are  no  suspicious  circumstances,  but  the  title  is 
clear  at  law,  the  remedy  for  a  partition  in  Equity  is  as 
much  a  matter  of  right,  as  at  law.' 

§  654.  In  regard  to  partitions,  there  is  also  another 
distinct  ground,  upon  which  the  jurisdiction  of  Courts 
of  Equity  is  maintainable,  as  it  constitutes  a  part  of  its 
appropriate  and  peculiar  remedial  justice.  It  is,  that 
Courts  of  Equity  are  not  restrained,  as  Courts  of  Law 
are,  to  a  mere  partition  or  allotment  of  the  lands  and  other 
real  estate  between  the  parties,  accordingto  their  respec- 
tire  interests  in  the  same,  and  having  a  regard  to  the 


I  Cartwright  i>.  Fnlieney,  S  Allc.  380.  [If  the  plaintiff  does  not  prote 
his  title,  the  bill  will  be  diBmiBsed.  Jope  v.  Monhead,  6  fie&T.  213.  A 
tenaet  bj  the  cartesy  initiate  has  eafficient  title  to  Eappoit  a  bill  fcr  parti- 
tion.   Eiker  o.  Darke,  4  Edw.  Ch.  R.  668.] 

3  Ibid. — It  ia  easentiai  to  a  partition  Id  Eqaity,  that  the  legal  title 
ehonld  be  befera  the  Court  It  would  be  a  decisiTs  answer,  that  the  equi- 
table title  odIj  is  before  the  Cooit ;  for  then,  haw  coeld  the  coareyancea 
be  made,  if  any  ahould  be  necessary!  See  the  opiDion  of  Sir  Tttomas 
Plumer  (Master  of  the  KolU)  in  Miller  tr.  Wannington,  1  Jac.  &  Walk. 
473..  See  Hoefard  c.  Marrin,  S  Barb.  61. 

3  Baring  v.  Kash,  1  Ves,  &  B.  955,  556  ;  Paiket  v.  Gerrard,  Ambter, 
B.  236,  and  Mr.  Bluot's  note;  Wisely  r.  Tin  d  I  ay,  3  Band,  361,398; 
Smith  n.  Smiib,  10  Paige,  473 ;  Post,  ^  656. 
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true  value  thereot*  But  Courts  of  Equity  may,  with  a 
view  to  the  more  convenieut  and  perfect  partition  or 
allotment  of  the  premises,  decree  a  pecuniary  compen- 
sation to  one  of  the  parties  for  owelty  or  equality  of  par- 
tition, so  as  to  prevent  any  injustice  or  unayo^dahle  ine- 
quality." This  a  Court  of  Common  Law  is  not  at  liberty 
to  do ;  for,  when  a  partition  is  awarded  by  such  a  Court, 
the  exigency  of  the  writ  is,  that  the  sheriff  do  cause,  by 
a  jury  of  twelve  men,  the  partition  to  be  made  of  the 
premises  between  the  parties,  regard  being  had  to  the 
true  value  thereof;  without  any  authority  to  make 
,  any  compensation  for  any  inequality  in  any  other 
manner." 

5  655.  Cases  of  a  different  nature,  involving  equitable 
^mpensation,  to  which  a  Court  of  Law  is  utterly  inade- 
quate, may  easily  be  put ;  such,  for  instance,  as  cases, 
where  one  party  has  laid  out  large  sums  in  improve- 
ments on  the  estate.  For,  although,  under  such  circom- 
stances,  the  money  so  laid  oat  does  not,  in  strictness 
constitute  a  lien  on  the  estate  j  yet,  a  Court  of  Equity 
vrill  not  grant  a  partition  without  first  directing  an  ac- 


1  Co.  Litl.  176,  a  and  b. ;  Id.  16B  a. 

0  See  Calmidy  v.  CalDiady,  3  Ves.  jr.  670;  E»l  of  ClaTendoD  t>.  Horn- 
by, 1  P.  Will.  4ie,  447;  Waiuer  t>.  BayDes,  Ambler,  R.  689  ;  Wilkin  t>. 
Wilkin,  iJohn^.  Ch.  R.  116,  117;  FhelpB  t>.  Green,  3  Johas.Cli.  R.303, 
305 ;  LatkiD  v.  Mann,  S  Faige,  R.  37 ;  Storey  v.  Johason,  1  YoDn|rB  & 
Coll.  638  i  S.  C.  a  Yonnge  &  Coll.  688,  610,  611 ;  Post,  ^  657  ;  Cole  v. 
Sewell,  15  Sim.  384.  [But  this  power  rests  only  with  the  Cour/.  The 
CommissioaeiB  tbemselres  cannot  award  a  earn  to  b«  paid  for  owelty  of 
partition.    Mole  v.  Maosfield,  1^  Sim.  41.] 

3  Co.  Litt.  167,  d.  ;  Com.  Dig.  Pleader,  3  F.  4.  —  Littleton  (^  251)  hu 
spoken  of  a  rent-ehaige  in  eases  of  partition  for  owelty  or  eqaalitj  io  p*t> 
lUion.  But  this  oot  io  a  ease  of  compnliiTe  partitioo  by  writ ;  bot  of  a 
mlantary  partition  fay  deed  or  bj  parol,  as  the  context  ahaodantly  shows. 
Co.  iJtt.  168,  b.;  Litl.  ^  S50,  253. 
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connt,  and  compelling  the  party  applying  for  partition 
to  make  dne  compensation.^  So,  vrhere  one  tenant  in. 
common  has  been  in  the  exclusive  perception  of  the 
irents  and  profits,  on  a  bill  for  a  partition  and  accoant, 
the  latter  will  also  be  decreed.^  So  where  one  tenant 
in  common,  supposing  himself  to  be  legally  entitled  to 
the  whole  premises,  has  erected  valuable  buildings 
thereon,  he  will  be  entitled  to  an  equitable  partition  of 
the  premises,  so  as  to  give  him  the  benefit  of  his  im- 
provements ;  or  if  that  cannot  be  done,  he  will  be 
entitled  to  a  compensation  for  those  improvements.^ 

$  656.  Indeed,  in  a  great  variety  of  cases,  especially 
where  the  property  is  of  a  very  complicated  nature,  as 
to  rights,  easements,  modes  of  enjoyment,  and  interfer- 
ing claims,  the  interposition  of  a  Court  seems  indispen- 
sible  for  'the  purposes  of  justice.  For  since  partition 
is  ordinarily  a  matter  of  right,  no  difSculty  in  making 
a  partition  is  allowed  to  prevail  in  Equity,  whatever 
may  be  the  case  at  law,  as  the  powers  of  the  Court  are 
adequate  to  a  full  and  just  compensatory  adjustment* 
There  have  been  cases  disposed  of  in  Equity  which 
seemed  almost  impracticable  for  allotment  at  law,  as  in 
the  case  of  the  Cold  Bath  Fields,  in  which  Lord  Hard- 
wicke  did  not  hesitate  to  act,  notwithstanding  the 
admitted  difficulties."    JNor  doos  it  constitute  any  ob- 


"  Hill  V.  Falbiook,  1  Jac.  R.  fi74 ;  Lorimer  t>.  Lorimer,  5  Madd.  R. 
363  ;  Stoiej  v.  Johnson,  1  Tonnge  &.  Cgll.  538  ;  S.  C.  S  Yoange  &  CoU. 
S8R. 

3  Town  t>.  Needham,  3  Paige,  R.  616,  6SS.  See,  dso,  Tul  v.  Wood- 
worth,  3  Paige,  R.  470. 

*  Ante,  ^  653. 

i  Warner  v.  Bsjnea,  Ambler,  B.  SB6  ;  Tonier  n.  Morgan,  8  Tea.  149, 
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jection  in  Equity,  that  the  partition  does  not  or  may 
not  finally  conclude  the  interests  of  all  persons;  as, 
where  the  partition  is  asked  only  by  or  against  a  tenant 
for  life,  or  where  there  are  contingent  interests  to  vest 
in  persons  not  m  esse}  For  the  Court  will  still  proceed 
to  make  partition  between  the  parties  before  the  Court, 
who  possess  competent  present  interests,  such  as  a 
tenant  for  life,  or  for  years.*  But  under  such  circum- 
stances, the  partition  is  binding  upon  those  parties  only 
who,  are  before  the  Court,  and  those  whom  they  virtu- 
ally represent;'  and  the  interests  of  third  persons  are 
not  affected.*  And  it  is  not  an  unimportant  ingredient 
in  the  exercise  of  Equity  jurisdiction,  in  cases  of  par- 
tition, that  the  parties  in  interest  may  be  brought  before 
the  Court,  far  more  extensively  than  they  can  be  by 
any  processes  known  to  the  Courts  of  Law,  for  the 
purpose  of  doing  complete  justice.' 

4  656  a.  Doubts  were  formerly  entertained,  whether 
in  a  suit  in  Equity  for  a  partition,  brought  only  by  or 
'  against  a  tenant  for  life  of  the  estate,  where  the  re- 
mainder is  to  persons  not  in  esse,  a  decree  could  be 
made  which  would  bo  binding  upon  the  persons  in 
remainder.  That  doubt,  however,  .is  now  removed ; 
and  the  decree  is  held  binding  upon  them,  upon  the 
ground  of  a  virtual  representation  of  them  by  the 


)  Gaskell  v.  Gultelt,  6  Sim.  643. 

9  Wills  «.  Slade,  6  Yes.  4&S  ;  Btaing  tr.  Nuh,  1  Vei.  &  B.  555 ;  Wot- 
lenv.  Copeland.TJobne.  Cli.  R,  140;  Gaakell  v.  Gaskell.OSim.  R.  643; 
Striker  v.  Mott,  3  Paige,  R,  3S7,  3B9 ;  Woodworth  d.  Campbell,  5  Paige, 
R.  91B. 

3  Slorj  on  Eqailj  Pleadings,  ^  144  to  148  ;  Gaakell  v.  Gukell,  6  Sim. 
R.643. 

*  Agar  r.  Fwrfai,  !7  Ves.  544. 

0  AnoD.  3  Sw&Dst.  R.  139,  note  (b). 
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tenant  for  life  in  Buch  cases.'  But  if  the  partition  is 
made  in  pursaance  of  an  agreement  between  the  tenant 
for  life  and  the  other  party,  under  soch  circumstances, 
the  Court  will  direct  it  to  be  referred  to  a  Master,  to 
inquire  and  state  whether  it  will  be  for  the  fatnre  bene- 
fit of  the  remainder-men,  that  the  agreement  shoald  be 
carried  into  execution  without  any  variations,  or  if  with 
Tariations,  what, the  Tariations  ought  to  be* 

5  656  h.  In  suits  in  Equity,  also  for  partition,  various 
other  equitable  rights  and  claims  and  adjastments.will 
be  made,  which  are  beyond  the  reach  of  Courts  of  Law. 
Thus,  if  improvements  have  been  made  by  one  tenant 
in  common,  a  suitable  compensation  will  (as  we  have 
seen)  be  made  him  upon  the  partition,  or  the  property 
on  which  the  improvements  have  been  made,  assigned 
to  him.^  So  Courts  of  Equity  will  not  take  care,  that 
the  parties  have  an  equal  share  and  just  compensation; 
but  they  will  assign  to  the  parties  respectively  such 
parts  of  the  estate  as  would  best  accommodate  them, 
and  be  of  most  value  to  them  with  reference  to  their  ' 
respective  situations,  in  relation  to  the  property  before 
the  partition.*  For  in  all  cases  of  partition,  a  Court  of 
Equity  does  not  act  merely  in  a  ministerial  character, 
and  in  obedience  to  the  call  of  the  parties,  who  have  a 
right  to  the  partition ;  but  it  founds  itself  upon  its 
general  jurisdiction  as  a  Court  of  Equity,  and  admiuis- 
ters  its  relief  ex  'cequo  et  bono,  according  to  its  own 


1  Gaskell  v.  G&skell,  S  Sim.  R.  643.  Sm,  aIbo,  Mtrtjn  v.  Feirjnian, 
1  Ch.  Rep.  235 ;  Brook  v.  Hertford,  2  F.  Will.  SIS :  Ante,  ^  653. 

3  GMkell  n.  Gaakell,  6  Sim.  R.  643. 

3  Anie,  $65S. 

*  Store;  t.  Johnson,  1  Tounge  ii  Coll.  638 ;  S.  C'  3  YoDDge  Ac  Coll. 
586  ;  Green  v.  Fuinaiii,  Barb.  60H. 
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notioDs  of  general  justice  and  Equity  between  the  par- 
ties. It  will,  therefore,  by  its  decree,'  adjust  all  the 
equitable  rights  of  the  parties  interested  in  the  estate ; 
and  will,  if  necessary  for  this  purpose,  give  special 
instmctions  to  the  commissioners,^  and  nominate  the 
commissioners,  instead  of  allowing  them  to  he  nominated 
by  the  parties.^ 

§  656  c.  And  Courts  of  Equity,  in  making  these 
adjustments,  will  not  confine  themselves  to  the  mere 
legal  rights  of  the  original  tenants  in  common,  hut  will 
have  regard  to  the  legal  and  equitable  rights  of  aU 
other  parties  interested  in  the  estate,  which  have  been 
derived  from  any  of  the  original  tenants  in  common ; 
&nd  will,  if  necessary  for  this  purpose,  direct  a  distinct 
partition  of  each  of  several  portions  of  the  estate,  in 
which  the  derivative  alienees  have  a  distinct  interest, 
in  order  to  protect  that  interest*  Thus,  where  A.  B., 
and  C.  were  tenants  in  common'in  undivided  third  parts 
of  an  estate,  comprising  Whiteacre  and  Blackacre,  and 
C.  had  conveyed  his  interest  in  Blackacre  to  D.,  and 
his  interest  in  Whiteacre  to  E. ;  upon  a  bill  filed  by  A. 
and  B.,  for  partition  of.  the  whole  estate,  the  Court 
directed  that  Blackacre  should  be  divided  into  three 
parts,  and  one  part  should  be  conveyed  to  A,  and  B., 
and  D.,  respectively  J  and  that  Whiteacre  should  be 
divided  into  three  parts,  and  one  part  should  he  con- 


1  [Snefa  ft  decree  ftmonots  to  no  more  than  an  ordioarr  ooDTeyance. 
AndersDD  V.  Uaghea,  6  Stnbh.  74.] 

*  [The  report  of  the  CommitMonera  is  regarAd  io  the  rame  light  as  the 
verdict  o(  a  jary  on  &  trial  at  law ;  and  vill  Dot  be  set  aside  except  upon 
^TODndE  aimilar  to  those  for  nhich  a  new  trial  at  law  is  granted.  Living- 
ston V.  ClaricsoD,  i  Edw.  Ch.  R.  596.] 

3  Ibid.;  Hajrwood  V.  JudMD,  4  Barbour,  2S8. 

*  Ibid. 
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veyed  to  A.,  and  B.,  and  E.,  respectively.  In  thia  way 
consistently  with  the  rights  of  A.  and  B.,  the  interest 
of  D.  and  E.  were,  as  in  Equity  they  ought  to  be,  fully 
protected  and  secured. 

§657.  In  Equity,  too,  (and  it  would  seem,  that  the 
same  rule  prevails  at  law,  though  this  has  sometimes 
been  doubted,)*  where  there  are  divers  parcels  of  lands, 
messuages,  and  houses,  par.tition  need  not  be  made  of 
each  estate  separately,  so  as  to  give  to  each  party  his 
moiety  or  other  portion  in  every  estate.  But  the  whole 
of  one  estate  may  be  allotted  to  one,  and  the  whole  of 
another  estate  to  the  other,  provided  that  his  equal 
share  is  allotted  to  each.'  But  it  is  obvious,  that,  at 
law,  such  a  partition  can  rarely  be  conveniently  made", 
because  the  Court  cannot  decree  compensation,  so  as  to 
make  up  for  any  inequality,  which  must  ordinarily 
occur  in  the  allotment  of  different  estates  to  each  party. 
In  Equity  it  is  in  the  ordinary  course.* 

S  658.  It  is  upon  some  or  all  of  these  grounds,  the 
necessity  of  a  discovery  of  titles,  the  inadequacy  of  the 
remedy  at  law,  the  difficulty  of  making  the  appropriate 
and  indispensable  compensatory  adjustments,  the  pecu- 
liar remedial  processes  of  Courts  of  Equity  and  their 
ability  to  clear  away  all  intermediate  obstructions 
against  complete  justice,  that  these  Courts  have  assumed 
a  general  concurrent  jurisdiction  with  Courts  of  Law  in 


>  Story  0.  JohDND,  I  Younge  &  Coll.  638  i  S.  C.  S  YouDge  &.  Coll. 
fi86. 

1  See  Arguendo  in  Eufof  Clarendon  v.  Hombj,  I  P.  Will.  44S,  447  ; 
Stoiej  v.  JohDson,  I  Yoange  it  Coll.  S3B ;  S.  C.  3  VouDge  St  ColL  686. 

8  Earl  of  Cbreodon  t>.  HornbT,  1  P.  Will.  446,  447. 

*  Ibid. ;  Ante,  ^  654.  [lo  New  York,  bj  alatuie,  a  part  of  the  lud 
ma;  be  allotted  to  one  of  Ihe  parties,  and  ibe  rest  ordered  lo  be  sold  and 
distributed.    Hs;nard  t>.  JudMn,  4  Barb.  928.] 
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all  coses  of  partition.'  So  that,  it  is  not  now  deemed 
necessary  to  state,  in  the  bill,  any  peculiar  ground  of 
equitable  interference.'  And,  unless  I  am  greatly  misled 
in  my  judgment,  this  review  of  the  true  sources  and 
objects  of  this  concurrent  jurisdiction  demonstrates,  in 
the  most  satisfactory  manner,  how  ill-founded  the  ani- 
madversions of  Mr.  Hargrave  (already  cited)  are,  upon 
the  exercise  of  this  jurisdiction.*  But  the  most  conclu- 
sive proof  in  its  favor  is,  that  wherever  it  exists,  it  has 
almost  entirely  superseded  any  resort  to  Courts  of  Law 
to  obtain  a  partition.  In  making  partition,  however, 
Courts  of  Equity  generally  follow  the  analogies  of  the 
law ;  and  will  decree  it  in  such  cases,  as  the  Courts  of  ■ 
law  recognize  as  fit  for  their  interference.*  But  Courts 
of  Equity  are  not,  therefore,  to  be  understood  as  limiting 
their  jurisdiction  in  partition,  to  cases  cognizable  or 
relievable  at  law;'  for  there  is  no  doubt,  that  they  may 
interfere  in  cases  where  a  partition  would  not  lie  at 
law ;  *  as,  for  instance,  in  the  case,  whore  an  equitable 
title  is  set  ap,'  [or,  where  the  estate  to  be  divided  is 
incorporeal.] 


1  Hajwood  v.  Hadaoii,  4  Barb.  SS9. 

»  Miiford,  Ple&d.  £q.  by  Jeremy,  ISO ;  Jetemy  on  Eq.  Juried.  B.  3, 
ch.  1,^2,  p.  304,305;  1  Fonbl.  Eq.  B.  l,ch.  1,^  3,  note  (/),  p.  10,  SI. 

3  Anle,  ^  646. 

*  Ibid. ;  Wills  e.  Slado,  6  Ves.  498 ;  Baring  v.  Nash,  1  Vos.  &  B. 
555. 

G  See  Bailey  v.  Siuon,  1  Rhode  Island,  R.  S33. 

■  Swan  0.  Swan,  8  Price,  R.  518;  Woodwortb  v.  Campbell,  5  Paige, 
518 ;  Haywood  v.  Judson,  4  Barb.  Sm. 

">  Cartwright  n.  Pulleney,  3  Atk.  380 ;  Cox  v.  Smith,  4  Johns.  Cb.  R. 
S76.  See  Hosford  v.  Merwin,  5  Baib.  S.  C.  R.  51 ;  Miller  v.  Warming- 
ton,  1  Jac.  &  Walk.  473;  Com.  Dig.  Chancery,  4  E.  Partition;  Ante, 
§653. 

■4.  JUR.  —  VOL.  I.  64 
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CHAPTER  XV. 


§  659.  Anotheb  head  of  concurrent  jurisdiction,  aris- 
ing from  similar  causes,  is  in  relation  to  Partnership.^ 
In  cases  of  this  nature,  where  a  remedy  at  law  actually 
exists,  it  is  often  fonnd  to  be  very  imperfect,  inconve- 
nient, and  circuitous.  But  in  a  very  great  variety  of 
cases,  there  is,  in  fact,  no  remedy  at  all  at  law,  to  meet 
the  exigency  of  the  case.  We  shall,  in  the  first  instance, 
take  notice  of  such  remedies  as  exist  at  law;  and  then 
proceed  to  the  consideration  of  others,  which  are  peculiar 
to  Courts  of  Eqnity. 

§  660.  And  here,  it  may  he  proper  to  begin  by  a  refer- 
ence to  that,  which  is,  in  its  own  nature,  preliminary  to 
all  other  inquiries,  to  wit,  the  actual  existence  of  the 
partnership  itsel£  Although,  in  many  cases,  written 
articles  or  instruments  of  partnership  exist,  as  the  foun- 
dation of  the  joint  concerns ;  yet,  in  many  other  cases, 
the  partnership  itself  exists  merely  in  parol.  And,  even 
in  cases  of  written  articles,  there  are  many  defects  and 
omissions,  which  the  parties  have  left  unprovided  for. 
Now,  a  controversy  may  arise  in  regard  to  the  exist- 
ence of  the  partnership  between  the  partners  themselves, 
or  between  them  and  third  persons.    In  each  case  its 


'  See  Com.  Dig.  Chanceij,  3  T.  6 
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existence  may  mainly  depend  upon  the  discovery  to  be 
obtained  through  the  instrumentality  of  a  Court  of 
Equity.  If  written  articles  exist,  they  may  be  sup- 
pressed or  concealed  j  if  none  esist,  it  may  be  imprac- 
ticable to  obtain  due  knowledge  of  the  partnership  by 
any  competent  witnesses  in  the  ordinary  coarse  of  law. 
But,  in  by  far  the  most  numerous  and  important  class 
of  cases,  that  of  secret  and  dormant  partners,  there  may 
not  be,  and  indeed,  ordinarily,  will  not  be,  any  adequate 
means  at  law  to  get  at  the  names  or  numbers  of  the 
partners.  In  all  such  cases,  the  powers  of  a  Court  of 
Equity  will  be  found  most  effective,  by  means  of  a  bill 
of  discovery,  to  bring  out  all  the  facts,  as  well  in  con- 
troversies between  the  partners  themselves,  as  between 
them  and  third  persons. 

§  661.  But,  admitting  a  partnership  to  exist,  let  us 
now  proceed  to  consider,  what  are  the  remedies  at  law, 
which  exist  between  the  partners  themselves.  These, 
of  course,  are  dependent  upon  the  nature  of  the  partner- 
ship, and  the  grievance,  for  which  a  remedy  is  sought. 
K  the  articles  of  partnership  are  under  seal,  and  any 
violation  of  any  of  the  stipulations  therein  contained 
exists,  it  Inay  be,  and  is,  properly,  remediable  by  an 
action  of  covenant.  If  there  are  written  articles  not 
under  seal,  or  the  partnership  is,  by  a  parol  agreement^ 
the  proper  remedy,  for  any  breach  of  the  stipulations, 
is  by  an  action  of  assumpsit.  But,  as  we  shall  presently 
see,  both  these  remedies  are  utterly  inadequate  to  pro- 
vide for  many  exigencies  and  injuries,  which  may  arise 
out  of  the  violation  of  partnership  rights  and  duties. 

§  662.  The  most  extensive,  and  generally  the  most 
operative  remedy  at  law,  between  partners,  is  an  action 
of  account.  This  is  the  appropriate,  and,  except  under 
very  peculiar  circumstances,  is  the  only  remedy,  at  the 
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Comtnoti  Law,  for  the  final  adjustmeDt  and  settlement 
of  partnership  transactions.  It  is  a  very  ancient  remedy 
between  partners,  in  whicli  one,  naming  himself  a 
merchant,  may  sue  his  partner  for  a  reasonable  account, 
naming  him  a  merchaDt,and  charging  him,  as  the  receiver 
of  the  moneys  of  himself,  arising  from  whatever  cause 
or  contract,  for  the  common  profit  of  both,  according  to 
the  Law  Merchant.' 

5  603.  But  it  is  wholly  unnecessary  to  dwell  upon 
the  inadequacy  of  this  remedy  in  cases  of  partnership, 
as  all  the  remarks  already  made,  in  respect  to  the  dila- 
tory, cumbrous,  and  inconvenient  proceedings  in  actions 
of  account,^  applyj  with  augmented  force,  to  cases  of 
partnership,  where  it  is  absolutely  impossible,  in  many 
cases,  to  settle  the  concerns  of  the  partnership,  without 
the  production  of  books,  vouchers,  and  other  documents, 
belonging  to  the  partnership,  and  the  personal  examina- 
tion of  the  partners  themselves.  So  intimate  is  the  confi- 
dence, and  so  universal  the  community  of  interest  and 
operations  between  partners,  that  no  proceedings,  not 
including  a  thorough  and  minute  discovery,  can  enable 
any  Court  to  arrive  at  the  means  of  doing  even  reason- 
able justice  between  them.  And,  in  addition  k)  the  com- 
mon difficulties  in  ordinary  cases,  the  death  of  either 
partner  puts  an  end,  at  the  Common  Law,  to  any  means 
of  enforcing  this  remedy  by  account ;  for  it  being  founded 
in  privity  between  the  parties,  no  suit  lay  by,  or  against 
the  personal  representative  of  the  deceased  partner,  to 
compel  an  account.^ 

^  GG4.  In  a  few  cases,  indeed,  where  there  has  been 
a  covenant  or  promiso  to  account,  Courts  of  Law  have 


1  Co.  Liu, 
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attempted  to  approximate  towards  an  effectual  remedy 
in  the  shape  of  damages  for  a  breatih  of  the  ohligatioD. 
But  it  is  manifest-,  that,  even  in  these  cases,  the  damages 
must  be  wholly  uncertain,  unless  an  account  can  he 
fully  and,  fairly  taken  between  the  parties ;  for,  other- 
wise, there  will  be  no  rule,  by  which  to  ascertain  the 
damages.  There  has,  too,  been  a  struggle,  in  cases, 
where  one  partner  has  been  compelled  to  advance  or 
pay  money  on  the  partnership  account  out  of  his  own 
private  funds,  to  give  him  a  remedy  at  law  for  a  contri- 
bution from  the  other  partners.  But  it  is  difficult  to 
perceive,  how,  except  under  very  peculiar  circumstances, 
such  a  remedy  will  lie.'    For  it  is  impossible,  during 


1  It  ia  no  part  of  (be  object  of  these  CooimeatatieB,  to  show  in  miDots 
detail,  the  nature  and  exleol  of  the  legal  Teroedies,  in  cases  of  this  sort. 
Where  (he  pulnenbip  bas  been  disBolved,  and  upon  euch  e  disaoluiion, 
all  the  aeeounta  of  the  parinenhip  have  been  adjueted,  ae  between  ihe 
parinera;  or  where  one  partner  haa  purchased  the  property,  and  agreed 
to  pay  all  the  debts  ;  there,  if  the  other  partner  ia  called  upon  to  pay  a 
partnership  debl,  be  may  be  entitled  at  law  to  contiibution.  So,  where, 
upon  a  dissotutioD  of  a  partnership,  all  the  aceoanla  have  been  adjusted, 
and  a  balance  struck,  an  action  at  law  will  lie  for  such  balance.  So, 
where  a  sum  of  money  has  been  receifed  for  one  partner's  separate  ac- 
ODunt  by  the  other  partners,  he  may  recover  the  same  in  an  action  of 
Assumpsit,  as  money  had  and  received  for  his  use.  But  all  these,  and 
other  cases  of  the  like  nature,  stand  upon  Iheir  own  special  circumstances, 
and  Meer  wide  of  the  geaeral  doctrine.  There  is  eo  case  in  the  English 
Ceoris,  (although  there  may  be  cases  in  some  of  the  American  Courie,) 
where  any  action  at  law,  except  on  account,  has  been  held  to  lie  generally 
to  aettls  partnership  accoonls,  or  for  a  coptcibulion  by  one  partner  against 
the  others,  for  money  paid  bj  him  for  the  use  of  the  partnership.  The 
learned  reader  will  find  oianj  of  the  caaee  collected  and  commented  on  in 
Mr.  Collyer'a  valuable  work  on  Partnership,  B.  3,  eh.  3,  ^  1,  3,  4,  and  in 
the  notes  of  the  able  American  editor,  Mr.  Phillips,  in  bis  edition  of  that 
work.  Mr.  Gqw,  in  his  work  on  the  same  subject,  (ch.  2,  tffi,)  has  dia- 
onssed  the  same  subject  at  large  ;  and  in  his  last  (the  third)  edition,  he 
has  correcietl  some  of  the  inadvertencies,  into  which  he  bad  fallen,  on  this 
subject,  by  relying  too  much  upon  eome  loose  dicta  in  some  of  the  aothot- 
64» 
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the  cootianaDce  of  the  partaeTship,  nithout  taking  a 
general  acconnt,  to  say,  that  any  one  partner,  so  called 
upon  to  advance  or  to  pay  money,  is,  on  the  whole, 
a  creditor  of  the  firm  to  sach  an  amount.  And  if 
he  is,  how,  in  point  of  technical  propriety,  can  he 
institute  a  remedy  against  his  other  partners  alone,  as 
contradistinguished  from  the  partnership?  It  is  very 
certain,  that,  if  he  should  lend  the  partnership  a  sum  of 
money,  he  could  not  eue  for  it  at  law,  for  he  could  not 
sue  himself  J  and  it  is  not  very  easy  to  perceive  a  clear 
distinction  hetween  this  and  the  former  case.  And  if  it 
should  turn  out,  upon  taking  a  general  account^  that 
such  partner  was  a  debtor  to  the  partnership,  it  would 
be  unreasonable  and  useless  to  allow  him  to  recover  the 
very  money,  which  he  most  refund  to  the  partnership ; 
for  the  maxim  of  common  sense,  as  well  as  of  common 
justice,  'iS,Frustrapeti8,quod8tatm  aUeri redder e  cogens.^ 

§  665.  Cases  have  also  occurred,  in  which  suits  at  law 
have  been  maintained  for  the  breach  of  an  agreement  to 
furnish  a  certain  sum  or  stock  for  the  partnership  pur- 
poses. In  such  a  case  the  transaction  is  not  so  much  a 
partnership  transaction,  as  an  agreement  to  launch  the 
partnership ;  and  an  agreement  to  pay  money  or  furnish 
stock,  for  such  a  purpose,  is  an  individual  engagement 
of  each  partner  to  the  other.^  For  the  breach  of  such 
an  agreement,  there  seems  no  reasonable  objection  to 
the  maintainance  of  a  suit  at  law.'    But,  what  should 


itiea.  See  tlso  UolmeB  v.  Hi|fgiDB,  1  B.  &  Creuw.  74 ;  Usrrey  v. 
Crickelt,  5  M.  &  Selw.  336  ;  BotiU  d.  Bammond,  6  B.  &  Cietw.  U9. 

*  Bfancb's  Maxims,  55. 

<  See  V^nipg  v.  Leckie,  13  Eul,  R.  7 ;  Gale  t>.  Leckie,  2  Surk,  R. 
107 ;  TeriUl  v.  Bichatda,  1  Nott  &  McCord,  R.  30. 

3  See  Vance  v.  filaio,  18  Ohio,  532 ;  Ellisoo  t>.  Chaproan,  7  Blackf. 
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be  the  measure  of  the  damages,  must  depeud  upos  the 
circumstaiices  of  each  particular  case.  No  geoeral  rule 
can  be  laid  dowu,  to  govern  all  cases.  If  the  partnership 
has  no  specific  term  fised  for  its  continuance,  in  many 
cases  the  damages  would  be  merely  nominal.  If  it  has 
such  a  specific  fixed  term,  the  damages  most  necessarily 
be  of  a  very  uncertain  nature  and  eztent.  The  whole 
sum  agreed  for  the  partnership  stock  could  not  be  the 
true  rule  j  for  that  would  be  in  effect  to  give  one  part- 
ner the  whole  capital  stock.  And,  on  the  other  hand, 
the  possible  profits  of  the  partnership,  if  carried  on, 
would  not  furnish  a  rule,  because  of  the  unccrtaicty  of 
such  profits,  and  their  being  to  arise  in  futuro,  and  the 
injury  not  being  certain  at  the  time  of  the  breach. 

§666.  The  remedial  justice  administered  by  Courts 
of  Equity  is  far  more  complete,  extensive,  and  various, 
adapting  itself  to  the  particular  nature  of  the  grievance, 
and  granting  relief  in  the  most  beneficial  and  effectual 
manner,  where  no  redress  whatsoever,  or  very  imperfect 
redress,  could  be  obtained  at  law.  In  the  first  place, 
they  may  decree  a  specific  performance  of  a  contract  to 
enter  into  a  partnership  for  a  specific  term  of  time,  (for 
it  would,  ordinarily,  be  useless  to  enforce  one,  which 
might  be  dissolved  instantly,  at  the  will  of  either  party, )i 
and  to  furnish  a  share  of  the  capital  stock ;  which  a 
Court  of  Law  is  incapable  of  doing.'    This  remedy, 


1  Thia  qDaliBcalion  (ordinarily)  is  necessary  \  iat  a  specific  perfoim- 
aoce  may,  in  some  cases,  be  impSrtsnt  lo  ealtUtlJsh  righls  nndei  a  partner- 
ship which  hu  DO  fixed  term  for  its  continuance.  Mr.  Swanston,  in  his 
excellent  note  to  Crawshay  e.  Maule,  1  Swanst.  R.  611,  &1S,  613,1)38 
clearly  shown  tha  propriety  of  the  qaalifieatioo.  See  also  fiitchett  v. 
Boiling,  5  Munf.  R.  442. 

3  Anon.  2  Ves.  629,  630  ;  Hercy  v.  Birch,  9  Ve«.  357 ;  Boxton  t>.  Us- 
ui, 3  Atk.  3B5  ;  Hibbert  v.  Hibbert,  cited  in  CoUyet  on  Farto.  B.  3,  ch.  9, 
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however,  ia  rarely  songht,  for  the  plain  reason,  that  few 
partnerships  can  be  hoped  to  be  suceessfal,  where  they 
begin  in  mutual  distruet,  dissatiafactioD,  or  enmity. 

\  667.  In  like  manner,  after  the  commencement,  and 
during  the  continuance  of  the  partnership,  Courts  of 
Equity  will,  in  many  cases,  interpose  to  decree  a  specific 
performance  of  other  agreements  in  the  articles  of  part- 
nership. If,  for  instance,  there  be  an  agreement  to  insert 
the  name  of  a  partner  in  the  firm  name,  so  as  to  clothe 
him  publicly  with  all  the  rights  of  acting  for  the  part- 
nership ;  and  there  he  a  studied,  intentional,  nrolonged, 
and  continued  inattention  to  the  application  of  the  part- 
ner to  have  his  name  so  used  and  inserted  in  the  firm 
name  ;  Courts  of  Equity  will  grant  a  specific  relief,  by 
an  injunction  against  the  use  of  any  other  firm  name, 
not  including  his.  But  the  remedy,  in  such  cases,  is 
strictly  confined  to  cases  of  studied  delay  and  omission, 
and  relief  will  not  be  given  for  a  temporary,  accidental, 
or  trivial  omission.'  So,  where  there  is  an  agreement 
not  to  raise  money  in  the  name,  or  on  the  credit  of 
the  firm,  for  the  private  use  of  any  one  partner ;  Courts 
of  Equity  will,  from  the  manifest  danger  of  injury  to  the 
firm,  interpose  by  injunction  to  stop  such  an  abuse  of  the 
credit  of  the  firm.^  So,  where  there  is  an  agreement,  by 
the  partners,  not  to  engage  in  any  other  business,  Courts 
of  Equity  will  act  by  injunction  to  enforce  it ;  and,  if 
profits  have  been  made  by  any  partner,  in  violation  of 
such  an  agreement^  in  any  other  business,  the  profits 


$S,p.  197;  CrftWBhaf  ff.  Miule,  1  Swansl.  511,  613,  Mr.  Swuston's 
note ;  Peacock  ir.  Peacock,  16  Vea.  49  ;  Btrchett  v.  Boiling,  5  Manf.  R'. 
US. 

1  Maithall  v.  Colmao,  3  lac.  &  Walk.  366,  S89. 

3  Ibid. 
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will  be  decreed  to  belong  to  the  partnership.!  So,  if  it  is 
agreed,  that,  npon  the  dissolntioa  of  a  partnership,  a  cer- 
tain partnership-book  slijill  belong  to  one  of  the  part- 
ners, and  the  other  shall  have  a  copy  of  it,  Courts  of 
Equity  will  decree  a  specific  performance.' 

S  668.  Courts  of  Equity  will  even  go  farther ;  and,  iu 
case  of  a  partnership  existing  during  the  pleasure  of  the 
parties,  with  no  time  fixed  for  its  renunciation,  will 
interfere  (as  it  should  seem)  to  qualify  or  restrain  that 
renunciation,  unless  it  is  done  under  fair  and  reasonable 
circumstances ;  for,  if  a  sudden  dissolution  is  about  to 
he  made,  in  ill  faith,  and  will  work  irreparable  injury. 
Courts  of  Equity  will,  upon  their  ordinary  jurisdiction 
to  prevent  irreparable  mischief,  grant  an  injunction 
against  such  a  dissolution.*  And  this  is  in  strict  con- 
formity to  the  doctrine  of  the  Civil  Law  on  the  same 
subject.  By  that  law  a  partnership,  without  an  express 
agreement  for  its  continuance,  may  be  dissolved  by 
either  party,  provided  the  renunciation  be  bond  fide  &nA. 
reasonable.  Socidas  coiri  potest  velin  perpduum,  id  est, 
dum  vivunt,  vel  ad  iempus,  vet  ex  tempore,  velsub  conditione. 
IHssociamur  renundatiom,  morte,  capUis  minuiione,  et  eges- 
iaie*  But,  then,  it  is  afterwards  added  ;  Diximvs,  disen- 
su  solvi  sodidatem  ;  hoc  Ua  est,  si  omnes  dissientiunt  Quid 
ergOj  si  unus  renuncid?     Cassias  scripsU,  eum,  qid  renun- 


1  See  Soraetville  v.  Mackajr,  16  Ves.  383,  3S7,  339. 

3  Lingen  e.  Simpson,  I  Sim.  &  Stu.  600.  Foe  a  more  full  considera- 
tion of  iliia  subject,  see  Story  on  Pirlnership,  i)  188  to  ISO;  Id.  I)  204  to 
SIS ;  Id.  }  SSI  (o  23a  ;  Foal,  ^  671  ;  RichardBon  d.  Bank  of  England,  4 
Mjine  &  Craif,  R.  165,  173,  173. 

3  See  Chavany  v.  Vsn  Sommer,  3  Wooddea.  Lect.  416,  note  ;  S.  C. 
cited  1  SwBDst.  B.&l],6tS,  inaoote.  Se«  Id.  133  ;  16  Vee.49;  17  Ves. 
198,  308. 

*  Dig.Lib.  17,  tit.  2,1.  1,4. 
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eiaverii  socidaii,  a  se  quidem  lUerare  socios  sttos,  se  aidem 
ah  ilUs  non  Uberare.  Quod  viique  observandtim  est,  si  doh 
mah  renunciatio  facia  sit,  &c.'  St  intempedive  rerameieiw 
societati,  esse  pro  socio  actionem.^  And  again,  Labeo 
writes ;  -Si'  renunciaverii  soddati  unus  ex  socm  eo  tempor.e, 
giio  uderfiiU  socn  mm  dirimi  socidaiem,  eommiliere  eum  in 
pro  socio  acHone?  And,  again,  in  a  more  general  form,  it 
is  said;  In  societate  coeunda,  mhil  attinet  de  renunciatione 
cavere  ;  quia  ipso  jure  societatis  intempestim  renundaiio  in 
astimaiionem  venU.*  The  same  principles  are  recognized 
in  the  countries,  which  derive  their  jurisprudence  from 
the  Civil  Law.> 

k  669.  In  like  manner,  Courts  of  Equity  will  inter- 
fere, by  way  of  injunction,  to  prevent  a  partner,  during 
the  continuation  of  the  partnership,  from  doing  any 
acts  injurious  thereto,  as  by  signing  or  indorsing  notes 
to  the  injury  of  the  partnership,  or  by  driving  away 
customers,  or  by  violating  the  rights  of  the  other  parties, 
or  his  duty  to  them,  even  when  a  dissolution  is  not 
necessarily  contemplated.' 

h  670.  These  are  instances  (and  others  might  be 
mentioned)'  of  the  remedial  justice  of  Courts  of  Equity, 
in  carrying  into  specific  effect  the  articles  of  partner- 


I  Dig,  Lib.  17,  tit.  2, 1.  85,  (f  3. 

»  Dig.  Lib.  17,  tit.  3,1.14. 

3  Dig.  Lib.  17,  tit.  2, 1.  05,  ^5;  Id.  I.  17,  ^  3  ;  1  Swanat.  R.  510,G11, 
51S,  note  ;  Vino,  in  InBl.'Coroio.  6B0,  (  1,  3,  3. 

*  Dig.  iJb.  17,  lit.  2,  L  17,  ^  2. 

s  See  2  Bell,  Comm.  B.  7,  cb.  3,  n.  1327 ;  EmIi.  Inst.  B.  3,  tit  3, 
^  26 ;  1  Siaii'a  Init.  B.  1,  tit.  16,  ^  4 ;  Polhier,  Tnil^  de  S>atA6\k,  n.  65, 
149,  ISO,  151. 

B  See  Churllon  v.  Poaller,  19  Vea.  148,  n. ;  Goodmtn  v.  Whiicomb, 
1  Jae.  &  Walk.  589 ;  Collfer  on  Ptrtn.  B.  2,  cli.  3,  ^  5 ;  England  v.  Cur- 
ling. S  BesTan,  R.  129  ;  Hall  v.  Hall,  13  Beavan,  414. 

1  See  Colljier  on  Putn.  B.  3,  cli.  3,  ^  5. 
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ship,  Tvhere  the  remedy  at  law  would  be  wholly  illusory 
or  inadequate.  But  it  is  not  hence  to  he  inferred,  that 
Courts  of  Equity  will,  in  all  cases,  interfere  to  enforce 
a  specific  performance  of  such  articles.  Where  the 
remedy  at  law  is  entirely  adequate,  no  relief  will  be 
granted  in  Equity.  And  where  the  stipulation,  though 
not  against  the  policy  of  the  law,  yet  is  an  eSort  to 
devest  the  ordinary  jurisdiction  of  the  common  tribunals 
of  justice,  such  as  an  agreement  in  case  of  any  disputes, 
to  refer  the  same  to  arbitrators.  Courts  of  Equity  will 
not,  any  more  than  Courts  of  Law,  interfere  to  enforce 
that  agreement ;  but  they  will  leave  the  parties  to  their 
own  good  pleasure  in  regard  to  such  agreements.  The 
regular  administration  of  justice  might  be  greatly  im- 
peded, or  interfered  with  by  such  Btipulations,  if  they 
were  specificEilly  enforced.  And  at  all  events,  Courts 
of  Justice  are  presumed  to  he  better  capable  of  admi- 
nistering and  enforcing  the  real  rights  of  the  parties, 
than  any  mere  private  arbitrators,  as  well  from  their 
superior  knowledge,  as  their  superior  means  of  sifling 
the  controversy  to  the  very  bottom.' 

5  671.  The  remedial  justice  of  Courts  of  Equity  is 
not  confined  to  cases  of  the  nature  above  stated.  They 
may  not  only  provide  for  a  more  effectual  settlement  of 
all  the  accounts  of  the  partnership  after  a  dissolution, 
but  they  may  take  steps  for  this  purpose,  which  Courts 
of  Law  are  inadequate  to  afford.  They  may,  perhaps, 
interpose,  and  decree  an  account,  where  a  dissolution 
has  not  taken  place,  and  is  not  asked  for,  although  or- 
dinarily, they  are  not  inclined  to  decree  an  account. 


1  Street  c.  Bigby,  6  Vw.  815,  618 ;  ThompMa  o.  ChMnocIt,  8  T.  R. 
139 1  Waurae.  Taylor,  15  Yes.  10;  Welliogloa  v.  Mackialosh,  2  Mk. 
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unless  under  special  circttmstances,  if  there  is  not  an 
actual  or  contemplated  dissolution,  eo  that  all  the  afTairs 
of  the  partnership  may  be  woaod  up.* 


1  Forman  v.  Homftay,  3  Ves.  &.  B.  339  ;  Harrison  e.  Annitage,  4 
Madd.  B.  143 ;  Ruaaell  v.  Loscombe,  4  Simons,  R.  B  ;  Enowlea  v.  Haogh- 
ton,  11  Vea.  168;  S.  C.  Collyer  on  Fart.  B.  9,  ch.  3,  ^  3,  p.  163,  note 
(o);  Waters  D.  Taylor,  15  Vea.  15.  See  HalU.Hall,  3Eng.  Law&Eq. 
R.  191 ;  Smith  n.  Jejes,  4  Beavan,  503.  Lord  Eldon,  in  Forman  v.  Hom- 
fray,  (8  V.  &  Beam.  329)  thought,  that  no  account  ought  to  be  decreed, 
anieas  there  ia  alao  a  prajer  for  a  diasoluiion.  But  tho  then  Vice-Chan- 
cellor,  (Sir  John  Leacb,)  in  Harrison  e.  Armilage,  (4  Madd.  R.  143,) 
thought  olherwiae.  In  the  later  case  of  Ruaael  c.  Loscombe,  (4  Simons, 
R.  8,)  Ihc  preaent  Vice- Chancel  lor  {Sir  Lancelot  Shadwell)  agreed  with 
Lord  Eldon,  and  held  the  bill  demorrabls  for  not  prajing  a  diBaoIution.  In 
WalWrih  V.  Holt,  4  Mylne  &  Craig,  610,  635  to  639,  Lord  Cotteoham 
TCTiewcd  ihe  caaea  at  large,  and  said,  "  When  it  ia  said,  that  the  Conrt 
cannot  give  relief  of  this  limited  kind,  it  is,  I  presume,  meant,  that  the 
bill  ought  to  have  prayed  a  dissolminn,  and  a  final  winding  up  of  the 
affairs  of  the  companj.  How  far  thia  Court  will  interfere  between  part- 
ners, except  in  cases  of  dissolution,  has  been  ths  subject  of  mach  difference 
of  opinion,  upon  which  il  is  not  my  purpose  lo  say  any  thing  beyond  what 
is  necessary  for  the  decision  of  ihia  case ;  but  there  are  strong  authorities 
for  holding,  that  lo  a  bill  praying  a  dissolulion,  all  the  partners  must  be 
parties ;  and  thia  bill  alleges,  that  ihey  are  so  numerous  as  to  make  that 
impossible.  The  result,  iherefora,  of  these  two  rules  would  be,  —  the 
one  binding  Iha  Court  to  withhold  its  jurisdiction  except  upon  bills  praying 
a  dissolution,  and  the  other  requiring  that  all  the  partnera  ahould  be  par- 
ties to  a  bill  praying  it ;  that  the  door  of  Ibis  Court  would  be  shut  in  all 
cases  in  which  the  parloera  or  shareholders  are  too  numerona  to  be  made 
parties,  which,  in  the  present  state  of  the  transactions  of  mankind,  would 
be  an  absolute  denial  of  justice  to  a  large  portion  of  the  subjects  of  the 
realm,  in  some  of  the  most  important  nf  ibeir  aSairs.  This  result  ia 
quite  snfGeient  to  show,  that  auch  cannot  be  the  law  ;  for,  as  I  have  said 
upon  other  ocetfuons,  I  think  it  the  duty  of  this  court  to  adopt  its  practice 
and  course  of  proceeding  to  the  eiiating  state  of  society,  and  not  by  loo 
strict  an  adherence  to  forms  and  rules,  established  under  different  circom- 
atances,  to  decline  to  administer  justice,  and  to  enforce  rights,  for  which 
there  is  no  other  remedy.  Thia  has  always  been  the  principle  of  this 
Court,  though  not  at  all  limes  snfilciently  allended  to.  It  is  the  ground 
upon  which,  the  Court  haa  in  many  eases,  diapensed  wiih  the  presence  of 
partiea,  who  would,  according  to  the  general  practice,  have  been  necessary 
parUea.    Li  Cockburn  v.  Thompson,  Lord  Eldoo  aays,  '  A  general   rule, 
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$  672.  But  where  such  dissolution  has  taken  place, 
an  account  will  aot  only  he  decreed,  hut,  if  necessaiy, 


esubliahed  for  ihe  oonveDienl  adminiatTation  of  juatice,  maat  not  be  ad- 
heied  to  in  cases,  in  which,  eonsJBlently  nllh  practical  eoaveaieace,  it  js 
incapable  of  application  ; '  and  again, '  Ttie  difHcuh;  must  be  overcome 
upon  Ihis  principle,  thai  it  ia  belter  to  go  as  far  as  possible  towards  justice, 
IhaD  to  den;  it  altogether.'  ir,  theTefore,  it  were  necessary  to  go  much 
further  than  it  is,  in  apposition  to  some  highly  sanctioned  opinions,  ir 
order  lo  open  the  dooi  of  jostice  in  this  Court  to  those  who  cannot  obiain 
it  elsewhere,  1  ahould  not  ahrink  from  the  lesponsibilily  of  doing  so ;  hot 
in  this  paiUcnlar  ease,  aotwithstanding  the  opinions  to  which  I  have 
referred,  it  will  be  found  that  there  is  much  more  of  aulhorily  in  snpporl 
of  the  Equity  cliioed  by  ibis  bill,  than  there  is  against  it.  It  is  true,  that 
the  bill  does  not  pny  for  a  dissolution,  and  that  it  states  the  company  lo 
be  still  subsisting  ;  but  it  does  not  pray  for  an  account  of  partnership 
dealing  and  ttanaaciionB,  for  the  purpose  of  obtaining  the  share  of  profits 
due  to  the  plaintifis,  which  seems  to  be  the  eaae  contemplated  in  the 
opinions  to  which  I  have  referred  ;  but  its  object  ia,  to  have  the  common 
MMts  realized  and  applied  to  their  legitimate  purpose,  in  order  that  the  plain- 
ttSs  may  bd  relieved  from  the  reaponsibility  to  which  they  are  exposed,  and 
which  ia  contrary  to  the  provisions  of  their  common  contract,  and  to  every 
principle  of  jastioe.  But  nheibet  the  interest  of  the  plaintiSs  io  right  of 
which  they  sue  arises  from  anch  responsibility,  or  from  any  other  cause, 
cannot  be  material,  the  question  being.  Whether  some  partners,  having 
an  inierest  in  the  application  of  the  partnership  property,  are  enliited  on 
behalf  of  ihemselves  and  tbe  other  partners,  except  the  defendants,  to 
sue  such  remaining  partners  in  this  Court  for  that  purpose,  pending  the 
subsistence  of  the  partnership  ;  and  if  it  shall  appear,  that  such  a  suit 
may  be  maintained  by  some  partners  on  behalf  of  themselves  and  others 
similarly  cirenmstanced,  against  other  persons,  whether  trns tees  and  agents 
for  the  company,  or  sifangers  being  possessed  of  property  of  the  company, 
it  may  be  asked.  Why  the  same  right  of  suit  shoold  not  exist,  when  the 
pany  in  possession  of  such  property  happens  also  to  be  a  partner  or 
shareholder.  In  Chancey  v.  May,  the  defendants  were  partners.  In 
the  Widows'  Case,  before  Lord  Thurlow,  cited  by  Lord  Eldon,  the 
bill  was  OD  behalf  of  the  plaintifis  and  all  others  in  the  same  interest, 
and  sought  to  provide  fonds  for  a  subsisting  establishment.  In  Knowles 
V.  Haughton,  11th  July,  1805,  reported  in  Vesey,  hot  more  fully  in  Collyer 
.  on  the  Law  of  Parlnerahip,  the  hill  prayed  an  account  of  partnership 
tranaactiona,  and  that  tbe  partnership  might  be  established;  and  tbe  decree 
directed  an  accoontof  the  brokerage  business,  and  to  ascertain  what,  if 
any  thing,  was  due  to  the  plaintiff  in  respect  ibereof ;  and  the  Master  was 
to  inquire  whether  the  partnership  betiveea  thepluntiS'  and  the  defendant 
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a  manager  or  receiver  will  be  appointed  to  close  the 
partnership  bueiaess,  and  make  side  of  the  partnersMp 


had  at  anj  time,  snd  when,  been  diaaolTed  ;  ibowing  that  ibe  Conrt  did 
not  considei  ttie  diasolDtion  of  (he  parlDeiship  aa  a  ptelioainaTy  neceasarj, 
before  direcLing  tbe  account.  In  Cookbara  v.  Tfaampaon,  ihe  bill  prajed 
t  dissolution  ;  bet  it  waa  £led  by  oerlkin  pioprietore  on  behalf  of  them- 
aeWea  and  others,  and  Lord  Eldon  overruled  the  objection,  ihat  Ihe  oihen 
were  not  pariiea.  In  Hileben*  r.  Congteve,  the  bill  was  on  behalf  of  the 
plainliff  and  the  other  abaieholders,  against  certain  shareholders,  who 
were  also  diiectors,  not  praying  a  dissoluiioa,  but  seeking  ooljr  the  repay- 
ment to  the  company  of  certain  funds,  alleged  to  have  been  impro- 
perly abtlracted  from  tbe  partnerahip  propertr,  by  the  defendanta ;  and 
Sir  Anthony  Hart  overruled  a  deraarrer,  and  his  decision  was  affirmed 
by  Lord  Lyndhnrst.  In  Walboni  t>.  Ingilbj,  the  bill  did  not  pray  a  disso- 
lution of  partnerahip,  and  Lord  Brongham,  in  allowiag  the  demurier  upon 
other  grounds,  stated  that  it  could  not  be  aupported  upon  the  ground  of 
want  of  parUes,  becanae  a  diasolntion  waa  not  prayed.  In  Taylor  o.  Sal- 
mon, the  suit  waa  by  some  shareboldeia,  on  behalf  of  themgeUes  and 
others,  aguDst  Salmon,  also  a  shareholder,  to  recover  property  claimed  bj 
the  compaoy,  which  he  had  appropriated  to  himself;  and  the  Vice-Chan- 
cellor decreed  for  the  plaintiff,  which  was  affirmed  on  appeal.  The  bill 
did  not  pray  a  dissolntian,  and  the  company  was  a  subsistiog  and  continu- 
ing partnerahip.  That  case  and  Hitchens  v.  Congrere,  differ  from  the 
preseut  in  this  only,  that  in  those  caaea  the  partnerships  were  flonrisbicg 
and  likely  to  eoDtiouB  ;  whereaa,  in  the  present,  though  not  dissolved,  it 
is  unable  to  carry  on  tbe  purposes  for  which  it  was  formed,  an  inability  to 
be  attributed  in  part,  to  the  withholding  that  property,  which  this  bill 
seeks  to  recover.  So  far,  this  case  approximates  to  those  in  which  Ihe 
partnership  has  been  dissolved,  as  to  which  it  ia  admitted,  that  this  Court 
exercised  its  jnrtsdiclion.  This  case  also  differs  from  the  two  last  men- 
tioned cases  in  this,  that  the  difficulty  in  which  tin  plaintiffi  are  placed, 
and  the  eonsequent  necessity  for  the  assistance  of  this  Court,  is  greater  in 
this  ease  ; — no  reason,  certainly,  for  withholding  that  asBistanca.  How 
far  the  principle  upon  whichthese  cases  have  proceeded,  is  conMstent  with 
the  doctrine  in  Boesell  v.  Loscome, '  That  in  occasional  breaches  of  con* 
tract  between  partnera,  when  thej  are  not  of  so  griemus  a  nature  as  to 
make  it  impossible  that  the  partnership  should  conunne,  the  Court  stands 
neuiet,'  will  be  to  be  considered  if  the  case  ahoold  arise.  It  ia  not  neces- 
sary to  express  any  opinion  as  to  that  in  the  present  case ;  but  it  may  be. 
suggested,  that  the  supposed  rule,  that  the  Court  will  not  direct  an  aecouat 
of  partnership  dealin;.'^  and  transaeiiooa,  except  aa  eonaeqaeut  npon  a  dis- 
solution, though  trne  in  some  cases,  and  to  a  certain  extent,  has  been  anp- 
posed  to  be  more  generally  applicable,  than  it  is  upon  authority,  or  ought 
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property ;  so  that  a  final  distribution  may  be  made  of 
the  partnership  effects.^  This  a  Court  of  Law  is  incom- 
petent to  do.  The  accounts  are  usually  directed  to  be 
taken  (as  has  been  already  suggested)  before  a  Master, 
who  examines  the  parties,  if  necessary,  and  re([uire8 
the  production  of  all  the  books,  papers,  and  vouchers 
of  the  partnership,  and  he  is  armed  from  time  to  time, 
by  the  Court,  with  all  the  powers  necessary  to  efTectu- 
ate  the  objects  of  the  reference  to  him.  If  it  is  deemed 
expedient  and  proper,  the  Court  will  restrain  the  part- 
*  ners  from  collecting  the  debts,  or  disposing  of  the  pro- 
perty of  the  concern,  and  will  direct  the  moneys  of  the 
firm  received  by  any  of  them,  to  be  paid  into  Court 
In  this  way  it  adapts  its  remedial  authority  to  the  exi- 
gencies of  each  particalar  case.' 


lobe  upon  principle.  It  ii,  boweTer,  ceilsin,  ifaal  thia  lapposed  tula  u 
directly  oppoged  to  the  decision  of  Sir  J.  Leach,  in  Hatriion  v.  Annitage, 
and  RichardB  r.  Daviea.  Having  referred  lo  so  maoj  caaes,  in  which 
Buits  similar  to  the  present  hare  been  maintained  by  eome  partners  on 
behalf  of  tbemielveB  and  others,  it  ia  scarcely  necessary  to  say  any  thing 
as  lo  tbe  objection  for  want  of  parties ;  and  as  lo  the  assignees  of  ibose 
shareholders,  who  have  become  bankrupts,  those  assignees  are  now  share- 
holders in  iheir  plaoea,  for  the  parpoaeof  any  interest  they  have  in  the  pro- 
perty of  the  company  ;  and,  BBsucb,are  included  in  the  number  of  those  on 
whose  behairibe  suit  is  instituted.  Asimitar  abjection  waanused  andovei- 
ruled  in  Tsylar  v.  Salmon  as  lo  the  shares  of  Salmon.  Upon  the  authority 
of  the  caaes  to  which  I  have  referred,  snd  of  the  principle  lo  which  I  haTfl 
Blluded,if  itbeoeceasary  toTeiorttoitjIam  of  opinion,  that  a  demnrrer  can- 
not be  supported ;  and  the  usual  urder,  overruling  a  demurrer,  must  he  sub- 
slitnted  for  that  pronounced  by  the  Vice -Chancel  lor."  The  point  mast, 
therefore,  be  held  to  be  still  open  for  further  consideration.  See  Hall  v. 
Hall,  3  Eng.  Law  tt  £q.  It.  196  ;  Thomas  v.  Davies,  tl  Beavan,  39. 

1  See  Crawshay  v.  Maule,  1  Swanet.  R.  S06, 533 ;  Peacock  v.  Feaeook, 
IS  Yes.  57,  98 ;  Fetiheratonhaugh  o.  Fenwick,  17  Ves.  S»8,  308  ;  Craw 
shay  r.  CoUtnt,  15  Yes.  216 ;  Wilson  v.  Greenwood,  1  Swanst.  R.  171 : 
Oliver  t.  Hamilton,  S  AnBt.  R.  453. 

s  See  Collyer  on  Pannership,  B.  3,  ch.  3,  ^  3,  and  the  casesthere  cited  ; 
Foster  o.  Donald,  1  Jau.  &  Walk.  353,  253. 
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$  673.  Bat,  perhaps,  one  of  the  strongest  cases,  to 
illustrate  the  beneficial  operation  of  the  jarisdiction  of 
Courts  of  Equity  in  regard  to  partnership,  is  their  power 
to  dissolve  the  partnership  during  the  term  for  which 
it  is  stipulated.  This  is  a  peculiar  remedy  irhich  Gourte 
of  Common  Law  are  incapable  of  administering,  by  the 
nature  of  their  organization.  Such  a  dissolution  may 
be  granted,  in  the  first  place,  on  account  of  the  imprac- 
ticability of  carrying  on  the  nndertakiog,  either  at  all, 
or  according  to  the  stipalationa  of  the  articles.'  In  the 
next  place,  it  may  be  granted  on  account  of  the  insanity, 
or  permanent  incapacity,  of  one  of  the  partners.'  In 
the  next  place,  it  may  be  granted  on  account  of  the 
gross  miscondnct  of  one  or  more  of  the  partners,'  [al- 
though the  party  applying  for  the  dissolution  may 
have  committed  the  first  wrong.*]  Bnt  trifling  faults 
and  misbehavior,  which  do  not  go  to  the  substance  of 
the  contract,  do  not  constitute  a  safficient  groand  to 
justify  a  decree  for  a  dissolution.' 

674.  There  are  other  considerations,  which  make  a 
resort  to  a  Court  of  Equity,  instead  of  a  Court  of  Law, 
not  only  a  more  convenient,  but  even  an  indispensable 

I  Barins  v.  DU,  t  Coz,  R.  3 13 ;  Waters  t>.  Taylor,  3  Ves.  &  B.  399 ; 
Burr  ■•.  Speirs,  9  Bell,  Comrn.  642,  4  ISST,  note  (6). 

B  Waleti  V.  Taylor,  2  Vea.  &  B.  S»S ;  Sayer  o.  Bennet,  1  Coz,  R .  107 ; 
S.  C.  I  Monttfrue  on  Farm.  Appz,  16  ;  Cotlyer  on  Partn.  B.  3,  ch.  3,  ^  S  ; 
Pearao  v.  ChambeiUin,  2  Yea.  S4,  S5  ;  Wtezham  o.  Hudleaion,  1  Swanat. 
R.  S14,  noie ;  leler  r.  Baker,  6  Humph.  BS. 

3  See  Marshall  t>.  Colman,  3  Jac.  &  Walk.  [366]  300;  Goodmans. 
Whiicumb,  1  Jac.  &  Walk.  [560]  fiSt ;  Chapman  v.  Beach,  Id.  [573]  5H ; 
Norway  v.  Bowe,  19  Yea.  118;  Waters  t>.  Taylor,  3  Ves.  &  B.  304; 
Masier  ti.  KirioD,3  Vea.  74;  De  Berengerv.  Hanmiel,  7  Jarman,  ConTej. 
26,  cited  Colijer  od  PariD.  B.  3,  ch.  3,  ^  3,  p.  161 ;  Russell  v.  Loscnmbe, 
i  Simons,  B.  B. 

*  Blake  D.  Dorgsn,  1  Green,  (Iowa,)  S37. 

>  Goodman  v.  Whiteomb,  1  Jac.  &  Walk.  [569]  593 ;  Collyer  on  Farto. 
B.  9,  ch.  3,  ^  3. 
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instrameDt  for  the  purposes  of  justice.  Thus,  real  estate 
may  be  bought  and  held  for  the  purposes  of  the  partner- 
ship, and  really  be  a  part  of  the  stock  in  trade.  The  con- 
veyance in  each  a  case,  may  be  in  the  name  of  one,  for 
the  benefit  of  all  the  partners ;  or  in  the  name  of  all,  as 
tenants  in  common,  or  as  joint  tenants.  In  case  of  the 
death  of  s  partner,  by  'which  a  dissolution  takes  place, 
the  real  estate  may  thus  become  severed  at  law  from 
the  partaersfaip  funds,  and  vest  in  the  surviving  partner 
exclusively,  or  in  the  heirs  of  a  deceased  partner,  in 
common  with  the  survivor,  according  to  the  parUcalar 
circumstances  of  the  case.  In  taking  an  account  of  ib» 
partnership  effects  at  law,  it  is  impossible  for  the  Courtj 
for  the  benefit  of  creditors,  to  bring  such  real  estate  into 
the  account;  or  to  direct  a  sale  of  it;  or  to  hold  it  a 
part  of  the  partnership  funds.  It  must  be  treated  in 
Courts  of  Law  just  as  its  character  is  according  to  the 
Common  Law.  But  in  a  Court  of  Squity,  in  such  a  case, 
Aie  real  estate  is  treated,  to  all  intents  and  purposes,  as 
a  part  of  the  partnership  funds,  whatever  may  be  the 
form  of  the  conveyance.'  For  a  Court  of  Eciuity  con- 
siders the  real  estate,  to  all  intents  and  purposes,  as  pei^ 
sonal  estate ;  and  subjects  it  to  all  the  equitable  rights 
and  liens  of  the  partners,  which  would  apply  to  it,  if  it 
were  personal  estate.  And  this  doctrine  not  only  pre- 
vails, as  between  the  partners  themselves  and  their  cre- 
ditors ;  but,  (as  it  should  seem,)  as  between  the  repre- 
sentatives of  the  partners  also.    So  that  real  estate,  held 


1  See  GoodborD  r.  Suveaa,  5  Gill.  1 ;  Riee  v.  Birnud,  30  Venn.  B. 
478;  Bnchan  s.  Sumner,  3  Baib.  Ch.  R.  ISS ;  Wuhbuiu  r.  Bank  of 
BellowB  Palis,  19  Verm.  378,  299  ;  Da^  o.  FeikinB,  2  Saodf.  Ch.  B.  359; 
Cox  D.  McBorney,  9  Saadf.  S.  C.  R.  661 ;  ATerill  v.  LoDcks,  6  Barb.  S. 
C.  B.  19,  470. 
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ID  fee  for  the  partnership,  and  as  a  part  of  its  funds, 
will,  upon  the  death  of  the  partner,  belong,  in  Equity, 
not  to  the  heirs  at  law,  hut  to  the  personal  representa^ 
tives  and  distributees  of  the  deceased ;  unless,  perhaps, 
there  be  a  clear  and  determinate  expression  of  the 
deceased  partner,  then  it  shall  go  to  his  heir  at  law 
beneficially.' 

$675.  The  lien,  also,  of  partners  upon  the  whole 
funds  of  the  partnership,  for  the  balance  finally  due  to 
them  respectively,  seems  iacapable  of  being  enforced  in 
any  other  manner,  than  by  a  Court  of  Equity,  through 
the  instramentality  of  a  sale.  Besides;  the  creditors  of 
the  partnership  have  the  preference  to  have  their  debts 
paid  out  of  the  partnership  funds,  before  the  private  cre- 
ditors of  either  of  the  partners.  But  this  preference  is, 
at  law,  generally  disregarded ;  in  Equity  it  is  worked 
out  through  the  Equity  of  the  partnere  over  the  whole 
funds.^  On  the  other  hand,  the  separate  creditors  of 
each  partner  are  entitled  to  be  first  paid  out  of  the  sepa- 
rate efiects  of  their  debtor,  before  the  partnership  cre- 
ditors can  claim  any  thing ;  \vhich  also  can  be  accom- 


1  See  Coli;et  on  Farla.  B.  9,  eh.  1,  ^  1,  p.  68  lo  76 ;  Lako  tr.  Crul- 
dock,  3  P.  Will.  158 ;  Elliot  v.  Brown,  9  Ve>.  697 ;  Thornton  t..  Dixon, 
3  Bro.  Ch.  R.  ISQ  (Beh'a  ediiioa) ;  Bell  d.  Phja,  7  Ve».  463;  Ripley  e. 
Waierworth,  7  Ves.  425  ;  Selkrig  v.  Daviei,  3  Dow,  R.  343  ;  TowDBend 
V.  Devaynes,  1  Moniague  on  Partn.  Appx.  96  [101] ;  Gow  on  Partn.  ch. 
3,  ^  1 ;  Randall  d.  Raadall,  7  Sim.  R.  S71  ;  Morria  v.  Eeanle;,  3  Younge 
it  Coll.  139  ;  Blifh  e.  Brent,  2  Youage  Si.  Coll.  2eS,  SB8 ;  Hooghlon  v. 
Houghton,  II  Simona,  R.  4S1  ;  Hoiie  e.  Can,  1  Samoer,  B.  173 ;  Del- 
monico  o.  Guillaatne,  3  Ssndrurd,  B.  3SS. 

a  Twins  n.  Maue;,  I  Alk.  B7  i  Ei  pane  Cook,  P.  Will.  500 ;  £z  patte 
Eller,  3  Ves.a40;  Ex  pane  Claj,  6  Vea.  833  ;  Collyei  on  Paitnerahip, 
B.l,ch.3,^  1,3,3;  Campbell  D.  Mullet,3  Swmst.  674,  675;  Ex  pane 
Ruffin,  6  Ves.  125,  ISB ;  Gray  o.  Chiawell,  S  Yea.  118;  Commercial 
Bank  v.  Wilkioa,  9  Greenl.  38. 
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plished  only  }xf  the  aid  of  a  Court  of  Equity ;  for  &t 
law  a  joint  creditor  may  proceed  directly  against  the 
separate  estate.^  This  is  another  illastration  of  the  doc- 
trine of  marshalling  assets,  and  proceeds  upon  analogous 
principles ;  and  it  is  commonly  applied  in  cases  of  insol- 
vency, or  bankruptcy.  There  are  certain  exceptions  to 
the  rule,  which  confirm,  father  than  abate,  its  force ;  as 
they  stand  upon  peculiar  reasons. 

§  676.  In  like  manner,  in  cases  of  partnership  debts, 
if  one  of  the  partners  dies,  and  the  survivor  becomes 
insolvent  or  bankrupt,  the  joint  creditors  have  a  right 
to  be  paid  out  of  the  estate  of  the  deceased  partner, 
through  the  medium  of  the  equities  subsisting  between 
the  partners.'    Indeed,  a  broader  principle  is  now  esta- 


1  Ibid.;  Dntton  e.MoniBon,  17  Vea'.  SOS  to  910;  Tucker  e.  Oilej,  9 
Cranch,  34.  See  Morria  v.  Mbrna,  4  Gnti.  393  ;  GroHTenor  v.  Auitin,  6 
Ohiii,  103  ;  Hairey  v.  Neil,  6  How.  U.  S.  K.  414  ;  Hason  V.  Bogg,  2  M. 
&,  R.  443. 

<■  CoUyer  on  Putn.  8.  3,  ch.  3,  ^  4 ;  Cowell  f.  Sjkes,  2  Rnu.  R.  191  ; 
C&mpb«ll  D.  Hulletl,  3  SwanBI.  574,  675  ;  Ex  pule  Ruffin,  6  Vea.  196, 
126:  Ec  parte  Kendall,  17  Vee.  614,  696,  5ST;  Lane  tr.  Williams,  3 
Vern.  R.  277,  393 ;  Vulliamy  v.  Noble,  3  Merir.  614,  618 ;  Grsj  v.  Chis- 
nell,  9  Vea.  IIB;  Briro's  case,  1  Merir.  R.  630  ;  Hameralej  o.  I^ambert, 
3  Johna.  Ch.  R.  609,  510  ;  Jenkins  o.  De  Croat,  1  Cain.  Cas.  Err.  133. 
If  the  right  of  the  joiot  creditors  la  worked  out  allogelhei  tbrougb  the 
Equii;  of  the  pattnera,  it  aeems  aonienhat  difficult  to  peieeive,  how  the 
aeparaie  estate  of  a  deceased  partner,  who  is  a  creditor  of  the  firm  fat 
beyond  all  the  partnership  funda,  should,  the  joint  estate  being  insohent, 
be  compellable  to  pay  an;  of  Ibe  joint  debts  beyond  iheae  funds.  Yet 
Lord  Eidon  acted  apon  the  groeod  of  the  liability  of  such  separate  eaiate, 
in  Gray  v.  Chiswell,  9  Ves.  IIS.  If,  on  the  other  hand,  the  true  doctrine 
be  that  avowed  by  Sir  Wjlliate  Grant,  in  the  case  of  Devaynea  v.  Nuble, 
(I  HeriT.  R.  63»,)  afterwards  affirmed  by  Lord  Broagham,  (3  Ruas.  & 
Mylne,  495,)  that  a  parlnenhip  contract  is  several,  aa  well  aa  joint ;  then 
there  seems  no  ground  (o  make  any  diSerence  whaisoeTei,  in  any  case 
between  joint  and  sever^  creditors,  as  to  payment  out  of  joint  or  separate 
assets.  See  Collyei  on  Parln.  B.  3,  ch.  3,  ^  4,  p.  337  la  347 ;  Hamerdy 
V.  Lambert,  3  Johns.  Ch.  R.  609,  610.    This  is  now  the  esiabliahed  doc- 
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blished ;  and  it  ia  held,  that  iDsolrency  os  bankruptcy  is 
not  necessary,  in  order  to  justify  the  creditors  of  the 
partnership  in  resorting  to  the  asBets  of  the  deceased 
partner;  and  that  such  creditors  may,  in  the  first 
instance,  proceed  against  the  execntor  or  administrator 
of  the  deceased  partner,  leaving  him  to  his  remedy  over 
against  the  surviving  partners ;  though,  certunly,  the 
surviving  partners,  in  a  suit  in  Equity,  in  such  a  case, 
would  be  proper  parties,  if  not  necessary  parties,  to  the 
bill.^  The  doubts,  formerly  entertained  upon  tliis  sub- 
ject, seem  to  have  arisen  from  the  general  priaciple, 
that  the  joint  estate  is  the  first  fand  for  the  payment  of 
the  joint  debts,  and  as  the  joint  estate  vests  in  the  sur- 
viving partner,  the  joint  creditors,  upon  equitable  con- 
siderations, ought  to  resort  to  the  surviving-  partner 
before  they  seek  satisfaction  from  the  assets  of  the 
deceased  partner.^  The  ground  of  the  present  doctrine 
is,  that  every  partnership  debt  is  joint  and  several ;  and, 
in  all  such  cases,  resort  may  primarily  be  had  for  the 
debt  to  the  surviving  partners,  or  to  the  assets  of  the 
deceased  partner.'  Nor  is  this  doctrine  confined  to 
cases  of  partnership,  or  to  cases  of  a  mercantile  character. 
It  equally  applies  to  all  cases,  where  there  is  a  joint  loan 
to  several  persons,  not  partners,  whether  it  be  in  the 
course  of  mercantile  transactions  or  not;  for  the  debt 


ttiae ;  Wilkioion  ■>.  HendetsoD,  I  Mjino  &  Keen,  683 ;  Tboipe  v.  Jack- 
80P,  2  Younge  &  Coll.  S5S,  561,  663 ;  Sui;  oa  Puto.  ^  312 ;  Ante, 
^  163  to  164. 

1  Willuoson  V.  Heodenon,  1  Hylne  &  Kmd,  58^  i  Devs^nea  v.  No- 
ble, 3  Rqm.  &.  Mjlite,  495 ;  Thorpe  v.  JaokwHi,  S  YoBoge  tt  Coll.  &63 ; 
Slaech's  cue,  I  Meriv.  R.  &3B ;  Btaithnaiie  v.  Briuin,  1  Keen,  B.  219. 

9  WUkmsoa  v.  H«adenoo,  1  Mjine  &  Keen,  S89, 

3  Thorpe  v.  Jteksoa,  2  YoDDge  Si  Coll.  553,  561,  663;  Sleech's  euK, 
I  MeiiT.  539. 
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wil]  be  treated  in  Equity  as  joint  and  several ;  and  in 
case  any  of  the  debtors  die,  the  creditor  may  have  relief 
out  of  his  assets,  without  clfuming  any  relief  against 
the  surviving  joint  debtors,  or  showing  that  they  are 
anable  to  pay  the  debt  by  reason  of  their  insolvency.^ 

$  677.  Id  regard  to  partnership  property,  another 
iUustrattoD,  of  a  kindred  character,  involving  the  neces- 
sity of  an  account,  may  be  put  to  establish  the  utility 
and  importance  of  Equity  Jurisdiction.  Itis  wellknown, 
that  at  law,  an  execution  for  the  separate  debt  of  one  of 
the  partners  may  be  levied  upon  the  joint  property  of 
the  partnership.^  In  sucti  a  case,  however,  the  judg- 
ment creditor  can  levy,  not  the.  moiety  or  undivided 
share  of  the  judgment  debtor  in  the  property,  as  if  there 
were  no  debts  of  the  partnership,  or  lien  on  the  same 
for  the  balance  due  to  the  other  partner;  but  he  can 
levy  the  interest  only  of  the  judgment  debtor,  if  any,  in 
the  property,  after  the  payment  of  all  debts  and  other 
charges  thereon.'  In  short,  he  can  take  only  the  same 
interest  in  the  property,  which  the  judgment  debtor 
Iiimself  would  have  upon  the  final  settlement  of  all  the 
accounts  of  the  partnership.  When,  therefore,  the  sheriff 
seizes  such  property  upon  an  execution,  he  seizes  only 
such  undivided  and  unascertained  interest;  and  if  he 
sells  under  the  execution,  the  sale  conveys  nothing  more 
to  the  vendee,  who  thereby  becomes  a  tenant  in  com- 
mon, substituted  to  the  rights  and  interests  of  the  judg- 


■  See  Done.  Saywud,  U  N.  H.  B.  9.  Sometimes  'granled  ami)  tbe 
intereat  or  auch  p»tner  in  ibe  property  is  atcertaiaed.  Place  t>.  Sweet- 
Hr,  l»Ohio,  143. 

3  WeM  c.  Skip,  1  Ves.  339;  9  Swanst.  626  ;  Barker  v.  Goodair,  11 
Vea.  Si :  Mail  k.  Leieii,  7  Barb.  S.  C.  341 ;  Dution  v.  Morrison,  17  Ves. 
20S,  S06,  907;  Gow  on  Bsno.  eh.  4,  $  1,  p.  347,  348. 
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ment  debtor  ia  the  property  seized.^  Id  truth,  the  sale 
does  not  transfer  any  part  of  the  joint  property  to  the 
vendee,  so  as  to  entitle  him  to  take  it  from  the  other 
partners ;  for  that  would  he,  to  place  him  in  a  better 
situation  than  the  partner  himself.  But  it  gives  him,, 
properly  speaking,  a  right  in  Equity  to  call  for  an 
account,  and  thus  to  entitle  himself  to  the  interest  of  the 
partner  in  the  property,  which  shall,  apon  such  settle- 
ment, be  ascertained  to  exist."  It  is  obvious,  from  what 
has  been  already  stated,  how  utterly  inadequate  the 
means  of  a  Court  of  Law  are  to  take  such  an  account. 
And,  indeed,  under  a  levy  of  this  sort,  it  is  not  ensy  to 
perceive,  what  authority  a  Court  of  Law  has  to  interfere 
at  all,  to  take  an  account  of  the  partnership  transactions ; 
or  by  what  process  it  can  enforce  it.'    In  such  a  case. 


1  West  V.  Skip,  1  Vea.  239  ;  Chapman  v.  Koops,  3  Bos.  &.  Pull.  289; 
Skip  V.  Harwooit,  -2  Swansl.  R.  58G  ;  S.  C.  ci(ed  Cowp.  R.  451  ;  Duilon 
B.  Morriaon,  17  Ves.  205,  206  ;  Heydon  v.  Heydon,  1  Silk.  3!i2 ;  Taylor 
V.  Fields,  4  Ves.  3i)6 ;  Fox  i-.  Hanbury,  Cowp.  R,  445 ;  Nicol  v.  Mtim- 
ford,  4  Johns.  Ch.  R.  5-23  ;  In  re  Wail,  1  Jac.  &  Walk.  587,  5S8.  5S9  ; 
Moody  p.  I'ayne,  2  Johns.  Cli.  R.  548  ;  Ilabershon  v.  Biutlon,  1  De  Gex 
&  Smale,  R.  131. 

a  Gow  on  Pailn.  ch.  4,  ^  1,  p.  240  lo  254  ;  In  te  Srailh,  IG  Johns.  B. 
106 ;  Nicol  v.  Mamford,  4  Johns.  Ch .  R.  Sii,  525  ;  S.  C.  20  Johns.  R. 
Gil;  Shaver  V.  White,  6  Munf.  R.  HO;  Murray  u.  Murray,  5  Juhna.Ch. 
B.  70 ;  Marquand  v.  Now  York  Maniif.  Co.  17  Johns.  R.  525. 

3  See  Chapman  d,  Koops,  3  Boa.  &  Pull.  38'J  ;  Eddie  v.  Davideon,  3 
Doug.  R.  650  ;  Waters  v.  Taylor,  2  Vea.  &  B.  300,  30J ;  Dutlon  v.  Mor- 
rison, 17  Ves.  205,  206  ;  In  le  Wait,  1  Jac.  &  Walk.  5o5  ;  Habetshon 
It.  Ulurton,  1  De  Gex  &  Smale,  121.  — The  remarks  of  Lord  Eldon  on 
this  point,  in  Waters  v.  Taylor,  (2  Ves.  &  B.  301,)  are  very  striking  and 
imporlanl.  "  If  the  Courts  of  Law,"  (said  he)  "  have  followed  Coutts  of 
Eiinity  in  giving  execution  against  partnership  effectB,  I  desire  to  have  it 
understood,  that  ihey  do  not  appear  lo  me  lo  adhere  lo  the  principle, 
when  thoy  suppose  that  the  inleieat  can  be  Bold,  before  il  has  been  ascer- 
lait.ed  wlial  ia  the  sulijtcl  of  sale  and  purehnse.  According  lo  the  old 
];iw,  I  ni'.MU  hefi.te  Lord  Mmsfield's  lime,  ihe  Ehetiff,  under  an  execution 
against  piriiiLr&liip  elTects,  louk  the  undivided  share  of  iho  debtor,  with- 
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therefore^  the  proper  remedy  for  the  other  partaers,  if 
nothing  ts  dae  to  the  judgment  debtor  oat  of  the  part- 
nership fuDdS;  is  to  file  a  bill  in  Equity  against  the 
Tendee  of  the  sheriff  to  have  the  proper  accounts  taken.' 
§  678.  In  caseaof  the  seizure  of  the  joint  property  for 
the  separate  debt  of  one  of  the  partners,  a  question  has 
arisen,  how  far  a  Court  of  Equity  would  interfere,  upon 
a  bill  for  an  account  of  the  partaerahip,  to  restrain  the 
sheriCf  from  a  sale,  or  tiie  vendee  of  the  sheriff  from  an 
alienatioD  of  the  property  seized,  until  the  account  was 
taken,  and  the  share  of  the  partner  ascertained.  Mr. 
Chancellor  Kent  has  decided,  that  an  injunction  for  such 
a  purpose  ought  not  to  issue  to  restrain  a  sale,  by 
the  sheriff,  upon  the  ground  that  no  harm  is  done  to 
the  other  partners ;  and  the  sacrifice,  if  any,  is  the  loss 
of  the  judgment  debtor  only.'  Sut  that  does  not  seem 
a  sufficient  ground,  upon  which  such  an  injunction  is  to 
be  denied.  If  the  debtor  partner  has,  or  will  have,  upon 
a  final  adjustment  of  the  accounts,  no  interest  in  the 
partnership  funds ;  and  if  the  other  partners  have  a  lien 
upon  the  funds,  not  only  for  the  debts  of  the  partner- 
ship, but  for  the  balance  ultimately  due  to  them;  it 


ontTereianee  to  the  pitinerahip  useoant.  Bat  a  Coon  of  Eqailj  would 
bve  set  that  light,  by  taking  the  account,  and  ascertaining  what  the 
tariff  ought  to  have  sold.  The  Courts  of  Law,  howcTer,  hara  new  to- 
peatedly  laid  down,  that  they  wilt  sell  the  actual  interest  of  ibe  partner, 
profeating  to  e^cecnle  the  equiliea  between  the  parties ;  but  fargettiDg  that 
B  Court  of  Equity  ascertained  pravioualy,  what  was  to  be  sold.  How 
could  a  Court  of  Law  aseertaia  what  was  the  inleieat  to  be  sold,  and  what 
the  equities  depending  upon  an  account  of  all  the  concerns  of  all  thepan- 
nera  for  years  V 

1  Chapman  v.  Koope,  3  Bat.  &  Pull.  390 ;  Waters  v.  Taylor,  9  Ves.  & 
B.  300,  301 ;  Taylor  v.  Fields,  4  Ves.  396  (  Dutlon  v.  Morrison,  17  Ves. 
S09,  200, 207;  In  re  Wait,  1  Jao.  &  Walk.  588,  589  ;  Gow  on  Fartn,  ch. 
4,  ^  1,  p.  353,  854. 

3  Uoody  V.  Payne,  2  Johna.  Ch.  R.  548,  540. 
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may  most  materially  affect  their  rights,  whether  a  sale 
takes  place  or  Doi  For  it  may  be  extremely  difficult 
to  follow  the  property  into  the  hands  of  the  various  ven- 
dees ;  and  their  liea  may,  perhaps,  be  displaced,  or  other 
equities  arise,  by  intermediate  bona  fide  sales  of  the  pro- 
perty, by  the  vendees,  to  other  purchasers  without 
notice;  and  the  partners  may  have  to  sustain  all  the 
chances  of  any  supervening  insolvencies  of  the  imme- 
diate vendees.*  To  prevent  multiplicity  of  suits,  and  irre- 
parable mischiefs,  and  to  insure  an  unquestionable  Hen, 
it  would  seem  perfectly  proper,  in  cases  of  this  sort,  to 
restrain  any  sale  by  the  sheriff.  And,  besides,  it  is  also 
doing  some  injustice  to  the  judgment  debtor,  by  com- 
pelling a  sale  of  his  interest  under  circumstances,  in 
which  there  must,  generally,  from  its  uncertainty  and 
litigious  character,  be  a  very  great  sacrifice  to  his  injury. 
If  he  has  no  right,  in  such  a  case,  to  maintain  a  bill  to 
save  bis  own  interest,  it  furnishes  no  ground  why  the 
Court  should  not  interfere  in  his  favor  through  the  equi- 
ties of  the  other  partners.  This  seems  (notwithstand- 
ing the  doubts  suggested  by  Mr.  Chancellor  Kent)  to  be 
the  true  result  of  the  English  decisions  on  this  subject; 
which  do  not  distinguish  between  the  case  of  an  assignee 
of  a  partner,  and  that  of  an  executor  or  administrator  of 
a  partner,  or  of  the  sheriff,  or  of  an  assignee  in  bank- 
ruptcy.' 


1  See  Skip  v.  Harwood,  3  Swanat.  R.  fiSS,  5S7.  ' 

s  See  Taylor  v.  Field,  3  Ves.  396,  397,  398  ;  S.  C.  15  Vea.  559.  note ; 
Barker  v.  Goodaic,  11  Vea.  65,  S6,  67  ;  Skip  v.  Harwood,  2  Swanst.  R. 
586,  587  ;  Frankljn  c.  Thomas,  3  Meriv.  334  ;  lUnksbaw  v.  Perkins,  3 
Swanat.  518,  519  ;  Faiker  v.  Fietor,  3  Bob.  &  Pull.  388,  2S9 ;  Eden  on 
Injunct.  31  ;  Colljet  on  Pact.  B.  3,  cb.  6,  ^  10,  p.  474  lo  470 ;  1  Madd. 
Cb.PT.113.  See  also  Brenaler  v.  Harnnet,!  Connecu  B.  540.  See 
■laoln  re  Smiih,  16  Johns.  R.  106,  and  ihe  Reporlei'a  Jearoed  Dole;  Govr 
on  Fart.  ch.  4,^  i,p.  352. 
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$  679.  Aoother  illustratioa  of  the  beneficial  result  of 
Equity  Jurisdiction^  in  cases  of  partnership,  may  be 
found  in  the  not  uncommon  case  of  two  firms  dealing 
with  each  other,  where  some  or  all  of  the  partners  in 
one  firm  are  partners  with  other  persons  in  the  other 
firm.  Upon  the  technical  .principles  of  the  Common 
Law,  in  such  cases,  no  snit  can  be  maintained  at  law  in 
regard  to  any  transactions  or  debts  between  two  firms ; 
for  in  such  soit,  all  the  partners  must  join,  and  be  joined ; 
and  no  person  can  maintain  a  suit  against  himself,  or 
against  himself  and  others.  The  objection  is,  at  law,  a 
complete  bar  to  the  action.^  ^^7f  ^ven  after  the  death 
of  the  partner  or  partners,  belonging  to  both  firms,  no 
action,  upon  any  contract,  or  mutual  dealing,  ez  coTitractu, 
is  maintainable  by  the  surviTors  of  one  firm  agwnst 
those  of  the  other  firm ;  for,  in  a  legal  view,  there  never 
was  any  subsisting  contract  between  the  firms;  as  a 
partner  cannot  contract  with  himself.' 

$  680.  Bat  there  is  no  difficulty  ia  proceeding  in 
Courts  of  Equity  to  a  final  adjustment  of  all  the  con- 
cerns of  both  firms,  in  regard  to  each  other;  for,  in 
!Equity,  it  is  sufficient,  that  all  parties  in  interest  are 
before  the  Court  as  plaintiffs,  or  as  defendants ;  and  they 
need  not  as  at  law,  in  such  a  case,  be  on  the  opposite 
-sides  of  the  record.  [Thus,  if  the  sagie  person  is  a  gene- 
ral partner  in  two  firms,  one  of  which  becomes  insolvent, 
while  indebted  to  the  other,  the  latter  may  recover  its 
debt  or  dividend  of  the  insolvent  firm,  and  the  interest 
of  such  general  partner  in  the  sobent  firm,  may  also  be 
reached  in  Equity  by  the  creditors  of  the  insolvent  firm, 


1  Boaanqaet  v.  Wraj,  6  Tatint.  C97 ;  S.  C.  3  Mush.  319 ;  Maiawtria^ 
.  Nenrosn,  3  Bos.  &  Pall.  130. 
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by  a  proceeding  to  accoani^]  In  Equity,  all  contracts 
and  dealings  between  such  firms,  of  a  moral  and  legal 
nature,  are  deemed  obligatory,  though  void  at  law.' 
Courts  of  Equity,  in  all  such  cases,  look  behind  the  form 
of  the  transactions  to  their  substance ;  and  treat  the 
different  firms,  for  the  parposes  of  substantial  justice, 
exactly  as  if  they  were  composed  of  strangers,  or  were 
in  fact  corporate  companies. 

§  681.  Upon  similar  grounds,  one  partner  cannot,  at 
law,  maintain  a  suit  against  his  copartners,  to  recover 
the  amount  of  money,  which  he  has  paid  for  the  part- 
nership ;  since  he  cannot  sue  them  without  suing  him- 
self, also,  as  one  of  the  partnership.  And,  if  one  part- 
ner, in  fraud  of  the  partnership  rights  or  credits,  should 
release  an  action,  that  release  would,  at  law,  be  obliga- 
tory upon  all  the  partners.  But  a  Court  of  Equity 
would  not,  under  such  circumstances,  hesitate  to  relieve 
the  partnership.' 

§  682.  Courts  of  Equity,  in  this  respect,  act  upon 
principles  familiarly  recognized  in  the  Civil  Law,  and 
in  the  jurisprudence  of  those  nations  which  derive  their 
law  from  that  most  extensive  source.  This  will  abun- 
dantly appear,  by  reference  to  the  known  jurisprudence 
of  Scotland,  and  that  of  the  continental  nations  of 
Europe.*  Indeed,  it  would  be  a  matter,  not  merely  of 
cariosity,  bat  of  solid  instruction,  (if  this  were  the  pro- 
per place  for  such  an  examination,)  to  trace  out  the 
strong  lines  of  analogy  between  the  law  of  Partnership, 


<  Bayei  n.  BeiDeat,  3  Sandf.  R.  394. 
s  Ibid. 

3  Anle,  ^  504,  nolo  ;  Jones  v.  Yates,  9  B.  &  Cressw.  G32,  fiSS,  I 
UO. 
*  See  2  BeU,  Com.  B.  7,  ch.  2,  ^  2,  ut.  1314. 
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as  understood  in  England,  and  especially  as  adminis- 
tered in  Equity,  and  that  of  the  Roman  Jurisprudence. 
Unexpected  coincidences  are  everywhere  to  be  found ; 
while  the  difTerences  are  comparatively  few  and,  for 
the  most  part,  these  arise,  rather  from  the  di0erent  pro- 
cesses and  forms  of  administering  justice  ia  different 
countries,  than  from  any  general  diversity  of  principles.' 
Among  other  illustrations,  we  may  cite  the  general 
doctrine,  that  the  partnership  property  is  first  liable  to 
the  partnership  debts ;  that  the  right  of  any  one  part- 
ner is  only  to  his  share  of  the  surplus ;  that  joint  ere-  " 
ditors  have  a  priority  or  privilege  of  payment  before 
separate  creditors ; '  and  that  the  estates  of  deceased 
partners  are  liable  to  contribute  towards  the  payment 
of  the  joint  debts.' 

§  683.  This  review  of  some  of  the  more  important 
cases  in  which  Courts  of  Equity  interfere  ia  regard  to 
partnerships,  does  (unless  my  judgment  greatly  misleads 
me)  establish,  in  the  most  conclusive  manner,  the  utter 
inadequacy  of  Courts  of  Law  to  administer  justice  in 
most  cases  growing  out  of  partnerships,  and  the  indis- 
pensable necessity  of  resorting  to  Courts  of  Equity,  for 
plain,  complete,  and  adequate  redress.  Where  a  disco- 
very, an  account,  a  contribution,  an  injunction,  or  a  dis- 
solution is  sought,  ia  cases  of  partnership,  or  even  where 
a  due  enforcement  of  partnership  rights,  and  duties,  and 


1  To  eiUbliih  this  Mtemenl,  Ibe  leirned  leader  ma;  be  lefeired  to  the 
Digetl,  Lib.  17,  tit.  3,  Pro  Socio;  ftnd  Voet,  Com.  id  id.;  Vinoiue, 
Comm.  Io».  Lib.  3,  tit.  SO ;  1  Domst,  CiTJI  Law,  lit.  Partnership,  B.  I, 
lit.  6,  per  lot.;  9  Bell,  Comm.  B.  4,  oh.  3,  ut.  1360  to  1303  ;  Code  CiTJl 
of  FiiDce,  ait.  1838  to  1S73 ;  Pothiei,  Tiait^  de  Society  per  tot, 

■  I  Donwt,  B.  l.tit.  S,  p,  Mt.  10. 

3  I  Domat,  B.  1,  til.  8,  ^  6,  art.  1,3;  Fotbier  de  Soeieli,  n.  06,  136, 
161,  16X 
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credits,  is  reqmred,  it  is  impossible  not  to  perceive,  that^ 
generally,  a  resoit  to  Courts  at  Law  would  be  llttie 
more  than  a  solemn  mockery  of  justice.  Hence,  it 
can  excil^no  snrprise,  tbat  Courts  of  Equity  now  exer- 
cise a  full  concurrent  jarisdictiou  with  Courts  of  Law 
in  all  matters  of  partnership ;  and,  indeed,  it  may  be  said, 
that,  practically  speaking,  tbey  exercise  an  exclusive 
jurisdiction  over  the  subject  in  all  cases  of  any  complex- 
ity or  di£Sculty. 


D,g,l,..cbyGOOglC 
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CHAPTER  XVL 

MATTERa   OF   RENT. 

§  684.  Another  head  of  concurrent  jurisdiction  of 
the  same  nature,  and  resulting  also  from  the  imperfec- 
tion of  the  remedy  at  law,  is  in  the  case  of  Rents. 
This  subject  has  been  already  touched  in  other  places  j ' 
and  a  few  particulars  only  will  he  here  taken  notice  of, 
which  hare  not  been  already  fully  discussed.  Thus,  for 
instance,  in  case  of  a  rent  seek,  if  the  grantee  has  never 
had  seisin,  and  the  rent  cannot  be  recovered  at  law, 
Courts  of  Equity  will  decree  a  seisin  of  the  rent,  and 
perhaps,  also,  that  it  he  paid  to  the  party .^  So,  if  the 
deeds  are  lost,  by  which  a  rent  is  created,  so  that  it  is 
uncertain  what  kind  of  rent  it  was;^  or  if,  (as  we  have 
seen,)  by  reason  of  a  confusion  of  boundaries,  or  other- 
wise, the  lands,  out  of  which  it  issues  cannot  be  exactly 
ascertained,  Courts  of  Eijuity  will,  in  like  manner,  inter- 
fere.*   So,  if  the  remedy  for  the  rent  has  become  di£B- 


>  Anie,  4  SOS  to  51S. 

3  FruciB'a  Haxiou,  6,  ^  3,  p.  S5  (edit.  17S3)  ;  Ferris  v.  Newbj, 
cited  1  Cu.  Ch.  147 ;  Palmer  n.  Weltenhal,  1  Cu.  Ch.  181 ;  1  Foabl. 
on  Eqaity,  B.  l,efa.  3,  $  3;  Com.  Dig.  Ch&neecjr,  4  N.  1,  Rent;  Thora- 
dike  e.  Callington,  1  Cu.  Cb.  79 ;  Web  v.  "Web,  Moore,  K.  6S6  ;  Dkfy  v. 
DtT;,  1  Cu.  Ch.  147. 

3  Collet  n.  Jaeqaei,  I  Cu.  Cb.  ISO ;  Cocbs  v.  Tvlej,  1  Tern.  359 ; 
Duke  of  Leeds  v.  Neir  Badaoi,  9  Bto.  Ch.  B.  338,  618,  619 ;  Holdec  v. 
Chambiiiy,  3  P.  Will.  SSS;  Livlagatoo  v.  Livingatoo,  4  Jobne.  Cb.  R. 
390,  981. 

*  Ante,  ^  632 ;  1  Fonbl.  Eq.  B.  1,  cb.  3,  ^  3,  Dote  </) ;  FiancU'e 
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cult  or  doubtful  at  law ;  or  if  there  is  an  apparent 
perplexity  and  uncertaiaty  as  to  the  title,  or  as  to  the 
extent  of  the  responsibility  of  the  party,  from  whom  it 
is  sought;  iij  all  such  cases,  Courts  of  Ec[uity  will  maiu- 
taiu  jurisdictioD,  and  upon  a  due  ascertmnment  of  the 
right,  will  decree  the  rent.^  So,  if  a  rent  is  devised  out 
of  a  rectory  to  a  devisee,  for  which  he  cannot  have  any 
remedy  by  distress,  or  otherwise,  at  law,  Courts  of 
Elquil^y  ^ill  decree  him  the  rent  not  only  ia  future,  but 
all.arrears.^  So,  if  a  lease  of  an  incorporeal  thing  is 
assigned,  and  the  assignee  enjoys  it,  he  will  be  decreed, 
in  Equity,  to  pay  the  rent,  although  not  bound  at  law.' 
So,  if  an  assignee  of  a  term,  rendering  rent,  assigns  over, 
the  lessor  will  be  entitled  to  relief  in  Equity  for  the 


Hkxinu,  6,  (  3,  p.  SS  (edit.  1739) ;  Bowman  v.  YeM,  cited  1  Ch.  Cu. 
145  ;  Davy  v.  DsTfi  1  Ch.  Cm.  146,  117 ;  Cocks  v.  Foley,  1  Vem.  359 ; 
Noiih  V.  Earl  of  Strafford,  3  P.  Will.  149  ;  Holder  v.  Chambury,  3  P. 
Will.  256  ;  Com,  Di^.  Chancery,  4  N.  1,  Rent;  Duke  of  Bridgewater  n. 
Bdwaidg,  4  Bro.  Pari.  Cu.  139  ;  S.  C.  6  Bto.  Pari.  Cat.  by  Tomlios,  368. 
Aa  to  the  ancient  remedy  for  Senta,  aee  3  Reefes'a  History  of  the  Law, 
i^.  21,  p.  317  to  320 ;  3  Black.  Comm.  6 ;  Id.  231 ;  3  Black.  Comm.  4% ; 
Id.  sea :  Bacon,  Abridg.  Eml,  A.  K. 

*  Livingston  «.  Liiingaton,  4  Johns.  Ch.  R.  S87,  S90.  In  Benaon  v. 
Baldwyn,  (1  Atk.  R.  598,)  Lord  Hardwicke  said  :  ■<  Where  a  roan  is  en- 
utled  to  a  rent  out  of  lands,  and,  throngh  process  of  time  the  remedy  at 
law  is  lost,  or  become  very  dilEcuIt,  this  Coort  has  interfered  and  given 
relief  apon  the  foundation  only  of  payment  of  the  rent  for  a  long  time, 
vhich  bills  are  called  biUa  founded  upon  the  soltt.  Nay,  the  Cooit  has  gone 
10  far  as  to  give  relief,  where  the  nature  of  the  rent  (as  there  ue  many 
|[iods  at  law]  has  not  been  known,  so  as  to  be  set  forth.  But  then,  all 
ihe  terre-tenants  of  Ibe  lands,  out  of  which  the  rent  iaaaes,  muat  be 

iroDght  before  the  Court,  in  ord«r  for  the  Court  to  make  a  complete  \ 

Jecree."    See  also  Collet  v.  Jacques,  I  Ch.  Gas.  )30. 

3  Com.  Dig.  Chancery,  4  N,  1,  Rent;  Thotndika  v.  Colltngtou,  1  Ch. 
Das.  79. 

3  Com.  Dig.  Chancery,  4  N.  I,  Rent,  which  cites  City  of  London  n. 
Etichmond,  a  Vern.  433  ;  S.  C.  1  Bro.  Pari.  Cas.  30.  [Td.  6l6,Tomline's 
idit.] 
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rent  against  the  first  assignee,  so  long  as  be  held  the 
land,  although  he  may  have  no  remedy  at  law  for  these 
arrears.^  So,  the  execntor  of  a  terre-tenant  of  lands  lia- 
ble fc^  a  rent-charge,  which  the  terre-tenant  h  assufTered 
to  be  in  arrear,  will  be  compellable,  in  Equity,  to  pay 
the  same,  although  the  testator  was  not  personally  hound 
for  the  rent,  which  was  recoverable  only  hj  distress ; 
for  his  persooal  estate  has  been  augmented  by  the  non- 
payment' So,  a  ceitui  que  trust  of  a  lease,  rendering 
rent,  will,  in  Eqoity,  be  compellable  to  pay  the  rent 
during  the  time,  trhereia  he  has  taken  the  profits,  if  his 
trustee  (the  lessee)  has  become  insolvent^  So,  although 
a  grantee  of  a  rent  shall  not  bare  a  remedy  in  Equity 
merely  for  the  want  of  a  distress ;  yet,  if  the  want  of 
such  distress  be  caused  by  the  fraud  or  other  default  of 
the  tenant,  there,  he  will  be  relieved  in  Equity;*  So, 
if  a  rent  is  settled  upon  a  won;an  by  way  of  jointure, 
but  she  has  no  power  of  distress  or  other  remedy  at  law ; 
payment  of  the  rent  will  be  decreed,  in  Equity,  accord- 
ing to  the  intent  of  the  conveyance.'  So,  where  a  per- 
son is  a  guarantee  of  an  entire  rent,  issuing  out  of  a 
manor,  and  there  are  no  demesne  lands  to  distrain  on, 
the  rent  will  be  decreed  in  Equity.' 


1  Com.  JXf.  Chuicerj,  4  N.  1,  Sent,  which  cites  Tteaekle  v.  Coke, 
1  Veen.  165  ;  Villiant  v.  Dodemede,  3  Atk.  516,  548 ;  Richmond  v.  City 
of  Loodon,  1  Bra.  Pari.  Cu.  30  [Id.  51S,  'TomiinsU  edit.)  ;  S.  C.  2  Vern. 
422, 423.  i 

>  Cum.  Dig.  Chancery,  4  N.  1,  Rent,  which  cilel  Eton  College  v. 
fieKnchamp,  I  Cu.  Ch.  121.  I 

«  ClaTerinj  e.  WcBtley,  3  P.  Will.  402.  1 

*  Com.  Dig:.  Chancery,  4  N.  3,  Rent;  Dary  v.  Diry,  1  Caa.  Cb.  144, 
147 ;  Fertia  e.  Newby,  cited  I  Ch.  Cu.  147 ;  Feneia  c.  Taonei,  cited  3 
Cb.  Cas.  fll 

s  Mitf.  Eq.  PI.  hy  Jeremy,  115,  116 ;  Plunbet  v.  Bieielon,  1  Kep.  in 
Chan.  5  ;  Chimpeinoon  v.  Gnbbe,  1  Vera.  R.  383. 

■  Duke  of  Leeda  r.  Powell,  I  Vea.  171. 
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$  684  a.  This  jurisdictioD,ia  matters  of  reDt,  is  asserted 
upon  the  geDeral  principle,  that>  where  there  is  a  right, 
there  oQght  to  be  a  remedy ;  &nA,  if  the  law  ^res  none, 
it  ought  to  be  administered  in  Equity.'  This  principle 
is  of  frequent  application  in  Equity ;  but  Btill,  it  is  not 
to  be  understood  as  of  universal  application  as  its  terms 
seem  to  import,  for  there  are  limitations  upon  it  An 
obvious  exception  is,  where  a  man  becomes  remediless 
at  law  from  his  own  negligence.'  So,  if  he  should 
destroy  his  own  remedy  to  distrain  for  rent,  and  debt 
would  not  lie  for  the  arrears  of  rent,  he  would  not  he 
relievable  in  Equity. ' 

§  684  h.  Courts  of  Equity  have,  in  some  cases,  carried 
their  remedial  justice  farther  in  aid  of  parties  entitled 
to  rent.  It  is  plain  enough,  that  they  may  well  give 
relief,  where  a  hill  for  discovery  and  relief  is  filed,  and 
the  discovery  is  essential  to  the  plaintififs  case,  and  the 
defendant  admits  the  right  of  the  plaintiff  to  the  rent ; 
for,  in  such  a  case,  the  relief  may  well  be  held  to  be  con- 
sequent upon  the  discovery.^  But,  where  no  special 
ground  of  this  sort  has  been  stated  in  the  hill,  and 
where,  upon  the  circumstances,  there  might  well  have 
been  a  remedy  at  law.  Courts  of  Equity  have  in  some 
cases  gone  on  to  decree  the  rent,  when  the  defendant 
has  by  his  answer  admitted  the  plaintiffs  right,  and  no 
exception  has  been  taken  to  the  jurisdiction  by  demur- 
rer or  by  answer,  but  simply  at  the  hearing.' 


1  I  Fonbl.  Eq.  ^.  I,  ch.  3,  ^  3,  note  (/),  uicl  cues  before  cited. 

9  Francis's  H&limB,  6,  t)  3,  p.  25,  (edit.  1739) ;  Vinceot  v.  BeTerl;e, 
Noy,  B.  83 ;  1  Fonbi.  on  Equity,  B.  1,  cb.  8,  {  3. 

3  1  Fonbl.  £q.  B.  1,  ch.  3,  ^  3  ;  I  Roll.  Abridg.  376,  PI.  3. 

*  Ante,^71;  Poat,  ^  690,  691,  1483;  Story  on  Eq.  Flead.^  311,313, 
314,  315. 

E  Duke  of  Leeds  e.  New  Radaor,  Q  Bro.  Ch.  R.  338,  618 ;  North  v. 
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§  684  c.  These  latter  cases  seem  to  stand  upon  grouuds, 
which,  if  not  unquestionable,  may  at  least  be  deemed 
anomalous.  The  general  doctrine  of  Courts  of  Equity 
certainly  is,  that^  where  the  party,  entitled  to  rent,  has 
a  complete  remedy  at  law,  either  by  an  action  or  by 
distress,  no  suit  wilt  be  entertained  in  Equity  for  his 
relief; '  and  the  cases,  in  which  a  suit  in  Equity  is  com- 
monly entertained,  are  of  the  kind  above  mentioned, 
namely,  such  as  stand  upon  some  peculiar  Equity 
between  the  partiesj  or  where  the  remedy  at  law  is 
gone  without  laches ;  or  where  it  is  inadequate  or  doubt- 
ful.'   It  is  not  enough  to  show  that  the  remedy  in 


Earl  of  SiTtSbcd,  3  P.  Will.  164  ;  Holder  t>.  ChunbnT?,  3  P.  WUl.  SSfi ; 
LiTingsloo  v.  LifingBlon,  4  Johns.  Cb.  R.  SBT,  SQl,  293. 

1  Com.  Di^.  Ch&noery,  4  N.  3,  £enf;  Pftlmer  c.  Weltenhal,  I  Cu. 
Ch.  184;  Fnneis'a  Muims,  6,  ^  3,  p.  95,  (edit.  1739,)  mirg.  note; 
ChampeTDiMin  v.  Gubbs,  S  Yern.  383  ;  pMrfax  v.  Deibf ,  S  Vern.  SIS; 
Holder  v,  Chambury,  3  P.  Will.  266  ;  Dake  of  Leeds  v.  New  Radnor,  S 
Bro.  Ch.  R.  33B,  and  Mc.  Belt's  note,  Id.  519;  Boaverie  v.  Pientice,  1 
Bro.  Cb.  R.  SOD. 

>  Ante,  ^  684.  Mr.  Fonblanqae,  in  commenting  on  the  cbbo  of  the 
Dake  of  Leed*  v.  New  Rulnor,  2  Bid.  Ch.  R.  33B,  519,  has  said  :  "  The 
ease  of  the  Duke  of  Leeds  o.  Corporation  of  New  Radnor  may,  io  ila  iiist 
impression,  be  thought  (o  have  been  reiieTable  at  law;  fur  though,  fur 
the  puipoM  of  making  it  the  aabject  of  equitable  jurisdiction,  the  hilt 
alleged  that  the  lands  in  question  had  undergone  Tariotu  alterations  in 
their  boandaTiee,  ;et  the  defendants,  by  their  ansner,  denied  that  any 
alletation  whateTer  had  taken  place  in  such  particnlais,  snd  inaisied  that 
the  plaintiff's  remedy  n as  at  law.  And  Lord  Kenyon,  then  Master  of 
the  Rolls,  appears  to  have  been  of  aoch  opinion,  but  he  lelained  the  bill 
for  a  year.  Lord  Thnrlow,  C,  however,  eooceiTed  the  legal  remedy  to 
be  doublful,  and  was  of  opinion,  that  the  defendants  having  admitted  the 
plaintiff's  light,  and  the  bill  baring  been  retained,  had  done  away  the 
objectioo  pressed  against  the  jurisdiction  of  the  Court.  It  may  be  mate- 
rial to  obsetTe,  that  hia  Lordship's  opinion  went  upon  the  grounds  of  an 
admiision  of  the  right,  and  the  previous  retaking  of  the  bill.  As  to  the 
admisaion  of  the  right,  if  it  stood  alone,  that,  probably,  would  not  be 
thought  a  sufficient  circa  Distance,  to  give  to  a  Court  of  Equity  cogniianoe 
of  a  matter  not  properly  within  its  jurisdiction ;  and,  with  respect  to  the 
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Equity  may  be  more  bcDeficial,  if  the  remedy  at  law  is 
complete  and  adequate;'  or,  even  to  show,  that  the 
remedy  at  law  hy  distress  ia  gone,  if  there  be  no  fraud 
or  default  in  the  tenant.' 

§  Q85,  But,  itt  cases  of  rent,  where  Courts  of  Equity 
do  interfere,  they  do  not  grant  a  remedy  beyond  what, 
by  analogy  to  the  law,  ought  to  be  granted.  As,  for 
instance,  if  an  annuity  be  granted  out  of  a  rectory,  and 
charged  thereoo,  and  the  glebe  be  worth  less  per  annum 
than  the  annuity,  Courts  of  Equity  will  make  the  whole 
rectory,  and  not  merely  the  glebe,  liable  for  the  annu- 
ity.' But  they  will  not  extend  the  remedy  to  the 
tithes,  they  not  being  by  law  liable  to  a  distress.*  So, 
if  a  rent  be  charged  on  land  only,  the  party,  who  comes 
into  possession  of  it,  will  not  be  personally  charged 
vrith  the  payment  of  it,  unless  there  be  some  fraud  on 
his  part  to  remove  the  stock,  or  he  do  some  other  thing 
to  evade  the  right  of  distress.^ 

S  686.  Before  the  Statute  of  Anne  (8  Ann.  ch.  14) 


bill  haTing  been  retaioed  for  a.  yesr,  the  aanie  circaniBtance  occnrred  io 
B;*n  V.  Macmsib,  3  Bro.  Rep.  15,  notviibstanding  which  the  luit^was 
diamiBsed  Tor  want  o(  Equity.  See  aiso  Cuiiia  t.  Cniiii,  2  Bro.  Rep.  630, 
where  this  point  wm  very  much  cooBidered."  ' 

1  Com.  Dig.  Chanceiy,  4  N.  3,  Rent;  Attorney-Genenl  v.  Mayor  of 
Corenlry,  1  Vern.  713. 

>  Com.  Dig.  Cbaoceiy,  4  N.  3,  Renl ;  Davy  n.  Daiy,  1  Ca*.  Ch.  141, 
147 ;  ChampeTnoon  t^  Gubba,  3  Vern.  K.  3B2 ;  Francia's  Maxima,  6,  ^  3, 
p.  35,  (edit.  17390  marginal  note  )  1  Fonbl.  Eq.  B.  1,  ch.  3,  §  3  ;  Duke 
of  Bolton  0.  Doane,  Free.  Ch.  618. 

3  Thorndike  v.  Collingtoa,  1  Caa.  Ch.  79 ;  Com.  Digeat,  Chaoeery, 
4N.  2,iien(. 

1  Ibid. ;  Thorndike  tr.  CoUingion,  1  Ca*.  Ch.  79  ;  Franda'a  Maxima,  S, 
p.  S5,  (edit.  1739,}  in  margiD. 

9  Ibid. ;  Palmer  v.  Wetlenhal,  1  Cas.  Ch.  164 ;  Com.  Dig.  Chancery, 
4  N.  3,  Rent-;  1  Fonbl.  Eq.  B.  3,  ch.  3,  ^  3,  note  (*) ;  Dbtj  t>.  Dary,  1 
Caa.  Ch.  144, 14S;  S.  F.  3  Cu.  Ch.  91. 
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it  was  often  necessary  to  go  into  a  Court  of  Equity  ia 
cases  of  a  rent  seek,  for  a  snitable  remedy.'  But  that 
statute,  and  other  subsequent  statutes,  enable  the  party, 
in  all  cases,  whether  the  rent  be  a  rent  service,  or  a  rent 
seek,  or  a  rent-charge,  to  distrain  or  bring  his  action  of 
debt.'  The  remedy  in  Equity  is,  therefore,  in  a  practi- 
cal sense,  narrowed ;  or,  rather,  it  is  less  advisable  than 
formerly.  Still,  however,  (as  Mr.  Ponhlanque  has  pro- 
perly remarked,)  there  are  cases,  in  which  a  resort  to  a 
Court  of  Equity  may  be  salutary,  and,  perhaps,  indis- 
pensable J  as,  where  the  premises,  out  of  which  the  rent 
is  payable,  are  uncertain ; '  or  where  the  time  or  amount 
of  payment  is  uncertain ;  or  where  (as  already  hinted) 
the  distress  is  obstructed  or  evaded  by  fraud ;  *  or  where 
the  rent  is  issuing  out  of  a  thing  of  an  incorporeal  nature, 
as  tithes,  where  no  distress  can  be  made  j  *  or  where  a 
discovery  may  be  necessary;  or  where  an  apportion- 
ment may  be  required,  in  order  to  attain  complete 
justice.* 

5  687.  The  beneficial  effect  of  this  jur'- diction  in 
Equity  may  he  farther  illustrated  hy  reference  to  the 
doctrine  at  law  in  cases  of  derivative  titles  under  leases. 
It  is  well  known,  that,  althongh  a  derivative  lessee,  or 
under-tenant,  is  liable  to  be  distrained  for  rent  during 
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on  the  covenants  of  the  lease ;  there  being  no  privity  of 
contract  between  him  and  the  lessor.'  Sut  sappose  the 
case  to  be,  that  the  original  lessee  is  insolvent,  and  nnar 
ble  to  pay  the  rent;  the  question  would  then  arise, 
whether  the  under-lessee  should  be  permitted  to  enjoy 
the  profits  and  possession  of  the  estate,  without  account- 
ing for  the  rent  to  the  original  lessor.  Undoubtedly 
there  would  be  no  remedy  at. law.  But  it  is  understood, 
that,  m  such  a  case.  Courts  of  Equity  would  relieve  the 
lessor }  and  would  direct  a  payment  of  the  rent  to  the 
lessor,  upon  a  bill  making  the  original  lessee,  and  the 
under-tenant,  parties.  For,  if  the  original  Irasee  were 
compelled  to  pay  the  rent,  be  would  have  a  remedy 
over  against  the  ander>tenant.  And  besides;  in  the 
eyes  of  a  Court  of  Equity,  the  rent  seems  properly  to 
be  a  trust  or  charge  upon  the  estate ;  \nd  the  lessor  is 
bound,  at  least,  in  conscience,  not  to  take  the  profits 
without  a  due  discharge  of  the  rent  out  of  them.' 


>  Hilford  t>.  Hetch,  1  Doug.  R.  183 ;  1  Foabl.  Eq.  B.  1,  cb.  8,  oofe 
(i)  ;  Cora.  Dig.  Chiuicery,  4  N.  6,  EeM. 

2  See  Goddard  r.  Eeate,  1  Yern.  37;  1  Foobl.  Eq.  B.  I,  eh.  5,  ^  5, 
and  note  («)  ;  Ante,  ^  664;  Cora.  Dig.  Chanoer;,  1  N.  I,  4  N.  3,  Rent. 
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